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PROPOSED ANTISUBVERSION LEGISLATION 


MONDAY, APRIL 20, 1959 


U.S. Senate, 
SuscomMitree To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act 
AND Oruer INTERNAL Security Laws, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 1:35 p.m., in room 2228, 
New Senate Office Building, Senator Thomas J. Dodd presiding. 

Present: Senators Dodd (vice chairman) and Keating. 

Also present: J. G. Sourwine, chief counsel; and Benjamin Mandel, 
director of research. 

Senator Dopp. The subcommittee will be in order. 

This is the first session of a series of hearings which will continue 
through this week and possibly until the end of this month. 

Consolidated for hearing are a number of bills intended to 
strengthen the antisubversive and internal security laws of the United 
States. These bills include measures embracing certain recommen- 
dations of the Commission on Government Security, certain recom- 
mendations of the American Bar Association, and a number of recom- 
mendations heretofore made by the Internal Security Subcommittee 
itself, as a result of its investigations. 

Specifically, the bills before the subcommittee, and which will be 
the subject of this series of hearings, include— 

S. 3, to establish rules of interpretation governing the effect of 
acts of Congress on State laws; 

S. 294, to amend title 18, United States Code, to authorize the 
enforcement of State statutes prescribing criminal penalties for 
subversive acivities; 

S. 527, to amend section 2385 of title 18 of the United States 
Code to define the term “organize” as used in that section; 

S. 1299, to protect the effectiveness of State antisubversive laws 
against unintended Federal preemption ; 

Pho 1300, to define the term “organize” as used in the Smith 
ct; 

S. 1301, to make full disclosure respecting loyalty to the United 
States a condition of Government employment; 

S. 1302, to amend sections 241 and 242 of the Immigration 
and Nationality Act to provide protection against the subversive 
activities of certain aliens; 

S. 1303, to amend the Immigration and Nationality Act with 
respect to travel in time of war or national emergency and pass- 
port procedures ; 
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S. 1304, to broaden the application of the Summary Suspension 
Act of 1950; 

S. 1305, to amend section 2385 of title 18 of the United States 
Code to make it a crime intentionally to advocate the violent over. 
throw of the Government of the United States or to teach the 
necessity desirability or duty of seeking to bring about such 
overthrow ; 

S. 1646, to repeal section 791 of title 18, United States Cod 
so as to extend the application of chapter 37 of title 18, relating 
to espionage and censorship ; 

H.R. 1992, to repeal section 791 of title 18, United States Code, 
so as to extend the application of chapter 37, title 18, relating to 
espionage and censorship ; and 

H.R. 2369, to define “organize” as used in the Smith Act. 

In conducting these hearings, the Internal Security Subcommittes 
is performing a specifically legislative function. All of the subcom. 
mittee’s work, of course, has a legislative purpose, since all investiga. 
tions of the subcommittee are aimed at assisting the Senate in deter. 
mining what legislation is needed, and where, and in some instaneeg, 
whether particular situations require, in the interest of national se- 
curity, that there should be legislation. 

When I say that the series of hearings which we begin today is 
specifically legislative, I am referring to the fact that, in the conduct 
of these hearings, the Internal Security Subcommittee is sitting asa 
legislative subcommittee of the Committee on the Judiciary, to which 
have been referred these various bills now before us. 

A committee print of these various bills has been prepared by the 
staff, showing comparable provisions of different bills in parallel 
columns, so that it will be possible to examine witnesses expeditiously 
upon all of the proposals which these bills embody. 

Copies of this print have been made available to members of the 
committee and staff, and a limited number are available to the press, 
I am sorry that it was impossible to print enough of these to make 
possible public distribution. 

In view of the fact that the chairman asked me to preside at this 
series of hearings, I have avoided introducing any bill of my own on 
this subject, and have tried to preserve impartiality of mind with re 
spect to the various proposals which are before us. This does not 
mean that I am neutral on the question of strengthening our internal 
security and antisubversive laws. I believe we are all of one mind on 
this. We want to do what is right. We want to do what is best for 
the country. We want to strengthen existing laws where decisions 
of the Supreme Court have indicated weaknesses or deficiencies. We 


want to recommend new laws where it is clear that the national in- | 


terest will be served thereby. 


In all of our recommendations, we shall be ever mindful of individ- 


ual rights. We seek to preserve these rights, not to destroy them. 
We seek answers to one of the most vexing problems facing free men 


and free institutions; the problem of protecting national security | 


while preserving individual liberties in full measure. 
As a nation we are dedicated to the proposition that strength and 
security can go hand in hand with freedom and individual rights. 
To make this proposition a continuing reality must ever be the ob- 
jective of the continuing efforts of free men. 








ansion 


States 
; OVer- 
ch the 
5 such 


Code, 
lating 


Code, 
ing to 


mittee 
ibeom- 
estiga- 
deter- 


Lances, 
nal se- 


day is 
onduct 
ig as a 
which 


by the 
arallel 
tiously 


of the 
press, 
» make 


at this 
yWwn On 
ith re- 
pes not 
nternal 
Lind on 
vest for 
CISiONs 
s. We 
nal in- 


ndivid- 


om. 
ree men 


ecurity | 


th and 
hts. 
the ob- 


PROPOSED ANTISUBVERSION LEGISLATION 3 
It is this objective which motivates this subcommittee and these 


earings. 
’ We coe as a member of this subcommittee the distinguished Sen- 
ator from New York, Senator Kenneth Keating. 

Senator Keating, would you like to say something? 

Senator Keating. Mr. Chairman, I want to share emphatically the 
yiews as to the objectives of this subcommittee which have been so well 
expressed by the chairman, and I am in complete agreement with him 
that we should conduct these hearings on pending antisubversive leg- 
islation. Many of the proposals on which we will hear testimony in 
the course of these proceedings have been pending for several sessions 
of Congress. The problems with which they deal required attention 
when the pertinent bills were first introduced, and they require atten- 
tionnow. In my opinion, Congress has delayed constructive action in 
this field for too long. I hope that these hearings will provide a 
record on which early positive action can be based. 

Since many of these bills have been before the Congress in the 
past, it is possible to make more detailed comment on their merits 
than ordinarily would be appropriate at the beginning of hearings. 

With few exceptions, these are measures designed to deal with 
situations disclosed by a number of recent decisions of the Supreme 
Court. This simple fact can be expected to make the subcommittee 
a target of vindictive attack from self-styled liberal quarters 
which have found it popular to heap abuse upon even the most re- 
strained efforts to consider the impact of Court decisions on our 
internal security. Many of these new converts to judicial absolut- 
ism not so very long ago were condemning the Court for what 
they believed were its reactionary tendencies. Now that they have 
decided that the Court faithfully serves their libertarian interests, 
they undermine and belittle any legislative efforts to curb even the 
most obvious judicial encroachments on the lawmaking authority. 
Because of their zeal for a particular decisional doctrine, these ex- 
tremists are ready to strike a severe blow at the fundamental doc- 
trine of checks and balances on which our Government structure is 
based, 

Nothing is better calculated to encourage unjustifiably drastic meas- 
ures than an overzealous, emotional defense of the merits of every 
judicial pronouncement, such as has been characteristic of the oppo- 
nents of all legislation on this subject. It is vitally important, how- 
ever, that we not lose our perspective. We must neither be deterred 
by these tactics from taking whatever steps are necessary to restore a 
proper balance to law enforcement in this field, nor goaded into sweep- 
ing action which goes beyond the necessities of the situation. 

Most of the bills before the subcommittee pursue a selective approach 
to the decisions of the Supreme Court, such as I have long advocated. 
None would interfere either with the jurisdiction or status of the Su- 
preme Court in the manner of several ill-conceived proposals advanced 
last year. We have an opportunity here to deal with these problems 
on their merits. It should be possible for all the witnesses before us 
to debate the specific issues raised without becoming mired in a useless 
discussion as to whether this is a good or a bad court, or even whether 
the particular decisions involved were right or wrong. Our obliga- 
tion is simply to enact commonsense laws for the good of the country, 
and it is entirely unnecessary for this purpose to sit in judgment on 
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the rulings of the Court. It is important that we deal resolutely with 
whatever problems we now face in this field; it is not important that 
we assess blame for our plight. 

The bill before the subcommittee which gives me the greatest pause 
is S. 3, relating to Federal preemption. This bill represents the one 
notable exeception to the generally selective and moderate character 
of the legislation before the subcommittee. In my opinion, its broad 
and unqualified language may create more problems than solutions 
and could further muddle the already complicated law in this field, 

Congress can restore a proper balance to Federal-State relations in 
this field only if it acts with care and discrimination. It will not be 
demonstrating its control of the situation by passing legislation with 
consequences no one can accurately foresee. The language of section 
1 of S. 3 is so vague that it may be construed to leave the law entire} 
unaltered. At the same time, because of its uncertainty, it could have 
a tremendously unsettling effect on a large body of existing law jp 
many areas unrelated to security, such as transportation, immigra- 
tion and naturalization, agriculture, and labor relations. 

Enactment of such ambiguous legislation would be an abdication— 
not an affirmation—of legislative responsibility since it would require 
the intervention of the courts to give any meaning to its provisions, 
The long-range consequences of any such measure could only be to 
blur even more the vital distinction between lawmaking and law inter- 
preting, which I believe must be maintained. 

I believe we can accomplish the principal objectives of S. 3 and 
other similar bills without risking any of these pitfalls by enacting 
legislation to deal specifically with the Steve Nelson case. 

n that case the defendant, a member of the Communist Party, was 
convicted of violating the Pennsylvania Sedition Act by engaging in 
a conspiracy to overthrow the Government of the United States by 
force and violence. On appeal, the Supreme Court, affirming a de- 
cision of the Pennsylvania Supreme Court, reversed the conviction on 
the ground that the Smith Act and other Federal statutes dealing 
_— subversion had preempted the field and invalidated related State 

aws. ‘ 

In my opinion, the Federal and State Governments have a concur- 
rent interest in the preservation of our Nation which justifies the con- 
current enforcement of legislation in this field. We can make this 
clear by a simple amendment to the provisions of the Federal Crimi- 
nal Code dealing with treason, sedition, and other subversive activities. 
Such an amendment is proposed in Senator Bridges’ bill, S. 294, of 
which Senator Cotton and I are cosponsors. Approval of this bill 
would accomplish the main objective of S. 3 without risk of uninten- 
tionally spilling over into other areas of Federal law. 

Another phase of this subject about which I am equally concerned 
arises out of the impact on enforcement of the Smith Act of the de- 
cision of the Supreme Court in the Yates case. That case involved 14 
known Communists who were convicted after a jury trial of conspir- 
ing to overthrow the U.S. Government by force and violence and 
with organizing groups of persons for this purpose. The Supreme 
Court reversed the convictions on the ground that the pertinent sec- 
tion of the Smith Act was intended to apply only to the official or- 
ganization of the Communist Party in 1945, and not to the continuing 
process of organization since that time. 
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This decision put an abrupt and effective end to all prosecutions 
under the Smith Act’s “organize” section. I do not believe that the 
ever intended such a narrow construction of the act, since 
it makes the act virtually meaningless. This is of historical interest 
only, however. Regardless of what Congress may have originally 
intended, there is no doubt in my mind that we should now act to 
make it crystal clear that the continuing process of Communist Party 
recruitment of members to carry out its subversive objectives is un- 
lawful. Several bills before this committee, including S. 527, of which 
Iam the author, would accomplish this purpose in plain and unmis- 
takable terms. I am hopeful that such legislation will commend itself 
to the favorable consideration of this subcommittee. 

I believe it also is vitally important for the subcommittee to recom- 
mend action to remedy the situation created by the Kent, Briehl, and 
Dayton cases. Those cases held in effect that the Secretary of State 
did not have the discretionary power he has traditionally exercised 
in disapproving passport applications in the interests of the United 
States. 

High officials of the State Department have pointed out that con- 
trol over the issuance of passports has been an important part of our 
defenses against indirect Communist aggression and that, as a result 
of these decisions, this defense against Communist subversion no longer 
exists. Under these circumstances, it is imperative that the Secretary 
of State be given the authority found lacking by the Supreme Court. 
Standards and procedures, of course, must be provided for the exer- 
cise of such power over freedom of travel and they must be sufficient 
to fully protect the due process rights of all applicants. At the same 
time, any such provisions must recognize that the Communist Party 
and those actively and knowingly engaged in its activities, form the 
apparatus of an international conspiracy aimed at destroying our 
way of life. We must put an end as soon as possible to the incredible 
requirement that the diplomatic protection represented by a passport 
be accorded to any such would-be travelers. 

Mr. Chairman, legislation dealing specifically with the problems 
raised by the Nelson, Yates, and passport decisions, would immeasur- 
ably strengthen this country’s legal defenses against subversion. The 
decisions in these cases that the States could not act against Com- 
munists seeking the overthrow of the Republic, that the Federal Gov- 
ernment’s own antisubversive laws did not apply to the continuing 
organizational activities of the Communist Party, and that the Fed- 
eral Government could not prevent even known Communists and other 
subversives from leaving and returning to the country at will, have 
left our legal defenses notoriously weak. Their result has been to 
virtually immunize the Communist Party from either State or Federal 

rosecution and at the same time to permit its traitorous members to 
mprove their techniques and spread their poison in foreign lands 
all over the globe. This has made a mockery of our national effort 
to keep this country secure against Communist treachery. 

Moreover, these are not the only problems which have arisen under 
our internal security laws which demand our earnest attention. We 
will also be considering in the course of these hearings bills relating 
to the Federal employee security program, to the supervision of de- 
portable aliens who may be security risks, and to the punishment of 
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those who engage in espionage abroad. We must approach they 
problems with a firm resolve to remedy, by wholly constitutional 
means, any defects which now exist in our laws. The situation jg 
serious, but I am confident that this subcommittee, Mr. Chairman, 
will diligently pursue these problems so that we can recommend cop. 
structive solutions to the Congress at an early date. 

Senator Dopp. Thank you very much, Senator Keating, for that 
excellent statement. 

(The bills previously referred to are as follows: 


[S. 3, 86th Cong., 1st sess. ] 


A BILL To establish rules of interpretation governing questions of the effect of Acts of 
Congress on State laws 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 1 of title 1 of the Uniteg 
States Code is amended by adding at the end thereof the following new section: 


“7, Preemption—Federal and State statutes 


“No Act of Congress shall be construed as indicating an intent on the part of 
Congress to occupy the field in which such Act operates, to the exclusion of 
any State laws on the same subject matter unless such Act contains an express 
provision to that effect, or unless there is a direct and positive conflict between 
such Act and the State law so that the two cannot be reconciled or consistently 
stand together.” 

(b) The analysis of chapter 1 of title 1 of the United States Code is amended 
by inserting at the end thereof the following new section: 


“7. Preemption—Federal and State statutes.” 


Sec. 2. (a) Chapter 115 of title 18, United States Code, is amended by add- 
ing at the end thereof the following new section : 


“2392. Enforcement of State statutes 


“Except to the extent specifically provided by any statute hereafter enacted 
by the Congress, the enactment of (a) any provision of law contained in this 
chapter or in chapter 37, 67, or 105 of this title, (b) the Subversive Activities 
Control Act of 1950, (c) the Communist Control Act of 1954, or (d) any other 
Act of Congress heretofore or hereafter enacted which prescribes any criminal 
penalty for any act of subversion or sedition against the Government of the 
United States or any State of the United States, shall not prevent the enforce 
ment in the courts of any State of any statute of such State prescribing any 
criminal penalty for any act, attempt, or conspiracy to commit sedition against 
such State or the United States, or to overthrow the Government of the United 
States. 

“As used in this section, the term ‘State’ includes any State of the United 
States, the Territory of Hawaii, and the Commonwealth of Puerto Rico.” 

(b) The analysis of chapter 115 of title 18, United States Code, is amended 
by inserting at the end thereof the following new item: 


“2392. Enforcement of State statutes.” 


[S. 294, 86th Cong., 1st sess. ] 


A BILL To amend title 18, United States Code, to authorize the enforcement of State 
statutes prescribing criminal penalties for subversive activities 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 115 of title 18, United States 
Code, is amended by adding at the end thereof the following new section: 


“§ 2392. Enforcement of State statutes 


“Except to the extent specifically provided by any statute hereafter enacted by 
the Congress, the enactment of (a) any provision of law contained in this chapter 
or in chapter 37, 67, or 105 of this title (b) the Subversive Activities Control 
Act of 1950, (ce) the Communist Control Act of 1954, or (d) any other Act of the 
Congress hereafter enacted which prescribes any criminal penalty for any act 
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of subversion or sedition against the Government of the United States or any 
State of the United States, shall not prevent the enforcement in the courts of 
any State of any statute of such State prescribing any criminal penalty for any 
act, attempt, or conspiracy to commit sedition against such State or the United 
States, or to overthrow the Government of such State or the Government of the 
United States. 

“Ags used in this section, the term ‘State’ includes any State of the United 
States, the Territory of Hawaii, and the Commonwealth of Puerto Rico.” 

(b) The analysis of chapter 115 of title 18, United States Code, is amended 
by inserting at the end thereof the following new item : 


“9392. Enforcement of State statutes.” 


[S. 527, 86th Cong., 1st sess.] 


A BILL To amend section 2385 of title 18 of the United States Code to define the term 
“organize” as used in that section 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2385 of title 18 of the United 
States Code is amended by adding at the end thereof the following new para- 

bh : 
ai used in this section, the term ‘organize’, with respect to any society, group, 
or assembly of persons, includes the recruiting of new members, the forming of 
new units, and the regrouping or expansion of existing clubs, classes, and other 
units of such society, group, or assembly of persons.” 


[S. 1299, 86th Cong., 1st sess.] 


A BILL To protect the effectiveness of State antisubversive laws against unintended 
Federal preemption 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no statute of any State proscribing se- 
dition or subsersion against such State or against the United States shall be 
deemed ineffective or unenforcible or superseded by reason of any enactment 
or enactments by the Congress, but such State statute shall have concurrent en- 
forcibility with Federal law in the same field, except that in case of such direct 
and positive conflict between a provision of such a State statute and a provision 
of an Act of Congress, so that they cannot have concurrent enforcibility, the 
provision of Federal law shall prevail. 


[S. 1800, 86th Cong., 1st sess.] 
A BILL To define the term “organize” as used in the Smith Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2385 of title 18 of the United 
States Code is amended by adding at the end thereof the following new para- 
graph : 

“As used in this section, the term ‘organize’ with respect to any society, group, 
or assembly of persons, includes encouraging recruitment or the recruiting of 
new or additional members, and the forming, regrouping, or expansion of new 
or existing cells, clubs, classes, sections, or other units of such society, groups, 
or assembly or persons.” 


[S. 1301, 86th Cong., 1st sess.] 


A BILL To make full disclosure respecting loyalty to the United States a condition of 
Government employment 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That from and after the effective date of this 
Act, it shall be a condition of employment of each employee in any branch of 
the Government of the United States, whether executive, legislative, or judicial, 
that he shall not refuse to answer, before a duly constituted committee or sub- 
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committee of either House of the Congress or before duly authorized officers of 
either the executive or judicial branch of the Government, any question with 
respect to Communist, Communist-front, or other subversive activities or any 
other matter bearing upon his loyalty to the United States. 


[S. 1302, 86th Cong., Ist sess.] 
A BILL To amend sections 241 and 242 of the Immigration and Nationality Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 241 of the Immigration and Ng. 
tionality Act (66 Stat. 204; 8 U.S.C. 1251) is amended by adding immediately 
preceding the first sentence thereof the following paragraph: 

“As used in this section, the term ‘entry’ shall mean any entry into the United 
States.” 

Sec. 2. Section 242(c) of the Immigration and Nationality Act, as amended 
(66 Stat. 211, 68 Stat. 1232; 8 U.S.C. 1252(c)), is amended by inserting, im- 
mediately after the third sentence thereof, the following new sentence: “When- 
ever any such alien has violated any requirement or restraint imposed upon him 
under the third sentence of subsection (d), as amended, and the Attorney Gen- 
eral determines that the national security requires the detention of that alien, 
such alien may be returned to custody under the order to show cause, warrant, 
or other document or paper by which proceedings for deportation were initiated 
against him, and may be detained until his deportation can be effected.” 

Sec. 3. Subsection (h) of section 243 of the Immigration and Nationality Act 
(8 U.S.C. 1253 (h)) is amended by inserting, immediately after the word “de 
portation”, the following: “, ordered and directed pursuant to sections 241, 242, 
and 248 of this Act,”. 

Sec. 4. Subsection 242(d) of the Immigration and Nationality Act (8 U.S.C. 
1252(d)), as amended, is further amended as follows: 

(a) By adding, immediately preceding the period at the end of the first sen- 
tence, the following: ‘that will insure his availability for deportation and that 
he will not engage in activties determined by the Attorney General to be dan- 
gerous to public safety or security, or in activities of the same nature, descrip- 
tion, or type as served as a ground for the order of the Attorney General direct- 
ing his deportation, or in further activities which, under subsection 241(a) of 
this Act, would render him deportable from the United States”. 

(b) By inserting, immediately after the first sentence the following: “It shall 
also be the purpose of supervision and regulations under this subsection: (1) 
to aid the Attorney General in carrying out his authority under the provisions 
of this Act, namely, to take and consider evidence concerning the privilege of 
any person, in addition to such deportable alien, to enter, reenter, pass through, 
or reside in the United States, or concerning any matter which is material or 
relevant to the enforcement of this Act and the administration of the Service; 
and (2) to aid the Attorney General in ascertaining whether the deportable alien 
or any other person is or has engaged in conduct or activities which constitute a 
violation of any penal statute of the United States or which are dangerous to 
the public safety or security of the United States.” 

(ec) By adding, immediately after the comma next following the word “title”, 
the following: “who shall willfully violate any regulation of the Attorney Gen- 
eral under subsection (d) of this section, or’. 

Sec. 5. The second sentence (which will become the third sentence after en- 
actment of subsection (b) of section 4 of this Act) of section 242 (d) of the 
Immigration and Nationality Act is amended to read as follows: 

“Such regulations shall include provisions which will require any alien sub- 
ject to supervision (1) to appear from time to time before an immigration officer 
for identification; (2) to submit, if necessary, to medical and psychiatric exam- 
ination at the expense of the United States; (3) to give information under oath 
as to his nationality, circumstances, habits, associations, and activities; (4) to 
give under oath such other information as the Attorney General in his discretion 
may consider necessary or advisable in the interest of the enforcement of any 
law of the United States; and (5) to conform to such reasonable written re 
strictions on his conduct or activities as are prescribed by the Attorney General 
in his case.” 
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[S. 1303, 86th Cong., 1st sess. ]) 


A BILL To amend the Immigration and Nationality Act with respect to travel in time of 
war or national emergency and passport procedures 





Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) section 215 of the Immigration and 
Nationality Act (8 U.S.C. 1185) is amended by striking out— 

(1) in subsection (a) the words “the United States is at war or during 
the existence of any national emergency proclaimed by the President, or, 
as to aliens whenever there exists a state of war between or among two 
or more States, and”; and 

(2) in the section caption, the words “IN TIME OF WAR OR NATIONAL 
EMERGENCY”. 

(b) Section 215 (b) of such Act is amended to read as follows: 

“(b) After any proclamation has been made and published as provided for 
in subsection (a), and while such proclamation is in force, it shall, except as 
otherwise provided by the President, and subect to such limitations and excep- 
tions as the President may authorize and prescribe, be unlawful for any citizen 
of the United States to— 

“(1) depart from or enter, or attempt to depart from or enter, the 
United States unless he bears a valid passport ; 

“(2) travel to any country in which his passport is declared to be invalid; 


or 
“(3) refuse to surrender upon demand any passport issued to him which 
has been lawfully evoked. 

“Any person convicted of violation of this subsection shall be punished by a 
fine not to exceed $2,000, or by imprisonment for a term not exceeding five 
years or both.” 

(ec) Section 215(c) of such Act (8 U.S.C. 1185(c)) is hereby redesignated 
as subsection (f) and is amended by adding the following additional language 
at the end thereof: ‘“‘No vehicle, vessel or aircraft, by or upon which there is 
reasonable cause to believe that a breach or violation of this section is being 
or has been committed, shall be permitted to depart from any port of the United 
States pending the determination of liability to forfeiture of such vehicle, vessel 
or aircraft.” 

(d) Subsections (d), (e), (f), and (g) of section 215 of such Act are hereby 
redesignated as subsections (g), (h), (i), and (j) respectively. 

(e) Section 215 of such Act is amended by inserting, immediately after sub- 
section (b) thereof, the following new subsections: 

“(c) If there is in effect any requirement, prescribed or authorized by law, for 
the procurement of a passport for any travel, no application made by any indi- 
vidual for the issuance of such passport may be granted, and each passport 
previously issued shall be revoked, unless the issuance or use of such passport 
is authorized under subsection (e), whenever there is reasonable ground to 
believe that the applicant, or holder of a previously issued passport, is going 
abroad or traveling abroad for the purpose of engaging in activities which 
will further the aims and objectives of any party, group, or association which 
has been found by the Congress of the United States, or any agency or officer 
of the United States duly authorized by the Congress for that purpose— 

“(1) to seek to alter the form of government of the United States by 
force or violence, or other unconstitutional means; or 
“(2) to have been organized or utilized for the purpose of advancing 
the aims or objectives of the Communist movement; or 
“(3) to have been organized or utilized for the purpose of establishing any 
form of dictatorship in the United States or any form of international dic- 
tatorship; or 
“(4) to have been organized or utilized by any foreign government, or 
by any foreign party, group, or association acting in the interest of any 
foreign government, for the purpose of (A) espionage, or (B) sabotage, 
or (C) obtaining information relating to the defense of the United States or 
the protection of the national security, or (D) hampering, hindering, or 
delaying the production of defense materials; or 
“(5) to be affiliated with, or to act in concert with, or to be dominated 
or controlled by, any party, group, or association of the character described 
in paragraph (1), (2), (3), or (4), above. 
Nothing in this subsectiom shall alter or limit the authority of the Secretary 
of State to deny any application for the issuance of a passport, or to revoke 
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a previously issued passport, on any ground other than the ground described 
in this subsection. The Secretary may withhold a passport in the national 
interest on the basis of confidential information where he shall certify that 
it is contrary to the interests of this Nation that a passport be issued to the 
applicant. 

“(d) In determining, for the purposes of subsection (c), whether there is 
reasonable ground for belief that any individual is going abroad or traveling 
abroad for any such purpose, consideration may be given to activities and associ- 
ations of that individual of one or more of the following categories : 

“(1) Membership in any party, group, or association described in subsec 
tion (c) ; or 

(2) Prior membership in any party, group, or association described in 
subsection (c), if the termination of such membership was under cireym- 
stances warranting the conclusion that the applicant continues to act in 
furtherance of the interests of such party, group, or association; or 

“(3) Present or past activities which further the aims and objectives of 
any such party, group, or association, under circumstances warranting the 
conclusion that he engages or has been engaged in such activities as a result 
of direction, domination, or control exercised over him by such party, group, 
or association, or otherwise continues to act in furtherance of the interests of 
such party, group, or association ; or 

““(4) Activities continued consistently over a prolonged period of time 
which indicate that he has adhered to the doctrine of any such party, group, 
or association, as such doctrine is expressed in the actions and writings of 
such party, group, or association on a variety of issues, including shifts and 
changes in the doctrinal line of such party, group, or association; or 

“(5) Any other conduct which tends to support the belief that the appli- 
eant is going abroad or traveling abroad for such purpose. 

(e) A passport may be issued to or held by any individual, notwithstanding 
the provisions of subsection (c), whenever personally directed by the Secretary 
of State for reasons deemed by him to be strictly in the public interest.” 

Sec. 2. Section 301 of the Immigration and Nationality Act (8 U.S.C. 1401) is 
amended by adding at the end thereof the following new subsection : 

“(d) Whenever any person is born outside of the United States and its out- 
lying possessions, and under subsection (a) such person is a citizen of the 
United States at birth, the birth of that person shall be registered with a con- 
sular officer in the country in which that person was born within such time and 
under such regulations as shall be prescribed by the Secretary of State. If 
such registration is not made within the time so prescribed, it shall be presumed 
in the absence of proof to the contrary, for the purposes of any proceeding 
arising under or involving any right established by this Act, that such person 
is not a citizen of the United States by birth. This subsection shall take effect 
on the day six months after the date of its enactment.” 

Sec. 3. The Act of July 3, 1926 (44 Stat. 887; 22 U.S.C. 211a), is hereby 
amended by redesignating section 1 thereof as subsection (a) of section 1 and 
adding the following new subsections: 

““(b) In the exercise of his authority under subsection (a) of this section the 
President may confer upon and delegate to the Secretary of State the power 
and authority to prescribe rules and regulations relating to the issuance, refusal, 
extension, renewal, restriction, limitation, revocation, withdrawal, and cancel- 
lation of passports. 

“(e) The Secretary of State shall not issue to, or renew or extend the pass- 
port of, any person, and he shall limit, restrict, withdraw, cancel, or revoke a 
passport of any person, if he is not satisfied that such person’s trip or such per- 
son’s activities abroad would not— 

“(1) violate the laws of the United States; 

“(2) be prejudicial to the orderly conduct of foreign relations ; 

“(3) be contrary to the national welfare, safety, or security ; or 
“(4) otherwise be prejudicial to the interests of the United States.” 

Sec. 4. The Administrative Procedure Act (60 Stat. 237; 5 U.S.C. 1001) is 
hereby amended by adding the following new section : 


“PASSPORT REVIEW PROCEDURE 


“Sec. 13. (a) As used in this section— 

“(1) The term ‘applicant’ means a citizen or national of the United States 
who has made application for a passport in accordance with section 1 of title 
IX of the Act of June 15, 1917 (40 Stat. 227; 22 U.S.C. 213), section 215 of the 
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Immigration and Nationality Act, as amended (66 Stat. 190; 8 U.S.C. 1185), and 
such regulations as the Secretary of State shall prescribe to carry out his au- 
thority under this section. 

“(2) The term ‘special review officer’ means any officer of the Department of 
State or of the United States whom the Secretary of State deems specifically 
yalified to conduct proceedings prescribed by this section and who is selected 
and designated by the Secretary of State, individually or by regulation, to con- 
duct such proceedings. Such special review officer shall be subject to such 

rvision and shall perform such duties, not inconsistent with this section, as 
the Secretary of State shall prescribe. 

*“(b) Any applicant who has been refused a passport or the renewal or exten- 
sion thereof, has a passport withdrawn, canceled or revoked, or has a passport 
restricted or limited, except in a manner applicable to all applicants, and who 
has complied with all regulations promulgated by the Secretary of State pursu- 
ant to this or any other Act, may within six months after notification of such 
action by the Secretary of State submit to the Secretary of State a timely mo- 
tion in writing for a review before a special review officer, and any such appli- 
cant shall be advised of his right to make such motion. Any motion to review 
action taken pursuant to section 13 of the Communist Control Act of 1954 (68 
Stat. 775; 50 U.S.C. 782), as amended, shall contain a statement under oath 
by the applicant as to whether he is or has ever been a member of the Com- 
munist Party. 

“(e) A motion for a review made under subsection (b) of this section shall 
be referred to a special review officer. In any case in which the Secretary of 
State believes that such procedure would be of aid in making a determination, 
he may direct specifically or by regulation that an additional officer of the 
Department of State or of the United States shall be assigned to present the 
evidence on behalf of the Government and in such case such additional officer 
shall have authority to present evidence, and to interrogate, examine, and cross- 
examine the applicant or the witnesses. Nothing in the preceding sentence shall 
be construed to diminish the authority conferred upon the special review offi- 
cer conducting proceedings under this section. 

“(d) A special review officer shall conduct proceedings under this section for 
the purpose of submitting to the Secretary of State a recommendation as to 
what action should be taken. In proceedings conducted under this section all 
testimony shall be given under oath or affirmation. The special review officer 
may administer oaths, present and receive evidence, interrogate, examine, and 
cross-examine the applicant or witness. The special review officer shall com- 
municate his recommendation to the Secretary of State, who may approve, 
or reject, in whole or in part, such recommendation, reopen the proceedings, 
or make his own determination in lieu of the recommendation of the special 
review Officer. The decision of the Secretary of State shall be final. The appli- 
cant shall be notified of such decision by the Secretary of State in writing. 

“(e) No special review officer shall conduct a proceeding in any case under 
this section in which he shall have participated in investigative functions or 
in which he shall have participated in the original refusal to issue, review, or 
extent a passport, or in the original action of withdrawal, cancellation, revo- 
cation, limitation, or restriction of a passport. 

“(f) Proceedings before a special review officer acting under the provisions 
of this section shall be in accordance with such regulations, not inconsistent 
with this section, as the Secretary of State shall prescribe, which regulations 
shall include requirements that— 

“(1) the applicant shall be given notice, reasonable under all the cir- 
cumstances, of the reasons for the original action taken on his applica- 
tion and of the time and place at which the review proceedings will be 
held ; 

“(2) the applicant shall have the privilege of being advised, assisted, 
or represented (at no expense to the Government) by counsel authorized to 
practice in such proceedings ; 

“(3) the applicant shall have a reasonable opportunity to present all 
information relevant and material to the formulation of the special review 
officer’s recommendation in his case; 

“(4) the applicant may testify in his own behalf, present witnesses and 
offer other evidence. If any witness whom the applicant wishes to call 
is unable to appear personally, the special review officer may, in his discre- 
tion, accept an affidavit by him or order that his testimony be taken by 
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deposition. Such deposition may be taken by any person designated by 
the special review officer and such designee shall be authorized to admip. 
ister oaths for the purpose of the depositions ; 

“(5) a complete verbatim stenographic transcript shall be made of pro. 
ceedings conducted under this section by qualified reporters, and gueh 
transcript shall constitute a permanent part of the record. Upon requeg 
the applicant or his counsel shall have the right to inspect the 
and each witness shall have the right to inspect the transcript of his ow, 
testimony ; and 

“(6) attendance at hearings under this section shall be restricted to sue) 
officers of the Department of State as may be concerned with the case under 
consideration, the applicant, his counsel, the witnesses, and the officig) 
stenographers. Witnesses shall be present at the hearing only while an 
tually giving testimony, unless otherwise directed by the special review 
officer. 

“(g) Proceedings under this section shall be conducted in such manner ag 
to protect from disclosure all information which, in the opinion of the Seecre 
tary of State or special review officer, would affect the national security, 
safety, and public interest, or would tend to compromise investigative sources 
or investigative methods. 

“(h) The files maintained by the Department of State and any other pertinent 
Government files submitted to the special review officer shall be considered as 
part of the evidence in each case without testimony or a ruling as to admis 
sibility. Such files may not be examined by the applicant. 

“(i) The special review officer shall insure the applicant of complete and fair 
consideration of his case. In making his recommendation the special review 
officer shall consider the entire record, including the transcript of the proceed. 
ings and any files and confidential information as he may have received. The 
special review officer shall take into consideration the inability of the applicant 
to challenge information of which he has not been advised in full or in detail, 
or to attack the creditability of information which has not been disclosed to him, 
Judicial rules of evidence shall not apply in proceedings under this section 
except that reasonable restrictions shall be imposed by the special review officer 
as to the relevancy, competency and materiality of evidence introduced in the 
proceedings. 

“(j) Notwithstanding the provisions of any other law, the procedure pre 
scribed in this section shall be the sole and exclusive procedure for the review of 
the refusal to issue, renew, or extend a passport, or of the withdrawal, cancella- 
tion, restriction, limitation, or revocation of a passport.” 

Sec. 5. The Communist Control Act of 1954 (68 Stat. 775; 50 U.S.C. 782) is 
hereby amended by adding at the end thereof the following new sections: 


“ISSUANCE OF PASSPORTS TO PERSONS UNDER COMMUNIST DISCIPLINE 


“Sec. 13. Except as authorized by section 6 of the Subversive Activities Con- 
trol Act of 1950, as amended, or as may be otherwise personally directed by the 
Secretary of State for reasons deemed by him to be strictly in the public interest, 
it shall be unlawful for any officer or employee of the United States to issue 
or to direct the issue of a passport to, or to renew or extend or to direct the re 
newal or extension of the passport, except for direction and immediate return to 
the United States, of any person, if such officer or employee knows or has reason 
to believe such person to be under Communist discipline, or to be intending 
while traveling abroad to engage in activities which will contribute to strength- 
ening the world Communist conspiracy. 

“Sec. 14. For the purposes of section 13 of this Act, any person shall be con- 
sidered to be under Communist discipline if such person— 

“(a) is a member of the Communist Party or has terminated such men- 
bership under such circumstances as to warrant the conclusion that he 
continues to act in furtherance of the interests of the Communist Party; or 

“(b) regardless of the formal state of his affiliation with the Communist 
Party, has engaged or engages in activities which support the Communist 
movement under such circumstances as to warrant the conclusion that he 
engages in such activities as a result of direction, domination, or control 
exercised over him by the Communist movement; or 

“(e) regardless of the formal state of his affiliation with the Communist 
Party, has consistently over a prolonged period of time indicated through 
his actions that he adheres to the Communist doctrine as such doctrine is 
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expressed in the Communist movement’s actions and writings on a variety 
of issues, including shifts and changes in the Communist movement’s doc- 
trinal line; or 
“(d) refuses to disclose information respecting Communist activity which 
he learned while a member of the Communist Party to which he learned 
while engaged in activities which supported the Communist movement. 
“Spo. 15. Any person who is convicted of a violation of section 13 of this Act 
shall be punished for each such violation by imprisonment for not more than 
two years or fined not more than $5,000, or by both such imprisonment and fine.” 
Sec. 6. Each applicant for a passport to be issued after the date of enactment 
of this Act under the authority of the United States shall include in his appli- 
eation a declaration under oath obligating such applicant, as a condition to the 
nce of a passport, to provide, upon request, to such officer or officers as may 
pe designated by the Secretary of State, a full and accurate report concerning 
the places outside the United States which were visited by such applicant subse- 
quent to the issuance of any such passport and prior to its final expiration. 
Sec. 7. Nothing in any amendment made by this Act shall alter or amend any 
provision of the Subversive Activities Control Act, as amended. 


{S. 1304, 86th Cong., 1st sess.] 
A BILL To broaden the application of the Summary Suspension Act of 1950 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Act of August 26, 1950, is hereby 
amended as follows: 

(a) By amending that portion of section 1 thereof preceding the first proviso 
so as to read as follows: “Notwithstanding the provisions of section 6 of the Act 
of August 24, 1912 (37 Stat. 555), as amended (5 U.S.C. 652), or the provisions 
of any other law, the head of any department or agency of the Government may, 
in his absolute discretion and when deemed necessary in the interest of national 
security, suspend, without pay, any civilian officer or employee of the depart- 
ment or agency which he heads:”’. 

(b) By striking out all of section 3 thereof. 


{S. 1805, 86th Cong., 1st sess.] 
A BILL To amend section 2385 of title 18 of the United States Code 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the first paragraph of section 2385 of 
title 18 of the United States code is amended so as to read: 

“Without regard to the immediate probable effect of such action, whoever 
knowingly or willfully advocates, abets, advises, or teaches the duty, necessity, 
desirability, or propriety of overthrowing or destroying the Government of the 
United States or the government of any State, Territory, District or possession 
thereof, or the government of any political subdivision therein, by force or vio- 
lence, or by the assassination of any officer of any such government.” 

Sec. 2. Section 2385 of title 18 of the United States Code is amended by 
inserting therein, immediately after the first paragraph thereof, the following 
hew paragraph : 

“Whoever, with intent to cause the overthrow or destruction of any such 
government, in any way or by any means advocates, advises, or teaches the duty, 
necessity, desirability, or propriety of overthrowing or destroying any such 
government by force or violence.” 


[S. 1646, 86th Cong., 1st sess.] 


A BILL To repeal section 791 of title 18, United States Code, so as to extend the applica- 
tion of chapter 37 of title 18, relating to espionage and censorship 


Be it enacted by the Senate and House of Representatives of the United States 


of America in Congress assembled, That section 791 of title 18, United States 
Code, is repealed. 


Sec. 2. The analysis of chapter 37 of such title is amended by deleting the 
following : 


“791. Scope of chapter.” 
39483—59—pt. 1-2 











14 PROPOSED ANTISUBVERSION LEGISLATION 


[H.R. 1992, 86th Cong., 1st sess.] 


AN ACT To repeal section 791 of title 18 of the United States Code so as to extend the 
application of chapter 37 of title 18, relating to espionage and censorship 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 791 of title 18, United States 
Code, is repealed. 

Sec. 2. The analysis of chapter 37 of such title is amended by deleting the 
following : 

“791. Scope of chapter.” 


Passed the House of Representatives March 2, 1959. 
Attest: 
RALPH R. Roserts, Clerk, 


[H.R. 2369, 86th Cong., 1st sess.] 


AN ACT To amend section 2385, title 18, United States Code, to define the term “‘organize” 
as used in that section 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2385 of title 18, United States 
Code, is amended by adding at the end thereof the following new paragraph: 

“As used in this section the term ‘organize,’ with respect to any society, group, 
or assembly of persons, includes the recruiting of new members, the forming of 
new units, and the regrouping or expansion of existing clubs, classes, and other 
units of such society, group, or asSembly of persons. 

Passed the House of Representatives March 2, 1959. 

Attest : 

RALPH R. Roserts, Clerk, 

Senator Dopp. Mr. Counsel, are you ready to proceed with the 
witnesses ¢ 

Mr. Sourwrne. The first witness, Mr. Chairman, is Mr. Robert 
Morris. 

Senator Dopp. Mr. Morris. 

Mr. Morris. How do you do, Senator. 

Senator Dopp. Mr. Morris, we are going to ask all witnesses at these 
hearings to be sworn. 

Mr. Morris. I should like to be sworn, Senator. 

Senator Dopp. Do you solemnly swear the testimony you give 
before this committee will be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Morris. I do. 

Senator Dopp. All right, proceed. 


TESTIMONY OF ROBERT MORRIS, ATTORNEY AT LAW, POINT 
PLEASANT, N.J. 


Mr. Morris. My name is Robert Morris. I live in Point Pleasant, 
N.J., and I was for 5 years counsel and chief counsel to this subcom- 
mittee, and in 12 years of my past experience as a lawyer and asa 
naval officer, I have been dealing with things having to do with the 
work of your subcommittee. 

I might say at the outset it is very encouraging and very heartening 
to hear the statements of the chairman and Senator Keating this after- 
noon. I think these are statements that should have been made quite 
some time ago and should be said more often. 

Now, I am here, Senators, to speak on behalf of the bills before the 
Senate Internal Security Subcommittee. I say these bills should be 
enacted, because their passage would partially reconstruct the in- 
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ternal ramparts against Soviet aggression, dismantled by the 24 deci- 
sions of the U.S. Supreme Court. 

- The threat of Soviet power proceeds not only from the danger of 
nuclear destruction but also from the continued absorption of one 
free nation after another by the Communists. This absorption is 
being wrought by Khrushchev’s advance agents and only effective 
internal security safeguards can arrest this extension of Soviet power. 

When I left Washington here, Senators—the last session I was here 
was the Ist session of the 85th Congress—there was a distressing in- 
difference to the danger posed by Soviet military might—this is before 
sputnik, now. Looking back in restrospect it 1s easy to see it but we 
tend to forget it now when we know what has taken place. 

But I struggled with great difficulty through that summer, Sen- 
ators, because of the great indifference throughout Washington to 
the danger from Soviet nuclear destruction. ' 

Now, that has been repaired considerably; I mean, sputnik has 
awakened the Nation. But I do find, Senators, that the indifference 
on the second aspect of this danger, this danger from the absorption 
by the Communists of one free nation after another is still with us and 
Washington is still not alert to that particular danger. 

Now, in supporting the bills, I would like to take this approach: 
I would like to say that not only should the Senate pass the legislation, 
but that the full legislative process should be applied to the problem 
of reversing the trend of Soviet successes in the last 15 years. 

This legislative process should include the holding of public hear- 
ings that would bring to the light of day—for the comprehension 
of the legislators, in the first instance, and then all of their constitu- 
ents—the various successful Soviet devices being applied against 
us here. 

Not only should this subcommittee, the Internal Security Subcom- 
mittee, hold these public hearings, but I think the Senate Foreign 
Relations Committee and the Senate Armed Services Committee also 
should hold public hearings on the Soviet threat, within their partic- 
war fields. I know that Senator Henry Jackson of the Senate Gov- 
emment Operations Committee has announced that there are plans 
under consideration by his subcommittee to look into the whole aspect 
of planning, and the idea is that we should be looking into the plan- 
ning stages of our foreign policy because it is there we are experi- 
encing our defeats. 

Today, as a nation, we are confronted with the situation that we 
may awaken some morning and find we have a new crisis on our hands 
as we have now with Berlin. A few months ago it was Quemoy; 
before that it was the Middle East. We realize this, often too late, 
when most of the damage has been done. 

I say, if the committees of Congress had been continually holding 
hearmgs and applying the full legislative process, which would in- 
dude deliberations and discussions on the floor of the Senate, many 
of these facts would have been brought to the surface long before the 
crisis came into full bloom. 

It is true that the crisis today is Berlin, but I would like to say that 
what is going on in Iraq, what is going on in Iran, what is going on in 
Afghanistan, are things that should be brought very conspicuously to 
the attention of the U.S. Senate, and above all, to the people of the 
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United States because they, as you know, Senators, share very greatly 
in the legislative process. 

I think the device of Senate hearings and House hearings could be 
a tremendous asset on our side. We could be using this forum to 
present to the whole world all the Soviet chicanery, all the various 
nuances and the camouflages of Soviet aggression. I think that, in 
recent years, there has been a great tendency for Congress to abdicate 
in this respect. 

Senators, I call your attention to the events of the last few years, 
I think that you will find a diminution in the number of hearings held 
by the various Senate committees in connection with this threat, | 
think it is a deplorable trend, for only through the device of cop. 
gressional hearings with the witnesses testifying—witnesses who have 
the privilege of testifying without fear of libel—and exposing the 
underlying facts of the Soviet conspiracy, can any of these facts ever 
come out. 

I know Senator Dodd has been associated with a great institution, 
the Federal Bureau of Investigation. That is a wonderful organiza. 
tion, and it is headed by a man of tremendous integrity, J. Edgar 
Hoover. I found in my dealings with the FBI that, almost without 
exception, every FBI man is a dutiful servant, but I think too often 
and too frequently we rely on the FBI alone to preserve our internal 
security. 

Mr. Hoover has said time and time again that the role of the FBI 
is limited. It cannot bring out the underlying facts. It is a reposi- 
tory of facts, and because its secrets are kept within the confines of 
the executive files, they cannot be known to the Congress, they cannot 
be known to the people behind the Congress. I would urge very 
strongly not only that these bills be passed, Senators, but that the 
full legislative process be applied to this. 

Another aspect of this prevailing situation, that I note with a great 
deal of distress, is a systematic suppression, I don’t like to say of all 
so-called anti-Communist forces here, but of many so-called anti-Com- 
munist forces here. This is in bold contrast to the elevation of persons 
aiding the Soviet cause. This is generating an atmosphere of defeat- 
ism at our operational levels. 

Let me give you an example, Senators. 

‘The recent Supreme Court decisions of which you speak so well have 
caused the liberation from prison of more than 100 Communists who 
were convicted for violation of the Smith Act—convictions for advo- 
cating and teaching the overthrow of our own wonderful Government 
by force and violence. These people have all been justified, judicially 
speaking; they have all been liberated. Those who lost their jobs, 
some of the security risks who lost their jobs, some of the professors 
of State institutions and city institutions who lost their jobs have 
been indemnified, many of them have gotten backpay. It is a very 
lucrative business—being a Communist and refusing to cooperate with 
Senate committees. 

Professor Slochower, in your State, Senator Keating, a professor 
at Brooklyn College who was identified in the record as having been a 
member of the Communist Party, and when the Senate Internal Seeu- 
rity Subcommittee asked him very simply and very politely about the 
evidence and the truth of it, he invoked his privilege under the fifth 
amendment. 
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New York City, in its legislative wisdom, had section 903 of the code 
which provided that any employee of New York City had to inspire 
faith and confidence to the extent that if an authorized investigation 
should ask a question about any of these various things, he should 
cooperate and answer questions. 

Well, Professor Slochower took refuge behind the fifth amendment. 
A great university president, President Gideonse, a distinguished lib- 
eral in New York, warned him beforehand that if he did that, what 
the consequences would be. 

Well, Professor Slochower refused to testify and he was dismissed. 
He took his case to the Supreme Court and 3 years later, by a 5-to-4 
decision, he was ordered reinstated. 

The upshot of it was that Professor Slochower got $40,000 backpay. 

Of all the Smith Act defendants, I think now there are only 2 left 
in jail of 120 or 150, only 2 of them remain in jail. 

ery many of those who were dismissed by the various States, State 
agencies and State institutions—I haven’t any statistics available— 
have been indemnified and reinstated. 

In contrast, you take a man like David Greenglass. I have been 
concerned in the David Greenglass case because as counsel to this com- 
mittee I induced him to testify. He was reluctant to testify at a 
public hearing, where television cameras were present, but he testified 
as to his own participation in the Soviet conspiracy. 

Now, through that testimony, his children for the first time, learned 
that he was in prison and why he was in prison. Greenglass was 
a fringe character in the theft of our atomic bomb. He was a man 
who was a fellow traveler at college. He wasn’t a full-fledged Com- 
munist; he was the younger brother of Ethel Rosenberg, the Soviet 
spy, and she pressured him into doing work for her in connection with 
her Soviet assignment. 

When the FBI moved in on the case he began to cooperate a hun- 
dred percent from the very moment they did. He cooperated with 
us, the Internal Security Subcommittee; every time we went to Lewis- 
burg he told us what we wanted to know. He testified before the 
committee and was the principal witness for the Department of Jus- 
tice in a trial which sent his own sister to her execution. He has 
cooperated with the FBI for 9 full years, and yet he is virtually the 
only one now in jail for any kind of an offense, any kind of violation 
of the law in connection with Communist activity. 

Very few are now in jail: Morton Sobel, Harry Gold, and this man. 

Now, I have appeared for Greenglass four times before the parole 
board. What inducement is there for any witness to come forward, 
ifwe are going to treat cooperative witnesses like that? 

Now, here he is 

Senator Keattne. Will you yield at that point? 

Mr. Morrts. By all means, Senator. 

Senator Kratrne. I share your feeling about these witnesses who do 
cooperate, and who are former Communists or fellow travelers, and 
who, at considerable risk to their own skins and their own position 
among their fellows that they have commonly associated with, do 
decide they were wrong and do try to help this committee or other 
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committees in various matters. I think that we must give them every 
kind of a break. ; 

These people who come here and are questioned and invoke the fifth 
amendment, which is their legal privilege, do not appeal to me like 
those who come and say, “Yes, I was a member of the Communist 
Party. Yes,I didthisandthat. I realize I was wrong.” 

I am very sympathetic to some of these people who in times of eco- 
nomic distress thought that here was a new order that is going to 
change all this, and they were impressed by the economic advantages 
of communism as a doctrine. They were unaware of its implications 
or the fact that it was an international conspiracy. It had not per. 
haps built up to that point at that time, and they are later called op 
the carpet. 

Now, a lot of these witnesses, if they come in here and make a clean 
breast of it and say, “I was wrong,” I would be very sympathetic, 
It is the ones who try to cover up and thwart the sincere efforts of 
legislative and executive arms of Government to get at this conspiracy 
that I feel personally are deserving of very little consideration. — 

Mr. Morris. I quite agree, Senator. It is not only the moral issue 
involved. The moral issue is, of course, that, if the man is wrong and 
he is contrite, our whole religious tradition indicates we should forgive 
him. i 

Senator Kratine. That is right. 

Mr. Morris. At the same time, if this tendency of ours to punish the 
fellow who comes up and says, “Yes, I was a Communist, I cooper- 
ated,” and to be able to do nothing whatever about the fellow who 
stands defiant right before you and let him be the one who is going 
to succeed judicially, you are bringing about a situation where no 
longer will any witness come forward. 

Back in the early 1950’s we were able to bring out much evidence 
about the very extensive Soviet penetration into our Government. 
Communist agents were operating at all levels of our Government, as 
you know if you read the Elizabeth Bentley testimony which involved 
37 high officials of the U.S. Government, and the testimony of Whit- 
taker Chambers. 

Today, there are no longer people coming forward because, frankly, 
the decisions of the Supreme Court and the general indifference pre- 
vailing here in Washington is such that nobody wants to stick his 
neck out and appear to be an anti-Communist or somebody who is 
going to testify against Communists. So you won’t get any witnesses 
any more. They are just not coming forward, not only on the domes- 
tic level but on the international level. 

Just think, Senators, if one important defector had left the Com- 
munist Party in the years before sputnik and had come over to our 
side, and told us authoritatively about the tremendous Soviet gains 
that were being made there, we wouldn’t be in trouble today. 

The fact of the matter is that the Soviet Union contains pools of 
dissention. Malenkov was purged by Khrushchev; Molotov was 
purged by Malenkov. There are all kinds of factions and all kinds 
of rivalries, and many may want to come over to our side. Instead 
of having an inducement here to bring defectors to our side, we find 
actual deterrents. 
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I could testify for hours about the various deterrents and the shame- 
ful treatment we have accorded various people who have come over to 
our side. Scores and scores of people, distinguished people, wonder- 
ful men after having gotten communism behind them, come over here, 
and we treat them shabbily. This is having a terrible effect. 

Look, on the other hand, how Australia treated Vladimir Petrov. 
They gave him an inducement to testify. He was amazed when they 

ave him the inducement. He came over and brought his wife with 

Gis. Since then he has identified 522 Soviet agents operating 

throughout the free world. 

Today there should be legislation to meet this situation. I know, 
during the term I was counsel to the committee, we made several ef- 
forts to get legislation through. There was a defector’s award board 

roposed in some legislation. In other words, have a board set up 
which would give some kind of inducement for people to come over to 
our side. 

Now, the fact of the matter is, there hasn’t been one important de- 
fector that I know of, that any of us know about, the public knows 
about, since 1954. Colonel Rastvorov, I think, was the last one. 

Senator Kreattna. I think there have been some since then. I don’t 
think it is quite as hopeless as you suggest. 

Mr. Morris. There has been one announced, Senator, and you will 
notice he was held back by our executive agencies for more than 5 
vears, or for about 5 years. 

* Senator Kearrnc. You mean 
Mr. Morris. Deriabian. 
Senator Krarine. I had him particularly in mind. I think he has 

given some very valuable information. But your point is that he 

was actually available before 1954. 

Mr. Morris. He defected in 1954, and just think of all that valuable 
information and evidence that he had. He told us about the Soviet 
penetration of the Moiseyev dancers. He told us about so many im- 
portant things which would have been wonderful if everyone knew 
about it here. We wouldn’t have been fooled so much for the last 5 
years, and yet he was kept under wraps, Senator. 

Senator Kratinc. There is a question about that, whether they 
would have been able to follow up some of the leads that he gave 
them had that become public property. I think that always involves 
a measure of judgment. 

Mr. Morris. I realize that, Senator. 

Senator Knatine. Because, as you know from your experience, the 
minute a fellow defects you can’t just disclose his whole story for 
fear you will lose out on some of the valuable information that he 
might. give that would require followup. 

. Morris. Senators, can I give a few more examples of contrast 
between treatment of pro-Communist people and anti-Communist 
people ? 

Senator Dopp. Before you do that, I think, although I haven’t had 
a opportunity to ask Senator Keating or other members of the 
committee, I am sure Senator Keating will agree, we may very well 
call this man to whom you referred, Deriabian, before this committee 
and hear him and perhaps get some help from him. So it isn’t alto- 
gether over with or lost, and before you go on to another subject, let. me 
ask you a question or two about the suggestion, or legislative proposal, 
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I guess it would be more accurate to call it, if that is what you ip. 
tended to make. 

I think I heard you say you thought it would be a good idea to 
set up a board, is that it? 

Mr. Morris. That is right; it is in the legislation, the proposed 
legislation, Senator. 

Senator Dopp. Yes. 

Senator Keattne. May I inquire which one of these bills? One of 
those bills pending ? 

Mr. Morris. No; I think Mr. Sourwine is acquainted with it, 
Senator. 

Senator Dopp. It has been worked on by the staff. But anyway 
that is not what I am talking about. Can you be more specific? How 
would you set up the Board; what would its functions be? 

Mr. Morris. Well, the Board would be made up of people who are 
politically sophisticated, who know the various nuances between a 
man who has broken completely with the Communist organization 
and a man who might be over here to further the purposes of Soviet 
expansion abroad. In other words the board should be able to 
evaluate and be of tremendous political sophistication. 

But the big thing would be that there would be a Board vested 
with the authority of the United States of America, and when it 
spoke or made an inducement, it would be apparent to any possible 
defector that this was the U.S. Government speaking and, at the 
same time, it would have the power and the authority and the re- 
sources to give a man some inducement if he came over here. 

Right now, the people who have defected, well, they have an 
awfully difficult time getting employment. I can name—I don't 
think it would do their cause or the cause of the country any 
if I should name anyone and give you the specific instances, but I 
would suggest very urgently, Senators, that you have an inquiry, 
an executive committee inquiry into what is happening to our out- 
standing defectors. Most of them can’t get jobs over here. Every 
Communist in Washington who may want to defect knows about 
the situation and as he sees this is what happens to these people, he 
is not going to come over to our side. 

Senator Dopp. Do you think this is the sort of thing that can be 
done publicly ? 

Mr. Morris. Well, the investigation, I propose, be in executive 
committee, but I think there should be—— 

Senator Dopp. I am not talking about that. Do you think this 
Board should be a public body ? 

Mr. Morris. Well, I think some things would have to be done 
publicly and some things quietly, Senator. Certainly, a declara- 
tion or an inducement to come over should be known throughout the 
whole world. How, exactly, the inducements are made and what 
the inducements are, well, that should be left to the discretion of 
the Board. I would leave that up to them. 

Mr. Sourwrtne. Are you saying, Judge Morris, that the United 
States should create an agency which, by its very creation, establishes 
the existence of a desire on the part of our Government to offer 
inducements; and then should give that agency the power to treat with 
defectors or possible defectors, speaking with authority, to offer 
these inducements? 
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Mr. Morris. Yes, precisely. 

Mr. Sourwine. This vod should rather closely define the scope 
of the inducements that might be offered, should it not? 

Mr. Morris. That is right, Mr. Sourwine. 

Mr. Sourwine. They fall more or less in two classes, as I have 
itin mind. One would be permanent residence in this country, pro- 
viding a haven; the second would be some inducement of a monetary 
nature, on some kind of job security. 

Are there any other areas in which you would recommend the 
Board have authority to act? 

Mr. Morris. I think the idea of permanent residence and job secu- 
rity would overshadow even the aspect of their receiving any money, 
because I think if you stressed the monetary part of it too much it 
would cast a doubt on their motives, and people in the breaking stage 
are very mindful of motives. 

Mr. Sourwine. In other words, you don’t want to buy them, you 
just want to protect them after they have made the shift to our side. 

Mr. Morris. Precisely. Particularly because we have established 
an unenviable record in neglecting these people terribly and it is a 
fact known by every prospective Soviet defector. I do know there 
are very important Soviets who wanted to defect at the time of the 
Hungarian uprising, and they were deterred from doing it in- 
sad of dintiottendad in doing it. That is something you can’t talk 
about in a hearing like this, but it is a fact. Statements like that 
could be followed up in executive inquiry into this thing. 

Mr. Sourwine. With the chairman’s permission, may I go to one 
other point ? 

Senator Dopp. Yes. 

Senator Kratinc. Before you move to the other point, I want 
to ask a question about your concept regarding this Board. 

Was it your idea that such a board would determine which offers 
to defect should be accepted and which rejected? It would have 
the entire decision as to the whole defector program ? 

Mr. Morris. Well, the first advantage I envisage, Senator, would 
be an official pronouncement from the U.S. Government with the 
voice of authority saying, “We want you to come over.” Just look 
back over the years. Nobody says that for the U.S. Government 
today. That would be the first advantage. 

The second advantage: if there came to the attention of intelligence 
authorities or our planners abroad or our officials abroad, the idea 
or the possibility of a defection, naturally it would be referred back 
to the Board. 

Now, the CIA, I know, has a lot of authority in this particular 
field. They have some authority in the thing, but I think it should 
be something that should have the color and the prestige of the 
US. Government and the authority of the United States, and it 
should not be something only under the table. 

_ Senator Krattne. Well, would it create an unfavorable position 

internationally if it were made an official pronouncement of the Gov- 

emment, or is it better to leave it in the hands of the CIA or others 

who my deal in specific instances? I think there is an argument on 
sides. 

Mr. Morris. I see what you mean, Senator. 
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In other words, if we have an official formal declaration that we 
want people to desert the Communists and come to our side, we 
might be charged with interfering in the internal affairs of another 
nation. Of course, in the wording of the thing, we could be asking 
all people to come to the side of freedom and to the cause of freedom, 
It is tactical how it would be worked out, but I think it is an_area, 
Senators, that we should begin concentrating on. 

Senator Keartne. Did you have in mind such a board would be 
drawn from people now in Government, or would be entirely out. 
siders ? 

Mr. Morris. I think certainly we should have some intelligence 
people on it; from CIA, and the FBI, from the Army and from the 
services, because they know what the military needs are, but in addi- 
tion, I think you should have in there some very, very sophisticated 
former defectors themselves, because they are excellent judges. 

Mr. Sourwine. You couldn’t have former defectors passing upon 
the inducements to give even a prospective defector, could you? The 
most you could have there would be their advice to the Board. 

Mr. Morris. Well, the former defector’s role, you might say, would 
be limited in that he would be the best to pass judgment on assessing 
the purity of the motives of the man coming over, or some such thing 
as that. 

Mr. Sourwine. Wouldn’t your Board necessarily be composed of 
not only officials of the Government, but top level officials ? 

Mr. Morris. It should be a board with a great deal of prestige, 

Mr. Sourwine. Representing the agencies that have experience in 
this field. 

Mr. Morris. Your idea, Mr. Sourwine, if they do have a former 
defector on the Board, he would be there in an striate capacity. 

Mr. Sourwine. I couldn’t envisage having a defector there as a 
member of the Board. 

Senator Dopp. Don’t we already have such a board in the National 
Security Council? 

Mr. Morris. I am not aware of it. 

Senator Dopp. You know of the National Security Council. 

Mr. Morris. I don’t know whether we have such a board for the 
National Security Agency. 

Senator Kratine. His point is that the National Security Council 
is such a board. 

Senator Dopp. It is charged with responsibility for our security, 
and this suggestion of yours is meritorious, I don’t want to infer by 
my questioning that it isn’t. 

Aren’t you simply saying that this Board, and there may be other 
agencies of the Government, could carry out this kind of responsi- 
bility? All it needs to do is to act. Who is going to say “No”? Why 
can’t they do now what you are suggesting they do? 

Mr. Morris. Well, of course, if Congress had set up a special 
provision 

Senator Dopp. What? 

Mr. Morris. If Congress had set up this special Board and en- 
dowed it with certain powers and certain authority, then, if the 
Board didn’t operate there would be a question as to whether they 
would be delinquent in not performing their services. As it is now, 
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the fact that the Security Council is doing nothing about. it, is not 
being called to the attention of anyone, and there is no question of 
being delinquent involved. 

Senator Keatine. Your point is, who is going to call the National 

urity Council to account. « hapot 
or cone: Precisely. By Congress passing this bill it passes the 
ball to them. { by 

Senator Dopp. Well, is it really that? After all, the National Se- 
curity Council advises the President, does it not ? 

Mr. Morris. That is right, Senator. ; 

Senator Dopp. If this proposal is considered a proper and neces- 
sary part of the planning and operation of our defense and security 

inst the Communist aggressive conspiracy in the world, it seems 
tome that we have a place in which we can do this already. 

If you establish a board such as you suggest, won’t it have con- 
current and perhaps superior jurisdiction with the National Security 
Council ? E 

Mr. Morris. Well, Congress has broad powers, and it could es- 
tablish precisely which would be the superior. 

Senator Dopp. I am not suggesting that Congress does not have 
the power. I am asking, inquiring about the wisdom and the pru- 
dence of taking such a step. 

Mr. Morris. My point, Senator, is nothing is being done about it, 
or not enough is being done about it, and something should be done 
and be done with a sense of urgency, and this is a field in which 
Congress should assert itself. That is my point. . 

Senator Dopp. You would make this Board subject to Congress in 
the first instance, and not to the Executive? 

Mr. Morris. No; I think it would be largely responsible to the 
Executive. 

Senator Dopp. Wouldn’t you run into the same trouble then that 
you have now; that it will just be a new Board to do what an already 
constituted board could do? 

Mr. Morris. Congress could retain quite a bit of its authority by 
supporting the work of this Board. 

enator Kratine. Of course, the National Security Council deals, 
as I understand it, with the planning and policy problems. This is 
really an operational matter, to take up the case of Mr. X, Y, Z, who is 
felt ready to defect, and determine if this is a meritorious case, and 
he should have some inducements. It would be a detail job which 
I suppose would be felt to be beyond the province of the National 
Security Council except as it might just lay down guidelines. 

Senator Dopp. Isn’t that all you can ever get? Unless I misunder- 
a the witness, your Board could only lay down policy and guide- 
ines. 

For example, with respect to the situation of a given defector in the 
Immigration and Naturalization Bureau, you wouldn’t give a board, 
such as you suggest, power to completely supersede that agency, would 
you? The best you could do would be to call on the agency to take 
certain steps in a specific case. 

Mr. Morris. Well, to that point, Senator, what goes on in the plan- 
ning agencies of Government—and to this extent I think certainly 
Senator Jackson’s recommendation is an excellent one—these things, 
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under the present arrangement, can’t even be known by Congregg 
Let a Senate committee try to find out what goes on in any of the 
planning staffs or any of the work that the CLA does among defectors, 
you find yourselves up against a stonewall. 

If this Board is created, through the workings of the Board yoy 
would have at least the operations under survey, and the functions 
would be so open that the facts would be available to the Congress 
Then you would be in a position where some wonderful things could 
be accomplished. Under the present arrangement, Congress cant 
even find out what is going on. 

Senator Dopp. Have any other countries that you know of taken 
the step which you suggest ? 

Mr. Morris. Well, Australia, I don’t know whether they haye 


created a board, but they certainly, de facto, in the case of Petroy. 


have produced a result by which we could well benefit, by publicly 
offering an inducement for someone to come over. 

Senator Kratrne. Well, the Soviet Union, we suspect, has adopted 
this plan, although they don’t have to go through the formality of 
having Congress pass on it. 

Senator Dopp. I didn’t mean that. I meant to ask whether any 
country has created a board to do this publicly. 

Mr. Morris. The Canadians also engaged in it in a limited way at 
the time of Gouzenko’s defection. They made certain inducements 
to him. 

One other thing I would like to point out in connection with this 

oint. 
f Mr. Sourwine. Before you go further, Mr. Morris, you had spoken 
specifically of the problem respecting witnesses before the committee, 
Do you have a legislative recommendation in connection with that 
as to what should be done, something other than this Board that 
would protect witnesses before this committee? 

Mr. Morris. Yes. The immunity statute, the one passed by the 
Congress, I think I would estimate it to be around 1953 or 1954, has 
been invalidated by the Supreme Court. I think that the Congress 
can do a great deal toward reestablishing the immunity bill and re. 
enacting immunity legislation. 

Mr. Sourwrne. I would call your attention to the fact that the 
congressional immunity statute in 1954 has not been to the Supreme 
Court. The only tests on that statute were cases brought by this 
committee: a decision in the court of appeals here in the District of 
Columbia which construed the act in such a way as to make it so 
cumbersome that it would not provide the committee with any infor- 
mation. There has been no Supreme Court decision. 

Are you recommending that this act be amended or reenacted? 

Mr. Morris. Reenacted, to get around the judicial invalidation that 
did take place. You were right. It was not at the Supreme Court 
level, it was the D.C. circuit court. 

Senator Dodd, one thing I would like to continue at greater length— 
I am a little embarrassed here because I am peek to address the 
pe ge of the American Revolution Convention this afternoon, 
and I didn’t realize this testimony would take as long as it has. 

Senator Dopp. I think we have been interrupting you too much. 

Mr. Morris. No, sir; in fact, I would like to come beak and develop 
some of these things. 

Senator Dopp. We are glad to have you. 
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Mr. Morris. May I just develop this one ee I was counsel to the 
Hungarians in New York at the time of the Mikoyan appearance there 
when we wined and dined Mikoyan very, very foolishly. 

Now, the Communists, in Pravda, at that time were presenting 
abroad, stories of Mikoyan’s triumphant tour of the United States in 
which he was acclaimed by the American people generally. I have 
geen issues of the paper which said the only people out of step were 
discredited rag tail anti-Communist refuge pickets. : 

Now, the way we treated those — at the time—for instance the 
night that Mikoyan was at the Council on Foreign Relations being 
wined and dined—the pickets were not allowed within a block. They 
were way down on 68th Street, almost down to Madison Avenue. 
They were confined to the sidewalk. ‘There was a police barricade, 
which was almost 5 feet high on the curb and in front of the sidewalk, 
and they had the general appearance, almost the identical appearance 
of a lot of caged people. 

Now, pictures were taken of this performance and it fitted precisely 
in with the picture of what the Communists were trying to pre- 
sent as the situation here. I mean, Mikoyan being wined and dined, 
being hailed by the American people with mothers and fathers of 
little children smiling on him; they got all those pictures, in contrast 
to the pictures of the pickets being confined behind the police 
barricades. 

We were told many people protested to the National City Bank, the 
fact that the National City Bank had been host to this man. Well, the 
bank wrote letters saying that they had been officially requested to 
wine and dine Mikoyan at the time. 

I mention this by way of presenting a picture in which a Soviet 
personality—in this case one of the top ones, the “Butcher of Buda- 
pest”—was being hailed at the very time we were suppressing the 
anti-Communist forces and making them appear invidious abroad. 

Senator Dopp. How could you legislate about this matter ? 

Mr. Morris. Pardon? 

Senator Dopp. How could we legislate about this, to correct. what 
you complain about ? 

Mr. Morris. Senator, that comes under the heading of the need for 
our engaging fully in the full legislative process. In other words, all 
these facts should be brought out—— 

Senator Dopp. That is not what I am asking. 

You were complaining about the way the Hungarian pickets were 
treated and the fact that the New York Bank entertained Mikoyan. 

My question is: Do you have any proposals by way of legislation 
that could possibly deal effectively with such a situation ? 

Mr. Morris. Well, Senator, that comes under the heading of legis- 
lative hearings. There should be a hearing conducted to determine 
why, officially, this was requested and why the suppression of the Hun- 
garians took place. It comes under the general jurisdiction that the 
subcommittee has to get at the underlying facts in order to see whether 
ornot it was a Communist influence that was exerted here. 

Dr, Fabian, the head of the Hungarians, said a story was planted on 
the New York City police that someone wanted to kill Mikoyan, and 
therefore the police went to the extreme to prevent it. That, Senator, 
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comes under the head of the need for legislative inquiry into the under. 
lying facts to find out what thefactsare. ‘ 

Senator Dopp. All right. We were trying to restrict ourselves at 
this session to legislative proposals. 

Go ahead. 

Mr. Morris. Well, Senator, may I come back at some other time to 
finish my testimony, and I say I do it with a sense of embarrassment 
because I have this other obligation. As you know, they run those 
things on a time schedule, Senator. 

Senator Dopp. We wouldn’t want to deny the Daughters the oppor. 
tunity to hear you. 

Do you have anything else? 

Mr. Sourwine. Do you specifically endorse each and all of these bills 
that are before us, Mr. Morris, or only some of them ? 

Mr. Morris. These particularly, Mr. Sourwine: S. 1304, which r- 
verses the Supreme Court decision in the Cole case; S. 1302, S, 1301, 
S. 3, S. 1299, S. 294, S. 1805, H.R. 2369, S. 1300, S. 527. I think that 
is all. Also one other, if I may, Senator. There is great need, I think, 
for the Senate to assert its authority in citing witnesses for contempt, 

Now, prior to the ascendency of Chief Justice Warren, head of the 
present Supreme Court, virtually every witness who was in contempt 
of Congress, and who was cited for contempt of Congress and whose 
case was sent down for trial, was found guilty and sent to jail. 

I think, since Chief Justice Warren has ascended the Supreme 
Court, not one witness, literally, who was found contemptuous by 
the Senate and whose case was sent for prosecution to the Depart- 
ment of Justice, not one of those—I strained and looked through the 
record, and I think every single witness who was found by Congress 
to be in contempt of Congress and whose case was sent to the Depart- 
ment of Justice for prosecution, the courts have set free every single 
one of them, including a couple of very notorious ones. 

I think it is very important that the Senate, at the very outset, 
should reassert its authority. You have authority to bring a witness 
before the bar of the Senate, and I think it is due time for the Senate 
to show that it has that authority, because now these Communist wit- 
nesses no longer have any respect for our committees. 

I found that the last time I served here. They felt they could get 
away with anything, and I think a few dramatic episodes in which 
these people would be brought before the bar of the Senate would do 
something for the prestige of the Senate of the United States. 

Senator Keatrne. Of course, I made a proposal, it is not here before 
us, that when a witness appears and refuses to answer, he may be 
taken that day or the next day, directly to a court in the District, there 
to have the court pass on the propriety of the question, whether the 
procedures were correct, and then say, “Congress, you were wrong, 
you have been so-and-so wrong,” or to say to the witness, “You an- 
swer,” and if the court says, “Witness, you answer,” then if he failed 
to answer he would be in contempt of court. 

It seems to me a more satisfactory arrangement than to have us 
through the long process of citing a witness for contempt, having the 
matter go to the U.S. attorney, and the U.S. attorney present it toa 
grand jury, the grand jury indict, and then the person indicted waits 
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months for trial, maybe, in a busy area, a year or more after the offense 
was committeed, and at atime when even if he is forced to answer, the 
inquiry may be over. 
he main thing that Congress wants, or should want in each case is 
the answer of the witness, and it seems to me we could devise a better 
procedure. I got that bill twice through the House, and never was 
ible to get action in the Senate, and now I am just hopeful if I can 
rsuade the Senate to do something on it, 1 am not going to encounter 
obstacles in the House. 

Mr. Morris. It sounds very meritorious, Senator. 

Senators, I wish you would give me leave to come back some other 
time and, as I say, with the sense of apology, ask if I may be excused 
to go down to my other engagement. 

gon ator Dopp. Yes. I was rather interested in your statement 
about the several or many witnesses who have been cited for contempt 
of congressional committees. Were you speaking of only those wit- 
nesses whose appearances involved security ¢ 

Mr. Morris. That is right. You bring a good point out there, Sen- 
ator. I referred to witness whose testimony had to do with the in- 
ternal security, the proceedings of the Internal Security Subcommit- 
tee or the subject matter of an Internal Security Subcommittee 
hearing. 

Senator Dopp. I just wanted to make that clear. 

Mr. Morris. Yes; I am glad you did, Senator. Thank you very 
much. 

Senator Dopp. Well, Judge Morris, we thank you for your appear- 
ance, and we will be glad to have you back. 

Mr. Sourwine. I want to tell Judge Morris that with our present 
list of witnesses, he can be fitted in. 

Mr. Morris. May I work it out with Mr. Sourwine at some other 
time? 

Senator Dopp. Yes. 

Mr. Morris. Thank you very much, Senator Dodd and Senator 
Keating. 

Mr. Sourwrne. I have one submission for the record, Mr. Chair- 
man. It is a resolution of the Daughters of the American Colonists 
which deals specifically with legislation that is now before us, it is 
Resolution No. 8. 

Senator Dopp. Without objection, it will be inserted in the record 
at this point. 

(The document referred to reads as follows :) 


JURISDICTION OF SUPREME CoURT 


Whereas, in article III, section 2, of the Constitution, Congress is authorized 
to regulate the jurisdiction of the Supreme Court; and 

Whereas the house of delegates of the American Bar Association, at their 
reent meeting in Chicago, passed resolutions, recommending that Congress 
pass legislation to correct recent decisions of the Supreme Court which under- 
mined the security of the United States, specifically in the area of the Smith 
Act, passports, Government security regulations, deportation of Communists; 

Resolved, That the 38th General Assembly of the National Society, Daughters 
of the American Colonists, commend the American Bar Association for their 
action and urge the full support and cooperation of the members of this organi- 
zation, to the end that remedial legislation may be enacted. 
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Mr. Sourwine. Thank you, sir. 
I have nothing else to offer. 


Senator Dopp. The committee will stand in recess this afternoon 
and will convene again at 10 tomorrow serena 9 hear the ra 


general of New Hampshire; and Mr. Frank O 
at 10 a.m., Tuesday, April 21, 1959.) 


r of Baltimore, M 
(Whereupon, at 2:40 p.m., the subcommittee recessed, 


to reconvene 


| 





shit 
on® 
anc 


Ta 
zen 
It: 
case 
to : 
shir 


whi 


clai 
mu 





noon 
orne’ i 
Ma. | 
1venhe 





ANTISUBVERSION LEGISLATION 


TUESDAY, APRIL 21, 1959 
U.S. SEenaTE, 


SUBCOMMITTEE TO INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Securiry Act 
AND OTHER INTERNAL Security Laws, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 a.m., in room 
9998, New Senate Office Building, Senator Thomas J. Dodd presiding. 

Present : Senators Dodd and Keating: 

Also present: J. G. Sourwine, chief counsel; and Benjamin Mandel, 
director of research. 

Senator Dopp. The committee will be in session. 

This morning we are privileged to hear from Mr. Louis C. Wyman, 
attorney general of the State of New Hampshire. 

Mr. Wyman, our practice here is to swear all witnesses. Please raise 
your right hand. Do you solemnly swear to tell the truth, the whole 
truth and nothing but the truth, in the testimony before this com- 
mittee ? 

Mr. Wyman. I do. 





TESTIMONY OF LOUIS C. WYMAN, ATTORNEY GENERAL, NEW 
HAMPSHIRE 


Senator Dopp. Proceed, Mr. Wyman. 

Mr. Wyman. Mr. Chairman, my name is Louis C. Wyman, from 
New Hampshire. I have served as attorney general of New Hamp- 
shire since January, 1953. I am currently chairman of the Committee 
on Internal Security of the National Association of Attorneys General 
and served as president of that association in 1957. I am a member of 
the American Bar Association’s Special Committee on Communist 
Tactics, Strategy and Objectives, and a former member of the Citi- 
zens Advisory Coinmnittes to the Commission on Government Security. 
It was my privilege to argue for more than half of the States in the 
case of Pennsylvania v. Steve Nelson, before the Supreme Court, and 
to argue before the High Court in the case of Sweezy v. New Hamp- 
shire. Uncertainties in the law presented by phraseology in these two 
decisions, together with certain other decisions to which reference will 
be made a little later on this morning, may be resolved by legislation 
which is presently before you. 

I would like to stress at the outset that, in spite of exaggerated 
claims from persons who are either notoriously sympathetic to com- 
munism generally, or persuaded that the problem of Communist in- 
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filtration in the United States is of negligible extent and consequent 
negligible concern, or are motivated by constituencies which demand 
an extreme individual position in the process of seeking a reasonable 
balance between security and private rights, all that is before this 
committee is legislation proposed to fill gaps in our existing State and 
national security laws exposed by a number of recent Supreme Court 
decisions. 

I want to make it very clear to the committee, Mr. Chairman, that 
while I disagree quite vigorously with a considerable number of deej- 
sions of the U.S. Supreme Court in the security field, my disagreement 
and criticism is confined to decisions and is not addressed either to the 
institution of the Supreme Court or to the personal integrity or good 
faith of any justice of that Court. It seems to me that it is a lawyer's 
duty to seek appropriate remedial legislation whenever he sincere] 
believes that decisions from any court are detrimental to the best 
interests of national and State security, and particularly when the 
decisions rest upon interpretations of congressional intention and may 
be met by careful legislation on the part of Congress. 

The cumulative effect of decisions in many fields, and particularly in 
the security field, has been to create an imbalance in the relations 
between the States and the Federal Government. Ina common security 
program, State and Federal authorities should be free to operate in 
partnership toward the common objective of keeping up with subver- 
sion. As things presently stand, this partnership has been greatly 
weakened by judicial interpretation. 

The piaswlan are undesirable. They should be plugged. Congress 
may plug them by simple pronouncements of congressional intention, 
Nowhere in the process is there rational foundation to the contention 
that the legislation proposed would stultify or suppress reasonable 
private freedoms nor enjoin conformity upon the citizens of this 
Nation. 

Freedom of speech in the United States is not absolute. It is not 
permissible to cry “Fire” in a crowded theater if there is no fire. Like- 
wise, it is not permissible to intentionally advocate overthrow of our 
Government by force and violence or other unlawful means if such 
advocacy presently incites to the commission of an overt act. This 
latter requirement was imposed by the Supreme Court decision in Yates 
v. United States (354 U.S. 298)—I mention the citation merely because, 
as you know, there are two Yates cases—which in effect. modified the 
Smith Act by saying that, as thus interpreted, the Smith Act did not 
prohibit intentional advocacy or teaching of violent overthrow, pro- 
vided it did not presently incite to the commission of an overt act in 
furtherance of such overthrow. 

This play on words eviscerated the plain congressional intention 
when the Smith Act was adopted in 1941 to prohibit such teachings. 
By the formula pronounced in Yates v. United States, it now seems 
necessary for government to have to wait until a putsch is very close to 
reality before it may prosecute. I sincerely believe that Congress 
should legislate by amending the Smith Act to prohibit such intentional 
advocacy of subversion, expressly eliminating the necessity that the 
State must prove that the advocacy or teaching incited to the present 
commission of an overt act. 

If it be said that such legislation stultifies freedom of speech, it 
must, as a corollary, be urged that freedom of speech in a constitu- 
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tional republic includes the right to intentionally advocate its over- 
throw by unlawful means. This is an extreme position even for the 
vil libertarians, inasmuch as freedom of speech, in any rational legal 
system, never has been considered to include license to intentionally 
gek to destroy freedom itself. Sedition and subversion is neither 
candy-making nor lobbying. 

Senator Dopp. Senator Wiley, will you come up here? 

Senator Wixry. I appreciate that invitation, but I have another 
committee meeting and I have to attend that. 

Senator Dopp. Proceed, Mr. Wyman. at its 

Mr. Wyman. It is an activity which often originates within the 
breast of a citizen and which must be subject to reasonable regulation 
in the public interest. ‘Those who argue that speech is not action in 
this field, confuse the forest for the trees. Subversion of free govern- 
ment is always preceded by much speech, which, when extended to 
intentional advocacy of sedition, must lose its privileged character or 
se judicial invitation to termites in our constitutional foundation. 

Within the academic community there are those who believe 
strongly that, on the campuses of America, legislation such as pro- 
posed herein would stultify that broad realm of intellectual debate 
which is often publicly referred to as “academic freedom.” I do not 
believe this can be so nor do I believe that, properly, academic freedom 
should include license to intentionally urge subversion. Surely we 
cannot have one type of freedom of speech within the intellectual 
community and another for the average citizen in public life. The 
same formula must apply throughout the Nation. Frankly—and I 
think perhaps colloquially—I doubt very much whether legislation of 
the character proposed here, if law, would so scare the daylights out 
of those who wish to objectively discuss controversial political phi- 
losophies as to stifle legitimate intellectual curiosity or be a real deter- 
rent because of the possibility that some day they _— be required 
to explain statements ambiguous on the question of advocacy of sub- 
version. If such be the case, the moral fiber of the academic com- 
munity is certainly more timorous than it used to be in the earlier 
days of the formation of this Union. 

uch of the language in recent decisions of the High Court sug- 

gests that membership in the Communist Party or in organizations 
Communist-controlled or infiltrated, may be a matter of mere political 
association, privileged from inquiry under the first amendment as 
distinct from the always available plea of the fifth amendment. This 
is amazing doctrine, for communism in the United States can be, by 
definition, no different than communism in Iraq or Czechoslovakia 
or Lithuania or the Soviet Union. International communism, far 
from being “a political ideology” is, according to our law, a criminal 
conspiracy which has for one of its purposes the ultimate overthrow 
and destruction of the United States of America by force and violence 
if force and violence be ultimately required to accomplish this objec- 
tive. On this there can be no dispute whatever. Those who urge that 
communism for them includes no element of force and violence, if 
sincere, are not Communists. Those who say that membership in 
the Communist Party is insignificant in numbers, and that we should 
permit outright Communist advocacy of genuine communism in the 
United States, would fashion for our youth, who, in adolescence, are 
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peculiarly susceptible to radical doctrine, not a crucible within which 
to forge ideas of freedom but a mould in which to germinate the seeds 
of Marxism-Leninism and to engender hatred, contempt or scorn for 
those principles which still find America a beacon light of freedom jp 
an oppressed world. 

Another illustration of room for needed congressional legislation 
which in no respect is either contemptuous or critical of the Supreme 
Court is found in the decision in Pennsylvania v. Steve Nelson (350 
U.S. 497). Perhaps oversimplified, in this case the Court held as you 
know, that Congress—as evidenced by the language of the Smith Act 
and subsequent legislation dealing with subversive activities (the 
Internal Security Act of 1950, and the Communist Control Act of 
1954)—intended to supersede the enforcibility of all State statutes 
prohibiting sedition against the United States within any State, 
Most respectfully, I do not believe that this is a sound interpretation 
of congressional intent, but the pronouncement of the Supreme Court 
of the United States is the law of the land in this case, until and unless 
Congress acts otherwise. . 

I have always believed that, when the Constitution was adopted, the 
Founding Fathers were quite zealous to restrict the Federal Govern- 
ment only to the powers expressly or impliedly granted in that docu- 
ment, reserving to the States and to the people by the 10th amend- 
ment all other rights and powers. It seems to me that no intelligent 
State representative drafting a compact of agreement between the 
States would ever have surrendered to the Federal Government the 

ower to take from the States the right to pass laws protecting the 
States against subversion. To say that sedition against the United 
States is not a reserved concern of a State is to unreasonably dilute the 
10th amendment, as well as, in practical effect, to reduce the status of 
statehood to that of provincialism. The Federal Government itself 
is charged with the responsibility for protecting the States against 
invasion from without, and it is inconceivable that the Federal Gov- 
ernment might be destroyed without also destroying the safety, secur- 
ity, and sovereignty of the individual States. Thus, in fact and law, 
the decision in Pennsylvania v. Steve Nelson is perhaps the greatest 
invasion of the reserved powers of the States since the Constitution 
was adopted. 

It is now the deep responsibility of the Congress, through its Sen- 
ators and Representatives—who while Senators and Representatives 
of the United States are also Senators and Representatives of their 
separate sovereign States—to amend the Smith Act by providing 
simply that Congress intended no such thing and that the State sedi- 
tion statutes may be concurrently enforcible. 

Alarmists and those who seek to destroy the powers of this country 
to keep abreast of Communist subversion in the United States, urge 
that there would be conflict with the Federal authorities and that sach 
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legislation might invite the return to abuses of an earlier era when | 


some methods were felt to unfairly impinge upon private rights. 
This isnot so. In the first place, I am sure the Department of Justice 
continues to favor concurrent enforcibility of State sedition laws. 
I say this at this time because, as you know, the Department filed 4 
brief and argued in favor of concurrent enforcibility before the High 
Court in the Steve Nelson case. It told the High Court there was no 
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conflict and minimized any risk of conflict between the States and the 
Federal Government. 

But it is true for other reasons—perhaps more important. Not the 
jeast of these is the fact that there is a body of law in this country 
that suggests that, where a State or the Congress has no power to 
legislate, it lacks the power to investigate. If this be given extended 
application to investigations of subversion, there is a real possibility 
that, since the States, by the Steve Nelson decision, may not legislate 
to proscribe sedition against the United States within their borders, 
they may not even investigate to see whether such sedition exists. 
This invites consequences of real concern to those who understand that 
there are, within our citizenry, some who seek to destroy us from with- 
in. This is because, in the field of investigation of sedition and sub- 
version, there is demonstrable need for the subpena power and author- 
ity to take testimony under oath, which arises from the fundamental 
disinclination of individuals to voluntarily inform upon others as 
well as from the lack of accuracy if testimony is not given under oath 
and hence is not subject. to the penalties of perjury. 

As an individual, I would much prefer, if someone is going to talk 
about me, that they talk about me under oath than at the rumor stage. 

The great Federal Bureau of Investigation does not have the sub- 
pena power. This is something many people in this country do not 
recognize. In the Congress of the United States there are but two 
committees charged with investigation of subversion—the Internal 
Security Subcommittee in the Senate and the Committee on Un- 
American Activities in the House. If you remember the Fury case 
in Boston, Judge Bailey Aldrich held that the late Senator McCarthy 
could not inquire in this field as a function of the Government Oper- 
ations Committee. In this situation, can it be said reasonably that, 
in a nation of 170 million people, two committees composed of busy 
Congressmen and Senators are sufficient to keep abreast of subversion 
in 50 States. Obviously not. This is of particular importance in 
view of the recent entry into the United States of the former Terri- 
tory of Hawaii, in which Harry Bridges continues to be substantially 
influential. 

Within the States, as a matter of right, there should be the author- 
ity and power to investigate to determine the nature and exent of sub- 
version, including, particularly, Communist activity. That the States 
can and will cooperate with the Federal Government in this field 
is manifest. from the experience we have had in the little State of New 
Hampshire, wherein transcripts of sworn testimony taken by a State 
legislative committee have been furnished to Federal authorities with- 
out fanfare and for the purpose of aiding in a common effort to keep 
up with present and former Communist activity. 

What I am urging here today is that, as far as Congress is con- 
cerned, the fundamental right of the States, as well as of the Federal 
Government, to information of this sort, be preserved and assured 
by intelligent congressional pronouncements plugging loopholes ex- 
posed by Supreme Court decisions. 

By American law there should be no right of privacy against rele- 
vant, reasonable, inquiry into subversion. No such right is guaran- 
teed by the Constitution. The contrary must be law in a free con- 
stitutional republic, if it wants to remain free—subject always to the 
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right of individual citizens not to be required to incriminate them. 
selves out of their own mouths. There they can take the fifth, but 
they cannot take the first if the resolution under which a committee 
is acting is constitutional, if a statute under which it is acting is con. 
stitutional. If the question the committee is asking is relevant to 
constitutional statute, then the witness must answer or take his fifth 
one or the other. 

And on the fifth there is a real need for a clarification of the ex. 
tent to which the fifth amendment is waived by refusals to answer, 
When a witness takes the fifth amendment to such a question ag “Js 
it snowing outside?” or, “Is so and so your son?” in the public mind 
it associates a valuable constitutional privilege with an aura of ridi. 
cule. In truth, the privilege against self-incrimination should be 
available to a witness only when a truthful answer might furnish q 
link in a chain of evidence which can rationally be said to lead to 
his prosecution or the risk of his prosecution for a crime not outlawed 
by the criminal statute of limitations. When such principle is enunci- 
ated in clear and workable language by judicial opinion, it will mark 
a great step forward in American jurisprudence. 

I respectfully call your attention to the fact that the National As- 
sociation of Attorneys General has resolved in support of this legisla- 
tion at its 52d annual conference in Chicago last June and author. 
ized that the resolutions of endorsement be sent to this and other 
committees of the Congress. Also, these recommendations were in- 
cluded in the recommendations of the American Bar Association’ 
special committee on Communist tactics, strategy, and objectives 
which were overwhelmingly adopted by the house of delegates of the 
American Bar Association in Chicago in February of this year. 

For the foregoing reasons, and many others which may appear in 
response to questioning, I sincerely recommend the enactment by Con- 
gress of S, 294, S. 527, and S. 1305. 

Senator Dopp. Thank you very much, Mr. Wyman. That is a 
very lucid and clear presentation of your views with respect to the 
several problems and several bills which have been introduced to help 
solve and reduce these problems. 

Senator Keating, do you have any questions you would like to 
ask ? 

Senator Krattnc. Well, I join with you in thanking General Wy- 
man for appearing here and for his very helpful testimony. 

Isn’t it your feeling, General, as a lawyer, that it is preferable to 
enact legislation pinpointed to specific decisions and specific situa- 
tions, rather than the kind framed in general language such as em- 
bodied in S. 3, if you are familiar with that ? 

Mr. Wyman. I am quite familiar with that, Senator. The answer 
to your question is “Yes,” for a number of reasons. I have, last year, 
testified, I believe before the House Judiciary Committee, in opposi- 
tion to omnibus legislation in this field and, in the year previously, 
before other subcommittees on similar subjects. I feel that S. 3 raises 
a number of collateral questions, principally in the law, which may 
be resolved by rephrasing it in part, but which should not be allowed 
to confuse, in debate on the Senate floor, the specific and narrower 
subjects which are included in the bills which I have mentioned. 

Senator Kratrne. In other words, S. 3 probably would cure the 
situation which is sought by S. 294 relating to the Nelson case? I 
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think, parenthetically, there is a little bit of a question about that, but 
Jet’s assume that it does. The difficulty I find with S. 3 is that it goes 
far beyond that, and we are unable really to envision what the possible 
ramifications of S. 3 might be. We cannot think of every situation 
that might be covered by that 

Mr. WrMAN. That is right. Now what they have done here with 
§. 3, of course, is to add the substance of S. 294 as a second section. 

Senator Keatine. That is what happened in the House last time. 
[ think that is the way it went through the House. That is not 
necessary 

Mr. Wyman. That is right, sir. I wrote Congressman Howard 
Smith in 1957 at some length on the subject of what was then H. R. 3, 
and the nub of what I tried to say was if you make it prospective, if 
you say no future act or no act of Congress which has an effective date 
subsequent to the effective date of this bill, then you get into a very 
clear, much clearer, field. But if you attempt to impose upon the 
judiciary a rule of construction applicable to legislation previously 
enacted, I think you raise a very real danger that the whole bill may 
be declared unconstitutional. 

Senator Katine. I think so, too. I offered an amendment in the 
House to make it prospective only, and I think that that might have 
eliminated much of the objection to the legislation. However, that 
amendment did not carry. To have it retroactive in its effect raises 
avery serious question, it seems to me. 

Tell me, do you have an antisedition statute in New Hampshire 
somewhat similar to Pennsylvania? 

Mr. Wyman. No; the Pennsylvania statute was very simple. It was 
rather old, and in some respects, if you look at it in its entirety, it raises 
some other constitutional questions than those that were presented in 
the Steve Nelson case. 

We have in New Hampshire a very carefully drawn statute pat- 
terned on the Maryland law, the so-called Ober Act, whose author I 
think is going to testify before you, in which varying formula of sub- 
versive organizations, subversive persons, and so forth is carefully 
defined. 

Senator Keatrine. But you have the feeling that the decision in the 
Nelson case would make ineffectual your prosecutions in New Hamp- 
shire ? 

Mr. Wyman. There is no question about it. The Nelson decision 
suspends the enforceability of any State sedition statute, insofar as it 
makes it a crime within the State to advocate the overthrow of 
the United States by force and violence. Now that has always 
bothered me terribly as a practical matter, not just that it invalidates 
State laws, that is done all the time and in many instances in which 
Congress is dealing with a power expressly granted to it under the 
Constitution—it is entirely proper that if Congress wants to take the 
States out of the field it should be able to do so, and it can do so—but 
when you get into the field of communism, or overthrow of the Nation 
by force and violence, it is possible that the States, if Congress did 
not see fit to enforce its law, would have to sit by and let conspiracy 
or teaching or advocacy of overthrow of the United States by force 


and violence go on within a State and they could not do anything 
about, it. 
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Could it be, for example, in New Hampshire—we do not have the 
problem very much in New Hampshire, and I do not want to have an 
attention attracted to my State as being a nest of Communists be. 
cause it is not, but suppose we did—suppose New York, to get away 
from New Hampshire 

Senator Kratine. Let’s not pick on New York. 

Mr. Wyman. All right, sir. 

Senator Kreatine. Let’s take Vermont. They tell me there is no one 
here from Vermont. Someone told me that there were the largest 
percentage of Communists in Vermont of any State in the Union, 
Of course Vermont is not a heavily populated State, but do you know 
about that ? 

Mr. Wyman. I would not have any knowledge about that. 

Senator Keatine. Of course, I suppose one would count prett 
strongly in a State the size of Vermont. Let’s pick out the State of X 
or state of suspension, or something other than—— 

Mr. Wyman. Let’s take a State without identifying it, sir. Sup- 
pose in a State which had a sedition statute there were a group of 
people actually, and you wire-recorded it, or you taped it, and you 
knew they were conspiring the overthrow of the Government of the 
United States, and for one reason or another you notified the Federal 
authorities, and the Federal authorities just did nothing? Now 
to me, as chief legal officer of a State, I think the States amount toa 
little bit more today in the history of this country than the tendency 
recently to consign to them by the judiciary. I think that States 
have certain rights which are guaranteed them under the tenth amend- 
ment—that properly cannot be taken from them except by Constitu- 
tional Amendment. Now I am not talking about segregation or any- 
thing like that, I am talking about survival, and I say simply that 
when you realize that this Pennsylvania vy. Steve Nelson decision 
simply amounted to the Court saving the State statutes are unen- 
forceable because Congress intended it—— 

Senator Dopp. May I ask a question at this point? I understand 
your argument, but assuming that the Federal Government refused to 
prosecute, or refused to investigate even, you would not be without 
recourse, you could always ask the local district attorney to prosecute, 
you can complain to the U.S. district court, and there is usually a 
grand jury sitting and you can complain as a citizen to the grand 
jury. As a practical matter, do you think your point is very 
important ? 

Mr. Wyman. As a practical matter, yes, because you are largely 
helpless to get the facts alone; asa principle, yes, also— 

Senator Dopp. That leads me to a second question. Are you able to 
demonstrate, by way of any assumed or real example of a set of facts, 
the proposition that the States need, as a matter of urgent protection, 
power to prosecute for sedition against the United States? 

Mr. Wyman. Yes, Mr. Chairman. In the first place, I got a little 
sidetracked a minute ago in this State to State identification business. 
What I was trying to say was that I do not see how you can conspire 
or advocate the overthrow of the United States without per se includ- 
ing every State. Now you asked me if a concrete example could be 
given. I say yes; first, that any Communist activity aimed at the 
United States is aimed at and includes the State. Communist ac- 
tivity is designed and directed at the overthrow and alteration of the 
capitalist system. 
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Senator Dopp. Let me ask you a question there. Isn’t that Com- 
munist activity directed at one State directed, as well at all the States? 

Mr. Wyman. It might be that Communist activity as such is di- 
rected at all the States, but it occurs or takes place within the State 
in which the actors are acting. 

Senator Dopp. Now, as a practical matter, the Communists are not 
interested in overthrowing the State of New Hampshire, they are 
interested in overthrowing the United States, aren’t they ? 

Mr. Wyman. That is correct. They are also interested in overthrow- 
ing the form of government, which is a constitutional form of repub- 
lic, and the government in New Hampshire as well. 

nator Dopp. Yes, but let’s keep it practical. I mean, isn’t it a 
fact that it is not practical for the Communists to, piecemeal—State 
by State—attempt to overthrow the government of the individual 
States? You know what the result would be: If rioting and fighting 
started in New Hampshire, the rest of the United States would be 
immediately alarmed. My point is, there is no real danger, is there, 
inthe principle laid down by the Supreme Court ? 

Mr. Wyman. I believe there is considerable danger, and I would 
like to explain, if I could, just a little and perhaps I can tell you 
that is—— 

Senator Dopp. I think it is an interesting legal question, and I 
understand the feeling of people on both sides, but my point is, as 
I tried to bring out in this first question, can you demonstrate by an 
assumed or real set of facts why the States need, as a matter for the 
urgent protection, the power to prosecute within a State boundary 
for sedition against the United States? 

Mr. Wyman. To answer your question (a) if the power to legislate 
in the field concerning sedition against the United States is sus- 

nded, it is very possible that the States may not even be able to 
investigate. If the States cannot investigate, they cannot take sworn 
testimony, whether in executive or public session. I happen to prefer 
executive session because I think it impinges less on individuals, but 
that is neither here nor there. Transcripts of sworn testimony given 
to appropriate Federal authorities is a cooperative effort in the com- 
mon cause and the question is keeping up with those people who may 
be working together to undermine the security of the Nation from 
within. 

You have talked, Mr. Chairman, in terms of prosecute. I prefer to 
talk in terms of investigate, realizing that the power to prosecute 
may well be a necessary first step before you can investigate. 

nator Dopp. Well now, let me ask you a question again: What 
kind of investigation are you thinking of ? 

Mr. Wyman. A factfinding investigation to determine who is pres- 
ently, or ever was in the past, either a member of the Communist 
Party or active, knowingly, on behalf of Communists or Communist- 
infiltrated groups. 

Senator Dopp. With respect to sedition against the United States? 

Mr. Wyman. Sedition against the United States and the State be- 
cause I am unable to distinguish between the two in the sense of over- 
throw of the capitalist system of which they are both a part. 

Senator Dopp. Well now, isn’t it a fact that the State would have 
the power to inquire, for example, with respect to any State agency ? 
Ido not think the Supreme Court decision prohibits any State from 














38 PROPOSED ANTISUBVERSION LEGISLATION 


inquiring as to whether or not there is Communist activity, say, jp 
the public school system, do you ? 

Mr. Wyman. Yes, sir. I think it squarely was so held, although 
by a divided Court, in Sweezy v. New Hampshire, when I tried to 
find out what a fellow advocated in a State institution in a lectuy 
and was told “Well, the actual holding was,” as you know, “that ther 
is no indication on the record the legislature wanted the information 
which was sought.” And then the legislature met and by an over. 
whelming vote said “We did want it, we continue to want it,” and now 
the gentleman is outside of the State of New Hampshire and does not 
seem to want to come in. 

Senator Dopp. Yes, but the grounds are something different from 
what we have been suggesting. 

Mr. Wyman. No, because the Sweezy decision on June 17, 1957, 
followed Pennsylvania v. Nelson, which was decided on April 2, 1956, 
and was referred to repeatedly in that decision. Mr. Justice Frank. 
furter and Justice Harlan concurred on the separate ground that 
academic freedom would be unnecessarily curtailed on such a minus. 
cule interest of the State as was contended was shown on that record, 
but that was two out of eight. 

Senator Dopp. What has been the basis for the application of the 
doctrine in the Nelson case and other cases in other fields? 

Mr. Wyman. If you can create the finding of supersession by in- 
plication, which was the doctrine, the rationale, on which the Nelson 
case proceeded, in the field of sedition and security, then I would pre 
sume it would be ever so much easier to do it in other fields. Hines, 
Davidowitz did it, and I believe properly so, in the field of alien 
registration. Occasionally in the field of interstate commerce and 
other fields they find supersession by implication. It is the creation 
some years afterward of a doctrine or rule of law of supersession by 
implication that has been felt by many people to create an undesirable 
vacuum in the interim and which is a part of the reason why a pros- 
pective H.R. 3 or S. 3 might not be a bad idea. Because, if the Fed- 
eral Government is going to take the States out of a field, Mr. Chair- 
man, maybe the States ought to have an opportunity to come in and 
be heard before the legislation goes through, so their people cannot sit 
on the side, and say, “That is all right, we will pass this, yet this may 
eventually be held to suspend State statutes.” 

Senator Dopp. Isn’t the basic philosophy behind this doctrine like 
this: That this field is one in which the problems are national in 
scope and should be dealt with by the Federal Government? 

Mr. Wyman. There were three rationale, or three separate, reasons 
assigned in the Steve Nelson decision: One was paramount. interest 
in the Federal Government; one was occupation of the field; and one 
was danger of conflict. Those were the three. That the Federal 
Government may have a paramount interest in its own survival no one 
can seriously question, but that paramount interest is perhaps best 
manifested by a cooperative program with the States, checking by 
the judiciary abuses in method, if they should occur, in respective 
individual cases. The States have a vital interest, too—in their own 
survival. As far as occupation of the field is concerned, I think it 
is safe to observe here that, if anyone had told the State legislature, 
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or had told the Congress, during the 15 years between 1941 and 1956, 
that the Smith Act had superseded all State sedition laws 
while the State legislatures were busy enacting State sedition 
Jaws, and busy having investigations, I would suppose everyone would 
have been surprised. As far as conflict is concerned, the Department 
of Justice told the Supreme Court, at the Supreme Court’s invitation 
in the Steve Nelson argument, there was not any conflict, and 
they did not think there was any genuine risk of conflict in the future, 
and they would like—the States would like—to have their own laws 
in this field so they could work cooperatively together. ' 

And that brings me, if I might say it, Mr. Chairman—I would like 
to comment just very briefly on this New York Times article on 
Sunday. 

Senator Dopp. Can I ask one other question? Does the recent de- 
cision by the Supreme Court, permitting prosecutions in both State 
and Federal courts, affect your thinking on this subject in any respect ? 

Mr. Wyman. Well, not on this subject, except that Mr. Justice 
Frankfurter, in the Steve Nelson decision, indicated that he had con- 
siderable reservations about the difficulties of dual punishment, and 
that there might be additional constitutional problems raised by dual 
punishment for the same act. Apparently the latest decision on dual 

unishment is that the more or less classical viewpoint, stemming 
back from the Murdock case and others, has been accepted by the 

resent Court, and there may be crimes which can be dually punished 
both by the States and by the Federal Government. But here again, 
is a question of basic power, the decision is unquestionably sound. 
However, as a question of application of the right to prosecute dually, 
you see what the Attorney General of the United States immediately 
did, he advised the district attorneys that they should not go 
ahead in dual prosecutions without consulting with him first. 
That is very similar to what I say to you, Mr. Chairman, on 
this question of State investigations or prosecutions. Weare not going 
to run hog wild, we are not going out and have a race with Federal 
authorities to seek and prosecute first. This is serious business, and 
we seek to work cooperatively, but we believe that, as representatives 
of States, we have that right, and we recognize that the answer to the 
problem is not by limiting the appellate jurisdiction of any court, 
but rather by persuading it to come back just a little to the middle of 
the road as a matter of understanding, that perhaps the abuses that 
once caused people to become a little sour in this field aren’t neces- 
sarily going to be the pattern of State action, and if they are, they 
ean be checked in individual cases by the judiciary. That is why we 
believe, and I believe, it is very important. And that is why, if I 
may, this ACLU, American Civil Liberties Union, discussion of the 
American Bar Association Committee’s report 

Senator Kratine. Before you get into that—and I would like to 
hear your comment on that—it is not uncommon in the law to have an 
act constitute both a Federal and State crime. If you hold up a fed- 
erally insured bank, you are guilty of both a State and Federal crime, 

believe. 

Mr. Wyman. We have had that in New Hampshire. 

Senator Kreatine. It does not mean that you are prosecuted neces- 
sarily, or would be prosecuted, except in the most unusual set of cir- 
cumstances, by both authorities ? 
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Mr. Wrman. That is correct. For an illustration, some young. 
sters—not youngsters, not minors, but young people relatively speak. 
ing—robbed a national bank over in Durham a couple of years a 
in New Hampshire. They were prosecuted by the Federal authorities, 
Actually, it did not need to go to trial because they pleaded. The 
received a sentence. I do not remember just what it was, but I think 
it was 7 to 10 in the Federal penitentiary. I had the question: Should 
they be prosecuted under State law which prescribed a very serious 
penalty for robbing a bank, armed robbery. We decided that we 
would not prosecute, that justice had been done. Now, had they been 
tried and had they been acquitted by a Federal district jury, then we 
would have had the question in reverse that the U.S. attorneys might 
have, had they been tried and acquitted first in a State court, namely, 
what were the factors in the course of that trial which caused an ae- 
quittal, and is it probable that justice has been served by letting the 
matter rest there, or should they be prosecuted because there is eyj- 
dence available in the State court that was not available in the Federal 
proceeding. 

Such cases call for the exercise of the greatest caution and disere- 
tion, but the principle that there are laws by the States, which are 
the States’ right in the exercise of their police powers, and laws by 
the Federal Government, which are the Federal Government’s right 
in the exercise of delegated express powers, and that they may occa- 
sionally overlap, is absolutely sound in our Federal system. 

Senator Dopp. This has always intrigued me. I do not want to 
press it, but—how shall I put this—you seem to be contented with 
the proposition that we should vest, as a matter of discretion in a 
person, the power to bring another before the bar of justice for essen- 
tially the same crime. We always say that this is a country of laws 
and not of men, and yet, in this instance, there seem to be many 
people who are willing to change that proposition and say, “Let men 
decide.” How do you square this with the view that this is a country 
of law and not men ? 

Mr. Wyman. Well, I do not believe that that changes the principle 
in American jurisprudence, that this is a system which is predicated 
on a government of laws and not of men. 

Senator Dopp. Let me inquire: You say in this case, to take the 
case of the bank robbery in New Hampshire, both a Federal and State 
offense, the individual is prosecuted in a Federal court fully and the 
facts are just the same, they are not changed in one respect. You 
say that it is all right for the State to prosecute the same person for 
the same offense, and say that whether or not it shall be done will 
be determined by the individual prosecutor. 

Mr. Wyman. I say, first, that the plea of double jeopardy would 
not apply, because the prosecution is instituted by separate govern- 
ment for violation of a separate law; that the act involved may be 
exactly the same is just one of those situations in which there is 
perhaps no better answer as long as we do have the principle of 
dual sovereignty. I do not think that the State prosecuting officer's 
determination of whether the facts should again be presented to a 
jury makes it a government of men and not of law. 

Senator Dopp. Supposing you had a man who had a grudge against 
that defender—this has happened in the history of the law—and he 
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just decided he wants to give him a double dose. There is not any- 
thing to prevent him from doing it, but if he is a good man he won't 
do it. And that is why I say you are placing this on the shallow 
pasis of whether or not a good man or a bad man is the prosecutor. 
It is not a principle of law that protects people here. 

Mr. Wyman. I understand your feeling and, to the extent that the 
principle gives opportunity for the exercise of grudge or other such 
activity, there is no doubt but what your feeling is sound, sir. The 
only thing I can say, sir, is that I do not believe, if a defendant 
commits a crime which happens to be one of these unique animals, 
that it shall be lost to one sovereignty or the other. If so, to which 
sit to be lost, the firstthattrieshim¢ = 

Senator Kearrne. Also, your whole judicial structure is surrounded 
with certain safeguards and, if you had a prosecutor with a grudge 
who, after a man had gotten a 10-year sentence, which was a substan- 
tial sentence, and who was then prosecuted in the State for it, you 
would have a judge sitting there who, in passing sentence, will 
certainly exercise discretion based on how much a man had already 
been punished. 

Mr. Wyman “hat is right. 

Senator Dopp. That is true, but that does not change the fact that 
bothers me, the fact that he could be brought to the bar of justice a sec- 
ond time at all, He might not get any sentence, he might be put on 
probation, he might be acquitted, but the fact that he is presented in 
the court and held up to the public again is, I think, an important 
factor. 

Mr. WyMaAn. lt is, there is no question about it. 

On this ACLU communication relative to the report of the Ameri- 
can Bar Association’s committee and the legislation which is pending 
before you, I have just one observation I would like to make at this 
time. I have read this. I think it is becoming past time that the public 
should recognize this kind of a document for what it is, It is not a 
brave plea for free Americans, but is a grossly exaggerated thesis in 
self-adulation composed by professional distortionists who appar- 
ently are willing to sacrifice a rational security program on the altar 
of absolute individual privacy and frame it with libertarian cliches. 
The vendetta, the spite and the hypocrisy which prevails in this kind 
of writing against factfinding committees of both Congress and the 
States, makes you wonder where the capacity of the individual 
authors for self respect has fled to. The dogmatic ebsolutism of the 
ACLU in recent years, which consigns every attempt to require some 
positive duties of American citizenship in the field of loyalty as 
near hysteria, which is what they call the recommendations 
which were very carefully prepared and delivered, does the Nation 
a real disservice because it cries wolf too often. There is an 
od saying, and I think it fits this very well : “Methinks the lady doth 
protest too much.” 

I think this needs to be said, Mr. Chairman, because, if you analyze 
sich things as the statement, that there is an absence of any support- 
ing evidence for near hysterical conclusions, or that there has been 
reommendation of action in which constitutional guarantees shall be 
serificed on the altar of technicalities, it is just not so, and I resent it 
very deeply. 
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In Yates v. United States you have a very touchy problem, which js 
whether to amend the Smith Act to prohibit advocacy of overthrow 
of government of a State or nation intentionally with the criminal 
intention that it be effective at some later time, but without incite. 
ment—if you get into that field you are, as the Supreme Court indi. 
cated in some of the language of the majority opinion, getting into a 
dangerous field in the sense that it may well be that, in individual 
cases, as applied to individual action, there might be room to argue 
that there had been an unconstitutional application. But to say that 
Yates held that such a formula, such an amendment to the Smith Act, 
was unconstitutional ipso facto, is not so. All Yates held was that, 
as this court interpreted the presently written language of the Smith 
Act, it did not reach abstract advocacy but reached only advocacy 
which incited to the commission of an overt act or advocacy which had 
a direct relation to present action. The Court said that, when Con- 
gress used the terms “advocacy” and “teach”, “we will not extend to 
Congress any farfetched meaning”, and we will keep this, being a 
criminal statute, as narrow as we can. 

You have a bill before you which calls for an amendment to pro- 
vide that—this is S. 1305—without regard, and I am quoting: 

“Without regard to the immediate probable effect of such action, 
whoever knowingly or willfully advocates, abets, advises, or teaches” 
and so forth “the duty, necessity, desirability, or propriety of over. 
throwing or destroying the Government * * * by force or violence” 
shall commit a crime. 

I believe that this legislation is desirable. I recognize that the 
American Civil Liberties Union and some others felt that the Smith 
Act never should have been passed in the first instance. With sucha 
point of view, of course, there can be no agreement in regard to an 
amendment to make its terms more stringent. But I believe it is 
most unwise to permit intentional advocacy of overthrow of the Gov- 
ernment of State or Nation on college campuses, or on the street cor- 
ners, or anywhere else if you are going to, as the law presently con- 
strued does, require it must show incitement also. If that is the case, 
then it is going. to be possible to indoctrinate youth, not in the realm 
of objective discussion, not in the realm of free give-and-take debate, 
not in the realm of understanding Communist activity, which it be- 
hooves us all to do, but in the realm of intentional, criminal, advocacy 
that some day this Government shall be changed, by force and violence 
if necessary. I do not think that is good teaching on the campuses, I 
do not think that is good learning in America. I think that if you 
can prove the intent, then you definitely should have it proscribed. 

Senator Keatinc. Well apart from the advocacy section, has not 
the Supreme Court’s interpretation of the word “organize” in the 
Yates decision rendered the Smith Act virtually a nullity? 

Mr. Wyman. Yes, sir. I did not think there was any question of 
that amendment. I would assume everyone would be in favor—or at 
least everyone who wishes to see a reasonable security program—of 
redefining the word “organize” as a matter of congressional intention 
to show it included recruitment within the Communist Party as cell 
activity or otherwise. 

Senator Kratine. I would share your statement as a hope, but there 
are those who advocate—— 
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Mr. Wyman. There are those who would destroy completely the 

wer of both the Federal Government and the States to investigate 
subversive activity of any kind, as I mentioned, on the altar of 
absolute individual rights of privacy, which I do not believe makes 
for a reasonable balance. No one wishes to go around scaring people 
go they cannot talk or discuss controversial subjects, no one wishes 
to go around enjoining conformity on growing minds. But at the 
same time, I do not believe anyone wishes to have it the law in this 
country that we can advocate subversion or sedition and teach 1t 
around the country without any conflict with our loyalty or our 
citizenship. Such would be a dangerous situation. vi 

Senator Kearine. Is it your opinion that the Yates decision, inso- 
far as it relates to the advocacy point you have been discussing, act- 
ually requires an overt act, or would advocacy which incited to an 
overt act still be sufficient to constitute an offense under that de- 
ision ¢ 
or. Wrman. I think if you could prove that the advocacy incited to 
the commission of an overt act, then you would still be able to pro- 
ceed under the Smith Act as interpreted in Yates, but the difficulty 
is, of course, that the typical attitude is conspiracy, the typical case 
is conspiracy, and it is not possible to show the incitement to the com- 
mission of an overt act in any way short of a riot. 

When you are on the campus, for example, usually today it is 
most unlikely that anyone will admit to intentionally advocating 
forcible overthrow. In fact, my experience has been that those people 
say—and I know that undoubtedly it has been yours in the investi- 
gations—most people who do not take the fifth amendment will say: 
“We did not advocate the overthrow of the Government by force and 
violence, we had no thought of that, we are interested in a panacea 
for human ills, we want to make the country and the world a better 
place to live in.” 

They do not speak or think—at least according to what they say— 
interms of force and violence. 

So that raises again the problem of whether they are Communists 
ornot. They may like to have the attention, or call themselves that, 
I do not know, and it is very difficult to get into the innermost re- 
cesses of a person’s mind and prove state of mind. But there is ob- 
jective evidence and, for the purpose of setting statutory formulas, 
one has to assume certain facts empirically, and I am assuming the 
person has the criminal intent, which this amendment would require. 

Senator Dopp. Do you have any questions? 

Mr. Sourwine. Mr. Chairman, I have a few questions. 

Do I understand you correctly, General Wyman, that you stated 
at the outset your belief that there is no substantial civil rights issue 
involved in the bills now before this committee ? 

Mr. Wyman. I did. 

Mr. Sourwine. I should like to ask you, Mr. Wyman, do you believe 
that the enactment of these bills, or any of them, could properly be 
construed as an attack upon the Supreme Court, or as an act in 
derogation of the validity of any Supreme Court decision ? 

Mr. Wyman. Well, Mr. Sourwine, I have to qualify one thing. 
You asked me as to the bills before the committee. Now I only ad- 
dressed my remarks to three bills, 1305, 527, and 294. I do think that 
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there may be some questions regarding civil rights and civil liberties 
in regard to certain aspects of some of the other bills. 

Mr. Sourwine. Which ones? 

Mr. Wrman. Well, the passport procedures is one which raises some 
questions. I do not say that I am opposed to it, but I do think that 
it is going to have to be pretty carefully phrased. And the bill §, 
1301, having to do with disclosure respecting loyalty of Federal em. 
ployees, is another one which needs pretty careful phraseology. 

Mr. Sourwine. You intended then to limit your statement regard- 
ing the absence of a civil rights issue to the three bills which yoy 
specifically advocate ? 

Mr. Wyman. That is right, because those three bills accomplish the 
legislative changes which probably would be the least controversial, 
and yet would do the most for the capacity of the States to help the 
Federal Government by investigating in this field, which is, after al], 
what I am here for, to try and contribute to the committee whatever 
I know about State activity. 

Mr. Sourwrne. Mr. Wyman, are you aware that, in recent months, 
I might almost say in recent years because it was sparked in Feb. 
ruary 1947, the Communist line, as conveyed through instructions in 
its doctrinary publications, has called for increased and renewed ac- 
tivity at the State and local levels by the members of the party? 

Mr. Wyman. I am aware of that. 

Mr. Sourwine. Would this have a bearing, or did this have a 
bearing, on the views you expressed with respect to the desirability 
of the States having the power, both to investigate and, if necessary, 
to prosecute for subversive activity ? 

Mr. Wyman. The answer is yes. It has this much of a bearing. 
Of course, if there is going to be increased activity, it behooves the 
States and the Federal Government to keep up with it. But whether 
or not there was increased activity against the pages of history, and 
particularly in the last 10 or 12 years that you have referred to, I do 
not suppose it is possible to read the paper without knowing that 
Communist activity is mortally opposed to things which we believe 
salutary around the world. And that being the case, if there are any 
Communists or former Communists in the United States, I think, in 
executive session and privately, we should proceed so that we will 
know who is or was Communist in this country, whatever may be the 
state of organized activity by the notorious Communists here. 

Mr. Sourwrne. Mr. Chairman, I could go on to document for this 
record the point respecting the Communist instructions of increased 
activity, but in the interest of saving time may I respectfully sug- 
gest that the Chair instruct that counsel insert at this point excerps 
to establish that trend 

Senator Dopp. What are the excerpts from ? 

Mr. Sourwtne. One excerpt would be from the Congressional Rec- 
ord, quoting from the Communist publication “Political Affairs,” 
or perhaps that could be put in from the original source—we could 
get a copy of “Political Affairs,” which instructed that the party be 
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concerned with local, community, and State issues. Other examples 
of this instruction could be adduced. 

Senator Keatrne. Who wrote the article ? 

Mr. Sourwine. “Political Affairs” is the party publication of the 
Communist party which fixes the line. 

Senator Dopp. All right, if there is no objection, we will put 


that in. be 
(The publication referred to is as follows :) 


{From Political Affairs, May 1957] 


CoMMUNIsT Activiry Topay: A PROGRAM FOR MINNESOTA’ 
(By State Board and National Convention Delegation) 


We will not be able to develop our own perspectives from the national conven- 
tion decisions unless we take into account the specific way the general problems 


of the Nation are reflected in the economic, social, and political life of this 
region and in the labor, farm, and people’s movements of this area. 

Our policies and work must be tailored to fit our region, our problems and our 
own State party. They should take into account our limited resources and 
make the best use of them. 

Our party must be concerned w'th local, community, and State issues equally 
as much as the local labor and farm movements of which we are a part. We 
should help to show the connection between these local issues and the problems 
of the Nation as a whole and their relation to the struggle against monopoly. 

We urge that just as the national convention stressed the need to apply 
Marxism to American conditions we must especially in the next year or two 
apply ourselves to this task by studying our own part of America, Minnesota and 
the upper midwest region. 


A PROGRAM FOR MINNESOTA 


We recommend that the Communist Party State organization should prepare 
and publish a program for Minnesota some time in 1958 (at the latest for the 
1959 legislative session). This program should stress unity and agreement of 
all labor, farmer forces—but especially of the left, of radicals and Socialist- 
minded people. It should deal as comprehensively as we can with the main 
economie and social problems of our State economic growth and resources de- 
velopment, conservation, reform of State government, etc., in broad outline. 

We should project such a program from the point of view of socialism, but 
not in opposition to the policies of the farmer-labor movement. Our program 
should help extend, round out, and give long-range perspective to the labor and 
farm movement in the struggle against monopoly domination of the State and 
Nation, 

THE MINNESOTA CENTENNIAL 


We urge participation in the Minnesota centennial celebration being organized 
for next year by a special committee. We should encourage the labor-farmer 
movement to join in this observance. May 1958 will be the 100th anniversary 
of Minnesota statehood. 


* * * * * * * 


The progressive contributions of our own party should be related as part of the 
whole picture, in particular the important work of Communists in organizing 
the unorganized workers of the Twin Cities, Duluth, the range, and the lumber 
camps; our contributions to the big unemployed and farm movements of the 
1980’s; our pioneer work in battling for civil rights; our acknowleged part in 
the social achievements of the farmer-labor administrations. 

We would urge that this be done modestly and not boastfully and that we not 
hesitate to be critical of our past errors. Many of the seeds of present mis- 





'This report was prepared prior to, and for the consideration of delegotes attending 
the State convention, held early in April. It was unanimously endorsed by the convention. 
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understandings and divisions between us and others lie in the past and it might 
help overcome them if we frankly face all the facts of the past. 
* * * * * x . 


We find widespread illusions of prosperity among the workers, but also a more 
marked alarm over growing inflation and signs of economic downturn. 

Farm discontent remains at a high level, for while farm income in Minnesota 
in 1956 was slightly up from 1955 the trend is to deterioration of the position of 
the family farmer. 

The very substantial growth of Minnesota economy and industry in recent 
years needs study. In this connection the build Minnesota program of the DFL, 
should be looked into. Governor Freeman’s recent inaugural message has an 
outlook toward continued growth of the State economy and population and q 
consequent multiplying of social and economic problems. 

The basic question is: Will the future of this State lie in the hands of big 
business and monopoly or will it be determined by the people? 


** * * * * * * 


ECONOMIC PROGRAM 


The economic outlook, employment, and automation are big subjects of dis. 
cussion in the local unions, shops, on the job, and at the family dinner table. 
There has been some increased activity also among workers of some unions 
especially around the issues before the State legislature of increased unemploy- 
ment insurance, workmen’s compensation, and Minimum wages. 

We would get into this discussion and help take the lead in stimulating rank 
and file interest and local union action. The national trade union resolution 
will be of real assistance. We also propose a State party labor conference for 
the near future. 

The labor movement is beginning to develop an overall economic program, but 
it is not moving at the rank and file or local union level. Above all, the strength 
of the united labor movement will depend on its reaction to the economic issues, 
Among the major questions are introduction of guaranteed annual wage, the 30- 
hour week, extended social security, local housing and school construction, im- 
proved State unemployment compensation and a higher minimum wage. Cur- 
rently, especially in the building trades the workers are in a mood to fight for 
very substantial wage increases and other benefits. 

Our members should participate 100 percent around these questions, and the 
agreed-upon program of the local unions. Their emphasis should be in helping 
stir up rank and file support to the fight labor must make. 

What special contribution can our party make? 

Perhaps we should put the emphasis in the party program and propaganda 
on raising the long-range questions related to the outlook of increased automa- 
tion and the significance of the shorter workweek (6-hour, 5-day week or 8-hour, 
4-day week), which along with the guaranteed annual wage, shapes up as the 
major demand of the working class in the period ahead. 

We also recommend that in the near future our State party organization work 
out, publish and widely distribute, a basic program on upper midwest agriculture 
directed to the family farmers. 

A lead by our party in projecting a more basic analysis will meet with a warm 
response from the ranks of the farmers and will greatly strengthen and make 
more militant the work of the 39,000 members of the Minnesota Farmers Union. 

One special job we have to work on is to show that the family farmer can’t 
get along without labor as an ally in the fight against monopoly. The farm 
leadership has relied heavily on the so-called farm bloc and logrolling tactics 
in Congress that actually made the northern wheat, corn and hog farmers de- 
pendent on Dixiecrat votes in getting Government price supports and other aid. 
The uneasy alliance of the Dixiecrats, western Republicans, midwest Demo 
crats and Republicans of the so-called farm bloc can’t command a majority in 
this Congress. The Farmers Union leaders of Minnesota and the Dakotas are 
weeping bitter tears of disillusionment—especially as Democratic votes from 
the big cities where labor is strong, defeated their recent proposed corn program. 

The lesson of the need for farmer-labor unity based upon independent political 
action—rather than reliance on either of the old parties—could not be more 
drastically proven. 
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Our party should above all agitate and work in every rural community for a 
real understanding now of the need for a labor-farmer bloc against big business 
and the special interests that men like Ezra Benson represent. 


x * - * * * * 
LESSONS OF THE TAX FIGHT 


The biggest statewide battle between monopoly and the people in many years 
has been over molding the character of Governor Freeman’s tax program. We 
entered the battle late, it must be admitted, and we haven’t done all we could 
have done, yet we ought to learn some important lessons from the experience. 


* * * * * * * 


As far as we are concerned, the tax fight is showing us how to regain our posi- 
tion as spokesmen of the leftwing of the labor and farm movements. Only a 
concrete exposure of monopoly and its role is effective. Information and under- 
standing of issues is decisive for the outcome of debates and decisions in the labor 
movement. In a small way we have been able to contribute something special, 
but only to the degree that our own members have participated in and understood 
the issues.” 

THE PEACE ISSUE 


Our delegation to the national convention feels the national resolution is vastly 
improved with respect to foreign policy along lines we were seeking to formulate 
at the first session of our State convention. 

It should help us look into the questions of developing a wider peace movement 
in this area, and aid the participation of individual Communists in peace discus- 
sions and action. * * * 


* x * * * * * 


Our own clubs spend too little time on current international developments. 
We are not informing our members well enough on these issues, and encouraging 
them to participate more fully in these movements. Those of our members who 
have participated in trade union and other discussions have had the experience 
of getting a warm reception, and finding many others share their opinions. 


DISCRIMINATION IN HOUSING, AND CIVIL RIGHTS 


We call attention to the special resolution of the national convention dealing 
with the Negro freedom movement and the fight for civil rights. It should be 
considered part of this report and ought to be a subject of special discussion in 
each club. 

Your State board and national convention delegation recommend that for our 
party the emphasis in the Twin Cities in the coming months (including in the 
Minneapolis city election campaign) shall be on the fight to eliminate discrimina- 
tion in housing. 

* * * * * * * 


(3) Concentrate on helping mobilize the rank and file of labor, various local 
mions, labor committees on human rights, central bodies, ete. 
* * * * * - * 
(5) State and bring to the public the views of our party on this issue, and offer 
where necessary, our own recommendations. We particularly want to relate the 


local issue to the historic national fight for civil rights, and the overall interests 
of labor and the people in the fight against monopoly. 


x * * * * * * 


THE NATIONAL CONVENTION 


t * * * e * > 


***. The problem is to cut through the smog of McCarthyism to persuade 
the labor movement to listen to our views and to judge us by our actions. 





2Since the above was written, Governor Freeman, apparently recognizing the impossi- 
bility. of passing the program for a “favorable tax atmosphere to business,” sharply 
reversed himself, and new bills incorporating substantial relief to the individual taxpayer 
Were introduced. Opponents of the original tax scheme consider this an important victory, 
for which the Minneapolis Central Labor Union merits major credit. 
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We can’t do this by talking among ourselves, but only when we are in contact 
with the people and actively participate in the labor, farm, and other movements, 
* 4 * x * * * 


THE NUB OF OUR PROBLEMS 


The considerably more favorable situation for our party at present, neverthe- 
less, contains startling contradictions: 

(1) There is a great deal of public curiosity about our party and sympathy 
both for our stand on many immediate issues and our socialist goals. We 
are well beyond the 50-percent mark of our goal of 250 Worker subs. Yet our 
ideas and opinions are not reaching even the most advanced and militant people 
through the Worker, party statements, literature, or through word of mouth, 

(2) Public halls like the CIO Hall are practically closed to the party itself 
But we ean get a hearing before the public, as shown by the fact that party 
and left speakers have spoken on other platforms, including the University 
Socialist Club and YWCA, the Saturday Lunch Club, and the Twin City Labor 
Forum symposium. 

(3) Many individual Communists are accepted in the trade unions, farm, and 
other groups and have a high standing among their friends, neighbors, and 
fellow shop workers. Yet they are not in a position to publicly state their 
party affiliation even if it is often tacitly “understood.” 

(4) Socialism is a respectable word in wide labor circles and is constantly 
discussed among many rank-and-file workers or farmers. But public meetings 
or gatherings where socialist ideas about any subject can be heard and discussed 
(and to which the most progressive people may go or be invited) are not a 
regular feature of labor-political life in our State. 

(5) Finally, thousands of rank-and-file workers and farmers agree with our 
position on current issues. A wide basis for unity and action by our party 
with this rank-and-file force exists. his was shown in the response to our 
State tax analysis, experiences on some other State legislative issues, and in the 
St. Paul campaign on discrimination in housing. By and large we are not 
reaching enough people consistently with the kind of basic analysis of issues 
and program they expect from us nor effectively widening the organized base 
of our party among them. 


* * * + * * * 
HOW WE CAN BEGIN TO SOLVE THE PROBLEMS 


First, we should fight harder for our right to be heard, especially because 
we have new things to say. McCarthyism will not be really down and out 
until our right to speak and participate in legitimate political and labor activities 
is established. 

We should utilize every avenue open to party spokesmen for a platform before 
other groups and cooperate in every public forum or discussion that will get 
us a hearing before the people. 

Our right to hold meetings free of molestation and surveillance by the FBI, 
our right to use halls that are available for public rental to other groups, our 
right to circulate newspapers and literature without intereference by the FBI, 
will be established by the fight to do these things. 

Second, we should state our views and circulate them widely on important 
questions of general interest. The objective should be primarily to influence 
and move the rank-and-file workers and farmers and the most militant and left 
among them. 

This should be done on the issues of discrimination in housing and on the 
farm question to begin with. Our budget and method of work should allow for 
far more such activity. 

The key question for regularly and systematically reaching people with a 
Marxist analysis of daily events is through the circulation of the Worker. The 
proposed plans for Worker circulation are decisive especially from now to the 
annual freedom of the press picnic next July. 

Third, we should consistently develop a new attitude toward and cooperation 
with others outside of our party who hold socialism as a goal. 

Socialist thinking is a broad current in the labor movement even now, but 
it lies very dormant and lacks vitality. In our opinion, the Communist Party 
and individual Communists will enjoy a legal, open, and recognized existence 
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jn our trade unions and farm groups only as the whole left and socialist current 
grows stronger and exerts more influence upon the farmer-labor rank and file. 


* + * - * * - 


* * * The leftwing, in our opinion, must take part within the existing labor- 
farm political movement in all struggles for a better policy, more independence 
and eventual political realinement, To advocate, for instance, a boycott of labor 
or other candidates simply because they appear on the DFL ballot would be un- 
thinkable to us, yet it is common enough to the Trotskyites and others in radical 
eircles. In the discussion within the left it is incumbent upon us to outline and 
win support for our concept of a people’s antimonopoly coalition. 


Mr. Sourwine. And the 20th Congress of the Communist Party 
instructed the party to win a firm majority in the parliaments, speak- 
ing of all of the lawmaking bodies of the various segments of gov- 
ernment, and there are several other instances that come from Com- 
munist sources. 

Senator Dopp. Well I think anything that comes from a Communist 
source certainly ought to go in. 

Mr. Sourwine. Thank you, Mr. Chairman. 

(The following is a translation from the Russian of an article on 
the subject referred to above and published in Sovetskoye Gosudar- 
stvo i Pravo (Soviet State and Law) No. 6, 1956, at pp. 32-43.) 


TowARD THE QUESTION OF THE CONQUEST OF A PARLIAMENTARY MAJORITY 
BY REPRESENTATIVES OF THE WORKING MASSES 


(By G. 8S. Gurvich, doctor of juridical sciences) 


The conquest of a majority in the parliaments of the capitalist states by the 
democratic strata of society, headed by the working class, and the use of the 
parliamentary road for the transition to socialism, is a fully real problem of the 
present day. In the resolution of the 20th party congress on the report of the 
Central Committee, CPSU, it is noted that under existing circumstances “the 
working class, uniting around it the laboring peasantry, broad circles of the 
intelligentsia, and all patriotic forces and giving a decisive rebuff to oppor- 
tunistic elements who are not capable of refraining from a policy of collabora- 
tion with the capitalists and landowners, has the possibility of inflicting a defeat 
upon the reactionary, antipopular forces, of winning a firm majority in the 
parliament and of converting it from an organ of bourgeois democracy into an 
instrument of the true will of the people.” * 

The recognition of such a possibility is a question of the historical circum- 
stances and of the relations between the contending classes. The October Revolu- 
tio in Russia evoked the furious opposition of the landowners and capitalists, 
who, with the aid of foreign intervention, foisted a civil war upon the country. 
But after World War II, under the circumstances of the liberation struggle of 
peoples, of the military victory of democracy over fascism with the decisive 
participation of the Soviet Army, and most important, in view of the general 
changes throughout the entire world which have been evoked by the victory of 
socialism in the U.S.S.R., the bourgeoisie of the people’s democracies was not 
able to unleash a civil war. After World War II, the Socialist states of Europe 
were joined by the new Socialist states of Asia, including the Chinese People’s 
Republic, with its population of 600 million. “The emergence of socialism 
beyond the limits of a single country and its conversion into a world system 
constitutes the chief feature of our era. Capitalism has been powerless to pre- 
vent this process in world history.” ? 

A new breach has opened in the economic and political system of imperialism— 
“the question of the complete liquidation of the colonial system is now on the 
order of the day.”* India, Burma, Indonesia, Ceylon, Egypt, Sudan, Tunisia, 





1Resolutsii XX C’’yezda Kommunisticheskoy Partii Sovetskogo Soyuza (resolutions of 


Re Cone: of the CPSU), State Publishing House for Political Literature, Moscow, 
p. 11. 


2Tbid., p. 4. 
*Ibid., p. 6. 
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and Morocco have been freed from the colonial yoke. Thus, hundreds of millions 
of the population of Asia and Africa are entering the path of independence ang 
are calling to the other colonial and dependent countries to follow their example, 

Obviously, monopoly capital is no longer what it was a quarter of a century 
ago. And correspondingly, the economic and political decline of the bourgeoigie 
appears much more evident than it did before. On the other hand, the prole 
tariat of the capitalist states, having before their eyes the example of the work. 
ing class of the Socialist countries, have become more assured of their strength, 
have become firmer and more aware in their will to socialism. They are drawy 
irresistably toward class unity, and their rebuff to the rightist social-democratie 
leaders who strive to split them is becoming more and more energetic. 

The forces of reaction are still raging (in particular, in the United States, 
where the military and police apparatus is so strong), and the Fascist threat 
has not disappeared. In France, for example, the Fascist Party of Poujade (“the 
Union for the Defense of Merchants and Artisans”), which is under the protec. 
tion of the monopolists, gathered around 2,500,000 votes in the parliametary 
elections of 1956. The government of the Radicals, while pretending that it was 
directing its measures mainly against “the danger from the right,” passed ip 
1955 a law concerning “an exceptional situation,’ * a law which was new for 
France and which gave the Ministry of Internal Affairs rather broad powers 
to fight any mass movement. In Italy, the 1951 law “On Civil Defense” gaye 
the Government the right to declare martial law, to militarize enterprises, and 
to create a “body of volunteers,” obviously to fight strikers and to disperse peace- 
ful manifestations. But such “exceptional” laws decisively depart from the 
spirit and meaning of the Italian Constitution of 1947. There should also not 
be any special courts, which were formally banned by the Constitution (art. 102); 
however, they exist. The Fascist Criminal and Civil Codes of 1931 exist and are 
in effect. Even the secret police operate according to a law of 1926.° But it is 
noteworthy that in the elections of 1956 in France, and of 1953 in Italy, the 
voters demonstrated their powerful and fully legal possibility of rebuffing both 
the Fascist violators of order and the Government “defenders” of it, demon- 
strated their irresistible striving to democratize their countries. 

The Fascist current has shown itself strongly in West Germany as well. But 
here, too, the democratic movement is achieving great successes; it suffices to 
recall the electoral failures of different rightist parties in a number of the states 
of the Federal Republic of Germany. 

Mighty international factors capable of preventing an aggressive war exist 
in our time. The internal and external forces of socialism and democracy, which 
possess much more effective moral and material assets than the reactionaries, 
stand opposed precisely to fascism and bellicose reaction. Under these con- 
ditions, the proletariat of the capitalist countries are faced with an extremely 
special and extraordinarily important task—that of using all means to push 
aside the framework of bourgeois democracy and to pass on to the winning of a 
parliamentary majority. 

In this connection, it is useful to turn attention to the growth in the number of 
Socialist and Communist deputies in the bourgeois parliaments of Burope. 
Under the influence of the great October Socialist revolution this process was 
hastened, and after World War II, with the growth of the Socialist camp in 
Europe and Asia, this tendency became particularly notable. Thus, in Sweden, 
since 1920 the Socialist Party has almost always held first place in the number 
of votes and seats won in elections to parliament. In Italy, where the Com- 
munist and Socialist Parties have gone hand in hand in the fight against reac- 
tion since the moment when World War II ended, they received about 30 percent 
of all votes cast in the parliamentary elections of 1948, and about 36 percent in 
the elections of 1953.° In France, in the elections to the Constituent Assembly 
of 1945, the Communists received more than 5 million votes and 161 seats; in 
the elections to the Constituent Assembly of 1946, 5,154,000 votes and 153 seats; 
in the elections to the National Assembly of 1946 (which functioned until 1951), 
5,431,000 votes and 188 seats;* and in the elections to the National Assembly of 
1956, around 5,600,000 votes and 150 seats. Thus, since the time of the organiza- 
tion of the Fourth Republic, the Communist Party has unchangingly held first 


«See Journal Officiel, Paris, 7 IV, 1955. 

5 A. Battaglia, P. Calamandrei, BE. Corbino, G. De Rosa, E. Lussu, M. Sansone, L. Valiant, 
Dieci Anni dopo, 1945-55, Bari, 1955, pp. 408, 237, 252, 397. 

6M. Crindrod, ‘““The Rebuilding of Italy,’’ London, 1955, p. 88. 

7Ph. Williams, “Politics in Postwar France,’ London, 1954, p. 441. 
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ce among all parties in the number of votes gathered in parliamentary elec- 

tions aS well as first place in the number of seats in the National Assembly in 

nd 1956. 
eer Bugiand, before World War I the Labor parliamentary fraction did not 
pumber more than 6 percent of the general total of deputies. In the elections 
of 1918, this was 10 percent. Subsequently, the rise continued (with the ex- 
ception of certain periods), but the Laborites obtained an independent and 
significant majority of seats (62 percent) only in the elections of 1945. In the 
following elections there was a fall in the number of Labor seats: 50.4 percent 
in 1950, 47 percent in 1951, and 44 percent in 1955. This, however, was not al- 
ways the result of a reduction in the number of votes given to Labor can- 
didates. In 1945, these were 48 percent of all votes cast, and in 1951, 48.5 per- 
cent. Such were the consequences of the electoral system, which will be dis- 
cussed below. To this system, indeed, should also be attributed the fact that 
the victors in the elections of 1955, the Conservatives, received less than half of 
the votes cast (49.8 percent), but 60 seats more than half, and that in com- 
parison with the elections of 1951 they even lost 400,000 votes, but gained 24 
seats. It should also be remembered that in 1950 the candidates of the Com- 
munist Party received considerably more votes than in 1945, but lost their two 
ats, 

The information just provided speaks of a phenomenon which is generally 
known. But its historical role and present significance can be duly appraised 
only in the light of the thesis formulated by the 20th Party Congress of the 
CPSU on the possibility of using the parliamentary road of transition to 
socialism, together with other roads. In view of the basic change in the relations 
between. world political forces which has taken place since the time of the 
October revolution, a call to reject the parliamentary means of transition to 
socialism no longer would correspond to the true position of things. The his- 
torical development and the contemporary situation are reflected in this state- 
ment by Palmiro Togliatti: “If we are now in a position to pose in a new way 
the question of the roads leading to socialism, to examine the possibility of 
numerous roads which are different for different countries; if we are in a 
position to speak of the possibility of a broad use of such roads as, for example, 
the parliamentary one, to carry out important Socialist transformations; if now- 
adays We can speak and do all this, then it is Solely because we have behind us 
several decades of struggle and conquests which have changed the face and 
structure of the world.” 

At the basis of the parliamentary system lies the great idea of popular rule, 
the sovereignty of the people. The outstanding philosophers of the “century of 
enlightenment,” as for example, Rousseau, reflected the growing revolutionary 
aspirations of the masses when they insisted that the popular representatives 
should be the servants of the people. But the bourgeoisie who seized state 
power as a result of a number of popular uprisings against absolutism and 
feudalism directed the parliamentary system to the service of capital. 

The severe criticism of parliaments rendered by Marx, Engels, and Lenin 
was of great service to fighters for socialism of the entire world. It revealed 
the vices and defects of the parliaments, and now, when the possibility has ap- 
peared of organizing in a new way the struggle for genuine popular representa- 
tion, this criticism permits the deformities and distortions introduced into the 
parliamentary system by the bourgeoisie to be overcome. In order to win a firm 
majority in a parliament and to convert it from an organ of bourgeois democracy 
into an instrument of the true popular will, an intensified attack on all the 
antipopular elements of the parliamentary system is needed. Such an attack 
includes above all a struggle for the means of access to a parliament. The elec- 
toral law and the electoral system thus acquire exceptional importance. 

Electoral law was the field in which the mass movement for reforms made 
itself known first and with special force. Nevertheless, in France, for example, 
the victory of the so-called universal electoral law (that is, the abolition of 
property qualifications) occurred only after the Paris Commune. In England, 
Italy, Germany, Belgium, and other countries it was still later, after World War 
I. And now, incidentally, some remnants of the property qualifications are 
preserved’ in England in the form of a requirement that a candidate for the 
House of Commons leave a deposit of 150 pounds sterling. The deposit is 
confiscated if the candidate obtains less than one-eighth of all the votes cast in 





§See E. Lakeman and J. Lambert, “Voting in Democracies,” London, 1955, p. 26. 
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his district. In France, as in Belgium, women received the right to vote only 
after World WarIlI. Progress is undoubted, although slow. 

Not everything has yet been done in this field. In almost all the bourgeois 
states of Europe—let alone the United States, the most backward country ip 
electoral law—a comparatively high age requirement (21 years) is preseryeg 
for active voting rights. Almost everywhere in bourgeois Europe there is a 
long residence requirement of from 6 months to 1 year. In England it ig 3 
months, and in the United States, up to 2 years. 

The struggle of the working masses for the mastery of the parliaments jg 
inseparable from the struggle against such remnants. The social injustice of 
the age requirement is obvious; bourgeois law does not prevent industrialists 
from exploiting the working force of men and women of 18 years and younger, 
But this law considers them immature to participate in elections, knowing welj 
that if this youth does not yet have the political experience of older workers, 
yet it is often favorably distinguished from them by the enthusiasm of youth 
and by an active and critical attitude toward existing systems. The residence 
requirement is aimed against the most underprivileged section of the city and 
rural workers—the seasonal workers or unemployed who have been ousted from 
their usual homes and are obliged to wander in search of earnings. A lowering 
of the voting age and a full abolition of the residence requirement will signifi. 
cantly increase the army of progressive voters, which, of course, will have a 
favorable effect on the results of elections. 

But be that as it may, the universal voting right has basically and mainly 
overcome the prolonged opposition of the bourgeoisie. In many countries there 
are already extremely broad contingents of voters. In England considerably 
more than half the population is permitted to take part in the elections, while 
in France in 1956 there were 26,500,000 voters out of a population of 43 million, 

The conquest of a parliamentary majority by the democratic forces, headed 
by the proletariat, will take place, however, under the varying political and legal 
state conditions which have formed historically in one country or another. As 
an example of the varying circumstances one can cite, on the one hand, England 
and the United States with their two large parliamentary fractions and a one 
party Government, and on the other hand France, where, as in all the other 
capitalist states of the European continent, there are several bourgeois parties 
of equal strength or almost equal strength, and where the Government is almost 
always a coalition. In this connection there are also distinctions among the 
electoral systems (the system of voting and the distribution of seats), differ. 
ences which have considerable significance in the struggle for access to a parlia- 
ment. 

In England and the United States the majority system with one deputy gen- 
erally for each district has been accepted for a long time. The seat is gained 
by the one who has received a relative majority of the votes, no matter how 
relative that may be. Thus if, let us say, there are 100,000 voters in a district, 
and two candidates have received 30,000 votes each, while a third has 40,000, 
then the latter is considered elected, although 60,000 voters voted against him. 
If this happens with these or other variations in the majority of districts, then 
a minority of voters will win a majority of the deputies. 

The imperfections of such a voting system are obvious. In England, from 
1918 through 1955, inclusive, there were two cases in all—in 1931 and in 1935— 
when the ruling party in the House of Commons (the Conservatives) had be 
hind it a majority of the voters. A minority in the country, a majority in 
the House of Commons—such is the customary but strange logic of English 
elections. 

In view of this situation, a rather noteworthy current of opinion is observed 
in England which is for replacing the majority system of representation by a 
proportional system, capable, when suitably executed, of giving a more exact 
reflection in Parliament of the political face of the country. However, the 
leaders of the two large parliamentary parties, the Conservatives and the Labor- 
ities, have no intention at all of voluntarily abandoning the undoubted advan- 
tages which the majority system gives them. It is evident that it guarantees a 
parliamentary majority, and with it a one-party cabinet, first to one and then 
the other of them alternately. “A party intending to come to power is assured 
that sooner or later the turn of fate will give it a majority which will be just 
as unjust as the present majority of its opposition, but constitutional practice 


® FE. Lakeman and J. Lambert, “Voting in Democracies,” p. 26. 
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permits it to hope that the opposition will respect its supremacy and will not 
turn attention to the numerical proportions of the votes.” 

In the last 40 years, not only the Conservatives but also the Laborites have 
never had behind them a majority of the nation. The Labor Party, at least in 
the form which it takes at present, does not justify the hopes of the people. 
And every case of a return of power to the Conservatives only strengthens the 
desire of the workers to see at last in England a people’s parliament and a 
people’s government. Why, in such a case, could not the Communist Party 
attain an electoral victory in the future? The path to this lies through ever- 
expanding work in the trade unions, in the Cooperative Party, and in all the 
mass organizations of the workers where the Communist Party already has 
numerous supporters, where the Left wing is speaking out more and more in- 
sistently against the policies of the Laborite leadership and is more and more 
attentively listening to the Communists. This is the path of the struggle for 

ce, for democracy, for socialism. 

The English Communist Party declared in its electoral platforms of 1951 
and 1955 that “the people of Britain can turn the capitalist democracy into 
a genuinely popular democracy after having reorganized Parliament, which 
has arisen as a result of the historical struggle of Britain for democracy, into 
an instrument of democracy, into an instrument of the will of the enormous 
majority of the British people.” “* The Communists are fighting for free broad 
elections of all the people, for a just, honest, and rational electoral system. In 
Bngland they “demand” proportional representation in both parliamentary 
and community elections. They demand voting rights for those who have 
attained the age of 18.” 

The struggie of the proletariat majority is a complicated matter every- 
where. But in the United States it is incomparably more complicated in 
England and the other capitalist countries. Here the electoral law, which is 
determined by the legislation of the States, is of a much more backward 
nature. Numerous limitations are in effect, directed against the Negroes and 
the white workers (poll tax; residence requirement: and educational, good 
morals, and good conduct requirements). The electoral system is a majority 
one, With all the shortcomings observed in England plus some that are par- 
ticularly American. A great role is played by the distribution of the electoral 
districts, which are reorganized now by the Republicans, now by the Democrats, 
depending upon which of these two parties is ruling in the State. This is done 
asa means of receiving an illicit majority in the State legislature and in all 
other possible elections, Federal and local. It is important, however, that 
the electoral law is in the hands of the States, and the constitutions of the 
States (a few words about them later) offer the possibility of holding elections 
both to local legislative assemblies and—the chief thing—to the Federal Gov- 
ernment, so that the interests of the masses may hope to predominate in both 
places. It is true that under present American conditions, it is not easy for 
the democratic and progressive majority of the voters to make use of these 
constitutional rights. The American Communist Party has been placed by 
the Government under difficult conditions of semilegal existence; a bureau- 
cratic clinue ple ys the decisive role in the trade unions; and the monopolistic 
capital of the United States has created a strong military and police apparatus 
as well as a bureaucracy with many branches which serves to attack the 
working class. 

A profound dissatisfaction with such a regime has grown up among the popu- 
lar masses. This is testified to, for example, by the fact that nowhere but in 
the United States do such a large number of persons abstain from participating 
in elections. Usually half the voters do not appear at the elections here. And 
half of those who take in the elections vote against the “winning” candidates, 
and thus, as a consequence of the inherent features of the majority system which 
are already known to us, are without representation. In the Presidential elec- 
tions of 1952, the candidate of the Republican Party was chosen by 33,029,308 
voters out of 98,400,000 who had been given the right to vote. 27,314,987 voters 
voted for the candidate of the Democratic Party, and about 400,000 voted for 
other candidates. Thus, several dozen million voters abstained from voting, 
and of those who took part, almost half voted against the “winning” candidate. 








¥A. B. Keith, “The British Cabinet System,” London, 1952, pp. 250-251. 
u“Put’ Britanii k Sotsialismu. Programma Kommunisticheskoy Partii”’ (“Britain’s 
to Socialism ; the Program of the Communist Party’), Pravda, Feb. 3, 1951 


"“A Policy For Britain. General Election Programme of the Communist Party,” 
London, 1955, p. 13. 
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The proletariat of the United States has not rejected and is not rejecting a battle 
for its rights, for the achievement of the dominant role in the administration 
of the state, for the transition to socialism. And “the greater or lesser degree 
of sharpness of the class struggle during the transition to socialism, and the ap 
plication or lack of application of forces during this transition, depends not go 
much on the proletariat as on the degree of opposition offered by the exploiters 
of the will of the overwhelming majority of the workers, on the application of 
force by the class of exploiters itself.” ™ 

In contrast to England and the United States, in the bourgeois democratic 
countries of the European Continent a system of several political parties has 
taken root, with the fractional mixture in Parliament and the coalition in the 
Government which are inevitable in such cases. France is the most important 
and the most characteristic of such states. 

In France, the activity of the working masses has grown considerably since 
the time of World War II. An enormous role in this has been played by the 
French Communist Party—by its liberation struggle against fascism, by its 
work in organizing the proletariat to rebuff the financial oligarchy and in creat. 
ing and strengthening a united front, and by its campaign against the warmong. 
ers and for peace, democracy, and a raising of the standard of living of the 
masses. The Communist Party enjoys firm support in the General Confeders. 
tion of Labor. At the same time, it is successfully spreading its influence am 
the peasants, both in the agricultural departments in the center of the country 
and partly in the north and the east. Not only landless peasants and tenant 
farmers give it their votes, but also well-to-do farmers and winegrowers, A 
number of outstanding representatives of the French intelligentsia are active 
members of the Communist Party. The French Communist Party at once took 
first place in the number of votes received in parliamentary elections, and in 1956, 
as has already been mentioned, it led 150 deputies into the National Assembly, 
occupying the position there of the most numerous fraction of the Assembly, 
And all this is not thanks to but in spite of the electoral system, which is ex. 
tremely far from perfect in France. 

A proportional system was adopted for the elections to the Constituent As- 
semblies of 1945 and 1946, and also to the National Assembly of 1946. This 
system raised the proportion of petty and extremely petty party groupings, each 
of which is completely insignificant in the country, but all of which together 
are very perceptible in the Parliament. By passing from one large group to 
another, they can unexpectedly influence the outcome of parliamentary elec. 
tions. 

For the elections of 1951, a new electoral law, returning to a majority system, 
established the right of different parties to unite their lists [of candidates] 
into one, before the voting. A list (whether simple or joint) which obtained an 
absolute majority, received all the seats of the district (or department). Under 
the opposite system, the seats had been distributed in proportion to the number 
of votes received by each list. Only in the Department of the Seine was pro- 
portional voting kept, as an exception. The formation of blocs of lists by the 
bourgeois parties, directed against the candidates of the Communist Party, cost 
the latter several dozen seats (99 instead of the 183 in the National Assembly of 
1946). The very same treacherous system of voting was in effect at the elections 
of 1956 as well, but the general political circumstances were much more favor- 
able to the Communist Party than they had been in 1951. The most noteworthy 
feature of these elections was the shift of the basic mass of voters to the left. 
The number of votes cast for Communists and for Socialists rose by more than 
1 million, in comparison with the elections of 1951. As has already been men- 
tioned, the Communist Party received about 5,600,000 votes and 150 seats, and 
the Socialist Party more than 3 million votes and 104 seats. The parties of the 
government camp lost votes and seats. 

Events of the last 10 years testify to the fact that the faith of the workers in 
the Communists is growing. The Communists of France, like the Communists 
of all capitalist countries, will continue the struggle for the broadening of the 
right to vote, for the freeing of the electoral system from everything which dis 
torts the will of the voters, for the halting of interference in elections by govern- 
ment agents, and for the distribution of seats in conformance with the number 
of votes cast for one list or another. There is no doubt that the voters—not 
only workers, but bourgeois voters as well—are becoming more and more sensi- 


18 “Resolyutsii XX S’yezda Kommunisticheskoy Partil Sovetskogo Soyuza,”’ pp. 10-11. 
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tive to the injustice of the electoral law, to the absurdity of the electoral system. 
This is characteristic of the voters of all capitalist countries. an ‘ 
In Italy in 1953, on the eve of the elections, the government coalition in 


Parliament introduced a new electoral system giving the government parties il- 


jegal advantages. The Communist and Socialist Parties led the struggle against 
this law, and as a result, the party of the “Christian Democrats,” which had 
counted on receiving more than half the votes cast and thus gaining, in accord- 
ance with the law of 1953, 380 seats out of the total of 590, lost around 
9 million votes in comparison with the elections of 1948 (10,834,466 as opposed 
to 12,712,762) and received 261 seats (against 305 in 1948)."* The newly elected 

rliament was obliged to restore the previous system of elections in 1954. 

The fruits of persistent efforts are being found everywhere. In France, be- 
hind the Communist deputies stand one-fourth of all the voters, and despite all 
the cunning maneuvers of the bourgeois parties, the elections give the Com- 
munist Party one-fourth of the seats—more than any other party. And it can 
pe said with full assurance that this growth will continue. A significant portion 
of the voters of the left groupings are recruited from among the peasantry, 
which is profoundly interested in land reform; from among the petty city 
pourgeoisie, which, like the peasantry, suffers from tax injustice, the oppression 
of the large capitalists, and the antipopular foreign policy of the government 
with its costly weight of armaments. The masses are becoming more and more 
eonvinced that the Communists stand for the least painful transition from one 
social system to another, higher one, and this will be an important cause for 
the further expansion of the influence of the Communist Party, and for a new 
growth in the number of its voters. The incorrect notion that the Communist 
Party, as a matter of principle, will not accept a peaceful conquest of Parliament 
to convert it to the genuine service of the people is being left in the past. In the 
Parliaments themselves leftist elements will be more and more inclined to an 
alliance with the Communists, from which they have up till now been restrained 
by a fear of violent actions, supposedly inevitable in the event of the rise in 
Parliament of a leftist majority led by the Communists. 

Under these conditions, the Communists are again and again appealing to the 
Socialists for unity of action. ‘“‘The Socialists and Communists are again close 
to possessing together a majority in the French Parliament. By effecting a 
united proletarian front and by drawing into the broad movement of the popular 
front the working peasantry, all toilers, and all of the petty bourgeoisie, the 
Socialists and Communists will receive the opportunity to conquer the reac- 
tionaries and to employ the firm majority won in Parliament for an effective 
change in policy and for the satisfaction of the progressive aspirations of our 

le.’’ 5 

wre struggle of the working class for a parliamentary majority is inseparable 
from the struggle to raise the significance, role and value of the Parliaments. 
The broader the access of the best people of a nation to a Parliament becomes, 
the more progressive parliamentary legislation will be, the more it will corre- 
spond to popular yearnings, and, obviously, the more truly and the more rapidly 
representational institutions will be raised to the level of the social transforma- 
tions which have become urgent. A Parliament is called on to legislate. But 
its legislation is reduced to a very narrow scope—it makes laws for the govern- 
ment. The Parliament is called on to check on the government to verify its 
political line, and to remove the government if its activity departs from the 
directives of the Parliament. But in certain cases this is not done at all, and 
in others it is not given due effect. In the United States, it is true, many— 
perhaps too many—laws emerge from Congress, and all this formally at its own 
initiative. But the Government, which is called on to put the decisions of Con- 
gress into effect, is not politically responsible to it, is not subject to its supervi- 
sion, and executes only that which it considers necessary. The Government is 
much more closely and directly tied to the large capitalists than is Congress, and 
mainly defends their interests. It is not difficult for the Government to turn 
against the people even such laws of Congress as are supposedly intended for 
the benefit of the people. In its directly regulating and directing activity it 
serves the capitalists, and not the people. 

Despite all this, even in the United States not all roads are closed for the 
working masses to exert influence both upon the Congress and upon the Govern- 








4 See M. Grindrod, ‘The Rebuilding of Italy,’”’ London, 1955, p. 82. 


*M. Thorez, “Quelques Questions Capitales Posees au 20-e Congres du Parti Com- 
muniste de l'Union Sovietique” (l’Humanite, 27 III, 1956). 
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ment. These roads lie, above all, through the use of the constitutional opporty. 
nities existing in the States. The Federal Constitution of the United States js 
obsolete ; it is a contradictory, incomplete State system, in discord with reality, 
But the constitutions of the majority of the States contain norms which are 
valuable from the point of view of the struggle for democracy. Among them, 
there should be noted the various forms of so-called popular voting of laws (the 
compulsory constitutional referendum, the referendum of ordinary laws, com. 
pulsory or optional, the popular initiative of constitutional amendments and of 
ordinary laws, and the popular initiative for the annulment of judicial deg. 
sions). Also to be noted are the elected status of official persons, the right to 
recall in advance not only members of a State legislature, but also offic; 
elected and nonelected (including judges). These rules are applied rather fre. 
quently, but not yet for the benefit of the workers ; rather, in the interests of the 
party managers of the Democrats and the Republicans, and of their masters, the 
capitalists. 

In the bourgeois-democratie states of Europe, the basic features of the pogi- 
tion of the Parliaments are the same as those of the U.S. Congress. But here 
there exist two variants of the parliamentary system, the English variant ang 
the continental variant, and corresponding to this, two types of governmental 
authority. In England, political custom does not allow a parliamentary minor- 
ity, no matter how significant it may be, to participate in the Government. As 
a consequence, this Government is a committee of the parliamentary majority, 
and, in actual fact, the leader of this majority. And if so, then it also legis. 
lates in the most varied ways, mostly with the subsequent approval of Parlia- 
ment. The minority constitutes “the opposition,” and its members speak in 
the Parliament with criticism of the Government. This is all that they can do, 
Once in the course of every 4 or 5 years the voter is given the right to decide in 
“sovereign” fashion who he is for—the Government, or the opposition. And, “in 
accordance with his decision,” either the distribution of the parties in the Honse 
of Commons remains as before, or else the parties exchange places. 

Such is the system. Its defects strike the eye. The most essential among them 
is the same one which exists under American conditions: Only formally do the 
laws originate in Parliament; in actual fact, this is the work of the Cabinet. 
But legislation of the Parliament would be higher than legislation of the Cabi- 
net, both in principle and in practice. The interests of the workers and the 
desires and aspirations of the people seep through to the House of Commons 
much more directly and irresistibly than they do to the Cabinet. It is true that 
parliamentary lawmaking goes on more slowly than cabinet lawmaking, but 
does quick and poor legislation really have such an undisputed advantage over 
legislation which is slow and good? No; and here—“better to have less, if better.” 
It is noteworthy that those who support Government legislation as being rapid 
do not complain when the House of Lords irresponsibly delays legislative meas- 
ures it does not like. The Labor government’s bill to nationalize the steel foundry 
industry was delayed by the House of Lords for a whole year—the longest period 
for which the Lords (according to the law of 1948) can put off the entry into 
effect of laws adopted by the House of Commons. With all its imperfection, this 
law was useful for the masses, but it contradicted the tendencies of the large 
eapitalists, and the lovers of rapid legislation were silent. With the sympathy of 
all the reactionaries, the Lords demanded that the law be laid aside until 1950, 
that is, until the new elections to the House of Commons, but the Laborite lead- 
ership in this case displayed praiseworthy firmness, and the law entered into 
effect in 1949.” 

The criticism of the opposition could greatly facilitate raising the quality of all 
the work of the House of Commons. The questions addressed to the Govern- 
ment at almost every session of the House served to do this, as do the speeches 
of the opposition in discussions. Several times a year, in the discussion of the 
budget or in “the answer to the speech from the throne,” the opposition has an 
opportunity for broad general criticism of the Government. The public listens 
attentively, and public opinion reacts in lively fashion to the questions and their 
answers and to the parliamentary discussions in general. It must be precisely 
for this reason, and not at all for economy of parliamentary time, that discus- 
sions of this kind are extraordinarily limited by the rules of the House. The 
Speaker can put off any question. A parliamentary majority can cut short a dis- 
cussion at any time, at the most critical place for the Government. However, it 


16 See H. Morrison, “Government and Parliament,” London, 1954, p. 184. 
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js impossible to misuse these means, since every case of such misuse is a defeat 
for the Government in the eyes of the onlookers. But the opposition, and pre- 
cisely the Laborite opposition, puts the instrument of parliamentary criticism 
into effect halfheartedly and unwillingly, and is clearly lenient toward the 
Government’s weak and tender points. 

Only the criticism of the Communist deputies, when they have been in the 
House (the last time was in 1945) has been bold, principle-minded, and thor- 
ough. There have never been more than two Communists here. Of course, they 
could not have a perceptible influence on parliamentary affairs. But a numer- 
jeally more significant Communist group will undoubtedly be able to attract to 
its side the leftist Laborite delegates, and to develop a lively, constructive ac- 
tivity which will draw the attention of the voters to it and which will facilitate 
a strengthening of the Communist and left-Laborite opposition from election to 

tion. 

mn the bourgeois democratic states of continental Europe, with one variation 
or another the French form of the parliamentary system is widespread—a sys- 
tem of many parties, a parliament of many fractions, and a coalition govern- 
ment. Since in France the bourgeois parliamentary groups are varied and un- 
stable, the Cabinets are in fact deprived of the support of the majority which 
has been artifically heaped together, and are obliged to resign. From 1946 
through 1955, 18 Cabinets were changed; in England, about a century would be 
needed for such a number. Even within the Cabinets there is no unconditional 
agreement on questions which are sometimes crucial. Certain members of a 
Cabinet are often in opposition to each other or to the Premier. 

The circumstances of the French parliamentary system permit a qualitatively 
and quantitatively strong Communist group to display ardent activity in the 
bureau of the house, in its commissions, and at a plenum. There is no doubt 
that such measures as the nationalization of the coal industry, the electric 

r stations, and the banks (1945 to 1946), the recognition of the national 
rights of Tunisia and Morocco by the French Government (1955), and finally, 
the draft law of the government of Guy Mollet on social security for the elderly 
(1956), could not have gone through the Parliament without the initiative and 
sunport of the Communists. In the National Assembly there is not the pedantic 
differentiation, the order of ranks and pretentions which are characteristic of 
the House of Commons. The activity of the individual deputies is wide here. 
They enjoy the power of legislative initiative not only in theory, but also in 
fact. Procedural questions are decided at the periodic meetings of the bureau 
of the National Assembly with the leaders of the different groups. Oral or writ- 
ten questions to the Government have almost no significance here. On the 
other hand the role of interrogation is very important. Every deputy has the 
right to interrogate the Government, that is, to demand of it explanations on a 
matter of political significance. The interrogation is accompanied by a general 
dehate, and is concluded by a “resolution” of the National Assembly, which can 
contain a “vote of no confidence” in the Government, consequently making its 
resignation necessary. 

As a practical matter, the course of affairs in the National Assembly is firmly 
regulated at the above-mentioned meetings, at which in certain cases the opinion 
of the Government has decisive significance. Thus, an interrogation cannot be 
put on the agenda without the agreement of the Government. Legislative pro- 
posals coming from the Government always enjoy important procedural ad- 
vantages both in the commissions and in the Assembly itself. In general, there 
is no doubt that so long as the cabinet keeps control over a parliamentary ma- 
jority, it directs the course of affairs in the Nationality Assembly, and having 
lost this control, it only cedes authority over the Parliament to another Cabinet. 
The constitutional amendment of 1954 gave additional strength to the position 
of the Government, and also somewhat strengthened the role of the Council of 
the Republic—the second house, the product of a confused system of indirect 
voting, where the Communist Party has only about 5 percent of the seats in all 
(as contrasted to 25 percent in the National Assembly). Perhaps the greatest 
significance attaches to the fact that in 1948 the National Assembly breached the 
formal and categorical prohibition against the delegation of legislative powers, 
a prohibition which is contained in the constitution.” Thereby, naturally, a 
precedent has been created for a future National Assembly. 





"See M. Prelot, “Precis de Droit Constitutionnel,” Paris, 1953, p. 460. 
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The Italian Parliament has still far from acquired the significance which jt 
could have in conformance with the democratic provisions of the Constitutiog 
of 1947. The fact is that that constitution is to this day only partially in effect, 
It imposed On the Parliament the responsibility of issuing a number of constity. 
tional laws which would in practice form and guarantee a bourgeois-democratie 
system in Italy. But these laws do not exist to this day. There is no law 
formalizing the constitutional court (articles 134 to 137); there is no higher 
Magistrates’ Council (article 104) ; the provincial statutes of autonomy provide 
for by the constitution exist in four provinces out of nineteen (article 31) ; ang 
there is no law on a referendum or on popular initiative (article 71, 75, 138) 8 

As a consequence of the lack of autonomous provinces and provincial councils, 
the Senate, invested with the very same rights as the Chamber of Deputies but 
formed, according to the constitution, “on the province principle” (article 57) 
with independent representation from the provinces, was elected in 1953 pre. 
cisely as was the Chamber of Deputies, but for 6 years (and not for 5 like the 
Chamber) and of persons 40 years of age (and not 25, as for the Chamber), 
Nevertheless, the Communist and Socialist Parties who had in 1953 218 seats 
out of 590 in the Chamber of Deputies, had in the Senate in 1953 86 seats out 
of 237.“ The Senate in its present form, not representing the autonomous 
provinces, is an unnecessary and burdensome appendage to the Chamber of 
Deputies. For example, a bill on the referendum and initiative which passed 
the Chamber of Deputies in 1951 was traveling from the Chamber to the Senate 
and back again for a long time afterward. The Senators made long speeches 
about how referendums are held in different countries and so on,” but the bill 
thus did not manage to pass both houses. 

The Government majority, led by the Christian Democrats, prefers to rule 
without referendums, without the constitutional court, without the autonomons 
statutes for the provinces, keeping in place the authority of the prefects and the 
entire old bureaucratic apparatus, despite the democratization of the admin- 
istration proclaimed in the constitution. 

The Communists and the Socialists of Italy are carrying on a struggle for 
legality, for the constitution, for its practical execution, for the abolition of 
bureaucratic centralization, and for the supreme rights of the Parliament. The 
elections to the provincial councils in May 1956 showed once again that ex- 
tremely significant popular masses are on the side of the Communists and So- 
cialists—about 8,500,000 votes, or 35.1 percent (in the provincial elections of 
1951-52 this was 33.5 percent). The Christian Democratic Party every day is 
finding its anticonstitutional form of action more and more difficult, both in the 
country and in Parliament. When the constitution of 1947 is brought fully into 
life, it will be an important factor in the further democratic transformations 
and the true renewal of Italy. 

The Communists in France, and the Communists and Socialists in Italy are all 
exercising with great success the unity of the working class, headed by the 
toiling masses. Thanks to the decisions of the 20th Congress of the CPSU, the 
idea of such unity is before our eyes becoming one of the ruling ideas of the era. 
The most eminent and the oldest leaders of European socialism are expressing 
themselves in favor of this—like, for example, Camille Ruysmans, President of 
the Belgian Chamber of Deputies, who said: “I wish with all my strength to 
aid the reestablishment of the unity of the working class in Europe.” 

Such unity is a necessary preliminary for the creation in the parliaments of 
a firm majority of the best representatives of the nation, striving for a peaceful 
Socialist transformation. And the sooner the parliaments get back their con- 
stitutional privileges which have been illicitly usurped by the governments, the 
easier, the sooner, the more truly they will be converted into organs of a true 
popular majority. The Declaration of the Supreme Soviet of the U.S.S.R., of 
February 9, 1955, justly declares: “On the parliaments lies the great responsi- 
bility for the preservation and strengthening of peace.’ For this, they should 
be freed from the unnecessary and belittling guardianship of the governments. 
The colossal military budgets voted by the parliaments in England and the 
United States would not exist if a calm and businesslike parliamentary discus- 
sion of the question were to be opposed to the war panic organized by the arms: 





18 See A. Battaglia, P. Calamandrei, E. Corbino, G. De Rosa, E. Lussu, M. Sansone, 
L. Valiani, “Dieci Anni Dope,” pp. 209-316. 

1 See M. Crindrod, ‘““‘The Rebuilding of Italy,”’ p. 89. 

2 See A. Canaletti Gaudenti, Battaglie Parlamentari. ‘“Discorsi e Relazioni al I-o Santo 
de la Republica, Roma” [1954], pp. 247-288. 
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merchants. Not only the working class, but every nation as a whole, is in need 
of peace, democracy, and socialism. A genuinely national parliament will be 
able to give this to the nation. 

Mr. Sourwine. Also the following excerpt from the keynote ad- 
dress by Eugene Dennis, for the 16th National Convention of the 
Communist Party, U.S.A., as reprinted in the March 1957 edition 
of Political Affairs [reads]: 

I hope we shall get away from rigidly conceived national campaigns, but 
rather seek flexibly to focus attention locally and in the States on specific 
jssues already projected by the labor and people’s movements. 

General Wyman, you spoke of the fifth amendment. I should 
like to ask you, do you have in mind that the Congress can legislate 
at all with regard to the fifth amendment, or the interpretation, or en- 
forcement, or application of it? 

Mr. Wyman. Very narrowly—no. The answer is “No.” I was 
merely referring to the perennial problem of at what point does a wit- 
ness Waive his right to claim the fifth amendment, does he have to 
refuse to answer every question, or can he reach a point and then say 
“Tam not going to answer this one, I am going to take the fifth on this 
one.” I think we need a decision making that road a little bit clearer. 

Mr. Sourwine. But this is not a legislative problem, is it? 

Mr. Wyman. No, sir. 

Mr. Sourwine. It is nothing this committee can do anything about? 

Mr. Wyman. I do not believe so, sir, that is a constitutional privi- 


| 
Ver. Sourwine. General Wyman, you spoke of the attitude of the 
Supreme Court of the United States with respect to the right of a 
State to investigate. Didn’t the Court in the Sweezy case, and per- 
haps also in the Uphaus case, take the position—the majority of the 
Court take the preeaen-tnae it could not conceive of a State interest 
insuch matters 

Mr. Wyman. I do not believe I should answer anything having to 
do with the Uphaus case. In the first place, I was a party to Uphaus, 
largued Uphaus. Uphaus is now pending. New Hampshire judg- 
ment was vacated, and it was sent back to the Supreme Court of New 
Hampshire for consideration in light of Sweezy, and the Supreme 
Court of New Hampshire refused to change its original decision, 
reaffirmed it and sent it back to Supreme Court of the United States 
with the statement to the effect, in substance, “We do not understand 
how the Supreme Court could have fallen into such a plain mistake.” 
And that case is now pending. It is, I believe, the case longest pend- 
ing before the High Court at the present time. 

@ looked for it yesterday, we have been looking for it every Mon- 

day for the last 5 months. 

. Sourwine. Mr. Chairman, may I ask leave to insert in the 
record at this point an excerpt from the first decision of the Supreme 
Court in the Sweezy case on that particular point ? 

Senator Dopp. Without objection it will be inserted. 
Mr. Sourwine. Thank you, sir. 
(The excerpt referred to is as follows:) 


Notwithstanding the undeniable importance of freedom in the areas, the 
Supreme Court of New Hampshire did not consider that the abridgement of 








60 PROPOSED ANTISUBVERSION LEGISLATION 


petitioner’s rights under the Constitution vitiated the investigation. Ip 
view of that court, “the answer lies in a determination of whether the object of 
the legislative investigation under consideration is such as to justify the restriction 
thereby imposed upon the defendant’s liberties.” 100 N.H., at 113-114. It foung 
such justification in the legislature’s judgment, expressed by its autho 
resolution, that there exists a potential menace from those who would overthrow 
the government by force and violence. That court concluded that the need for 
the legislature to be informed on so elemental a subject as the self-preservation 
of government outweighed the deprivation of constitutional rights that occurreg 
in the process. 

= We do not now conceive of any circumstance wherein a State interest wong 
justify infringement of rights in these fields. 

Mr. Wyman. I will say this, Mr. Sourwine, when the Uphaus de. 
cision is handed down there may be answers judicially to quite a few 
problems here and there may not. It is hard to know what the ground 
of decision will be, or what the decision will be, but I do not believe 
it is in accord with the code of ethics for me to discuss a pending case 
in any way. 

Mr. Sourwrne. Mr. Wyman, you spoke of the teaching and ad. 
vocacy of the rightness and duty of the overthrow of the Government 
of the United States. Now let’s assume that there is a driver-training 
course in a high school, and that, in connection with this driver-train- 
ing course, the embryo drivers are taught that pedestrians are a 
waning group, that it is inevitable in the light of history that pedes. 
trians will be wiped out, that automobile drivers are the comin 
ruling class, and that therefore the driver of an automobile should 
always head straight for his objective and disregard pedestrians en- 
tirely, and suppose the teaching stopped there. This would not in- 
cite to any immediate violence against pedestrians, would it? And 
yet wouldn’t it, of necessity, constitute a danger to all pedestrians 
because, that seed having been planted and accepted by the driver, 
occasions would necessarily arise in which pedestrians would be in 
danger as a result of it! 

Mr. Wyman. I would think that if ever done, it would be some- 
thing which might be regulated by the State in the exercise of its 
police powers. 

Mr. Sourwtne. Isn’t this a fair analogy with respect to the teaching 
of the duty and the inevitability of the forceful overthrow of the 
Government of the United States? 

Mr. Wray. It is an analogy in part, except that overthrow of the 
Government of the United States, in the fanatical cause of the estab- 
lishment of a system which is preferable in some peoples’ viewpoint, 
even by violence, can affect the thinking of people, of the young peo- 
ple today who must make the transition one day from adolescence to 
adulthood, and assume the responsibility of their own affairs, making 
that transition ever so much more difficult. And I would say the 
whole conflict of ideas in the minds of men is ever so much more im- 
portant, more fundamental, and more dangerous than the illustration 
that you have just put that it is hard to draw the comparison. 

Mr. Sourwine. Mr. Wyman, speaking specifically of the various 
bills that are before the committee—and I do not intend to force you 
to take a position on any bill on which you do not wish to—I just want 
the record to show clearly what your position is. 

With regard to H.R. 2369, which would amend the “organize” 
section of the Smith Act, and the companion Senate bills, do you have 
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an opinion as to whether these bills would adequately solve the prob- 
Jem raised by the Supreme Court decision in the Smith case, the 
Yates-Schneiderman case? 

Mr. Wyman. I believe they would. I would add in line 8 of H.R. 
9369, after the word “clubs” the word “cells”. 

Mr. Sourwine. This word is used in S. 1300, is it not? 

Mr. Wyman. I guess I do not have S. 1300 here. Yes;Ido. Yes; 
itis. I would add it in the House bill in any event, it being a word 
that has particular reference to Communist activity. 

Mr. Sourwrne. Now, have you given consideration to H.R. 1992 
and S. 1646, which are bills havin the purpose of expanding the 
scope of application of the existing Espionage Act? 

Mr. Wyman. I have, but I would prefer to abstain from comment 
on those simply because I am not, I believe, in a position to give, to 
make, a contribution. 

Mr. Sourwine. Your abstention does not indicate any opposition? 

Mr. Wyman. None whatsoever, it is just that the subject 1s one on 
which there are others much better informed. 

Mr. Sourwine. Now, referring to S. 1305, which would amend the 
teaching and advocacy section of the Smith Act, you have noted, have 
you not, that it starts out by taking the language now in the law and 
preceding it with the phrase “Without regard to the immediate prob- 
able effect of such action” ¢ 

Mr. Wyman. Yes; I have noticed that. 

Mr. Sourwine. The second section of this bill then sets up a new 
standard based on intent ? 

Mr. Wyman. Yes, sir. 

Mr. Sourwine. Is it your opinion that both of these criteria are 
desirable in order to adequately strengthen the Smith Act in this 
section ? 

Mr. Wyman. Yes, sir. I can see no justification whatever, on any 
theory, that it should be permissible in this country, assuming a crimi- 
nal intention to ultimately gain the objective to teach, advocate, ad- 
vise, or abet the necessity of overthrow of the United States, or of any 
State by force and violins: I cannot see why that has to be free 
speech. 

Mr. Sourwtne. General Wyman, refering to S. 1304, which would 
broaden the application of the Summary Suspension Act of 1950, are 
you familiar with the decision in the Cole case, Cole v. Young? 

Mr. Wyman. I am familiar with it in the sense that I read it and 
abstracted it for the committee on Communist tactics of the Ameri- 
can Bar Association, but I am not familiar with it in the sense of 
having been a party, amicus curiae, or otherwise. 

Mr. Sourwrne. Would you have an opinion that you would wish to 
express with regard to the desirability of enactment of this bill 
S. 1034? 

Mr. Wyman. Well, I have noted here, after I have gone over these, 
that I have no objection to the bill, but it is out of my field. 

Mr. Sourwine. Do you have the same attitude with regard to 
S. 1303, the passport bill ? 

Mr. Wyman. Yes. Now on the passport bill, I simply say this, that 
there is another committee in the American Bar Association, known 
as the committee on individual rights as affected by national secu- 
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rity—Fred Ballard is chairman of that here in Washington—and | 
understand that the committee is actively studying this particular 
aspect of the whole internal security question, and that the committee 
may be in conference with us, and we may not be entirely in agree- 
ment, we do not know yet. But, at this time, we have made a detailed 
report to the house of delegates and recommended legislation in this 
field, and I would feel that it would be better to confine my remarks 
merely to an endorsement of the recommendations of the committee, 
with one other observation, which is simply that I do not conceive 
that a person has a right, an absolute right, to a passport, and it would 
seem to me that whenever there are reasonable grounds to conclude that 
the issuance of a passport might result in furtherance of Communist 
activity by the applicant anywhere in the world, or that it is more 
srobable than not that such would be the case, that the passport might 
be lawfully withheld. 

Senator Krarine. Well, certainly someone should have the power 
to lawfully withhold a passport to a known and admitted Communist 
to go and spread his poison all over the world. 

Mr. Wyman. Absolutely, sir. 

Senator Keating. Now the question, of course, is how much further 
than that, if any, you are going to go, and reasonable men may differ 
on that. But I do not see how anyone can object to vesting in some 
agency the power to withhold a passport from a known Communist. 

Mr. Wyman. I think that is right. 

Mr. Sourwine. Mr. Wyman, drawing your attention to S. 1302, to 
amend sections of the Immigration and Nationality Act, dealing spe- 
cifically with the supervision of aliens under order of deportation, 
is this a bill which you consider out of your field ? 

Mr. Wyman. Oh, yes. That is a Department of Justice problem, 

Mr. Sourwine. With regard to S. 1301, requiring the making of full 
disclosure respecting loyalty to the United States a condition of Gov- 
ernment employment, do you have a recommendation with regard 
to this bill ? 

Mr. Wyman. No. Again, this deals with the Federal branch of 
Government, the executive branch. I will say this, however, I have 
my own feeling, of course, which is that working for the Government 
is a privilege, and not a right, and that if a person does not wish to 
answer relevant courteously asked questions relating to subversive or 
possible subversive activity, either presently or in the past, I would 
assume he cannot hold his job. I do not see anything complicated 
about that, providing the mechanism for application of that formula 
to an individual, and methods by which it is applied, are fair. 

Mr. Sourwine. Finally, Mr. Wyman, drawing your attention to §. 
294 and S. 1299, which are the two bills dealing specifically with the 
States right to deal with subversion, have you compared these and 
can you give us any views with respect to the desirability of the 
language of one bill as against the other ? 

Mr. Wyman. Well, S. 294, I helped to draft, not this time but 2 
or 3 years ago. It is a straight amendment to the Smith Act pro- 
viding “We did not intend any such thing,” but I would think that 
the language in 8S. 1299 might very well be a preamble manifesting 
congressional intention and before incorporating al] of the language 
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id I of S. 294. ‘They are both very brief bills, but I do think it would be 
ular yivantageous to indicate clearly that it is congressional intention that 
ttee State statutes in the field of sedition against the United States and/or 
an inst a State should have concurrent enforceability and again I 
iled ay to the chairman, that is not so the States can dually prosecute at 
this all put so as to ensure the capacity of the States to investigate under 
arks | jth cooperatively with the Federal Government and to work with 
ttee, them without trampling on any private rights unreasonably. 

lve Mr. Sourwine. Do I understand your correctly, General Wyman, 
ould that you are suggesting the possibility that the committee, in re- 
that ing legislation, amend one or another of these bills so as to include 
inist_ | {nthe reported bill the material that is now in S. 1299 as a preamble, 
nore —_| followed by the material that is now in S, 294? 


ight | Mr. Wyman. That is correct. 

Mr. Sovrwine. I have no other questions, Mr. Chairman. 
>wer Senator Dopp. Do you have any further questions, Senator Keating ? 
rie Senator Krarinc. No questions. 

Senator Dopp. Mr. Wyman, we are very grateful to you. Your 

testimony and your statement have been, as I said, very clear and very 
‘ther understandable and will be very helpful to the committee. 
iffer Mr. Wyman. Thank you. 
some Senator Dopp. Thank you for coming here today. 
nist. (At this point in the proceedings, Senator Keating left the hearing 
9) to room. ) es : a " 
“y Senator Dopp. We will recess for 5 minutes. 
Spe (At this point a short recess was taken.) 
tion, Senator Dopp. The committee will resume. 
} IsMr. Frank B. Ober here? 

dem. Will you raise your right hand? Do you solemnly swear the testi- 
full mony you give before this committee will be the truth, the complete 
Gov- trath, and nothing but the truth, so help you God? 
gard | Mr. Ozer. I do. 

Senator Dopp. Thank you, sir. Will you sit down and state your 
h of name? : 
have 
igo | TESTIMONY OF FRANK B. OBER, MEMBER OF THE MARYLAND BAR 

2 

ve or | Mr. Oper. My name is Frank B. Ober, and I am a member of the 


ould Maryland Bar. 
cated Mr. Sourwine. Are you the same Ober whose name is on the Mary- 


mula | lmd State antisubversive law ? 

| Mr. Oper. I am, sir. 
toS. | Senator Dopp. Weare glad you are here this morning, Mr. Ober, and 
hthe | weareanxious to hear from you. Would you like to make a statement ? 
» and Mr. Oper. May I submit a written statement, and then summarize it 
f the as to save some time ? 


Senator Dopp. Very well. 

but 2 Mr. Ozer. The statement, I think, can be summarized but there are 
-pro- | &good many things in it that I would like to have in the record. 

: that Senator Dopp. We will receive the complete statement and make it 
sting | spartofthe record. And that is so ordered. 

ruage 
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(Mr. Ober’s full statement is as follows :) 


STATEMENT OF FRANK B, OBER, MEMBER OF THE MARYLAND BAR, IN SupPpory 
or S. 294 


I am keenly interested in all of the legislation before this committee. ] have 
criticized the Supreme Court for its decisions in the subversive field in a recent 
article in the American Bar Journal (January 1958; reprinted in the hea 
the Subcommittee on Internal Security of the Judiciary Committee of the g5tp 
Cong., 2d sess., on S. 2646, at p. 895, bringing up to date an article in 1948 in 34 
A.B.A.J. 645). Today I should like to confine my discussion to the bill introduceg 
by Senators Bridges, Cotton, and Keating, which would have the effect of reve 
the Nelson case. This decision invalidated a State statute imposing penalties op 
conspiracy to forcibly overthrow organized government. I am interested in this 
naturally because the effect of the Nelson case was to nullify a large part of 
the Maryland statute in this field, which had been drafted by a commission of 
which I, by appointment of the Governor, was chairman. I submit that it ig ag 
important (and even more important in many respect from a constitutional stanq. 
point), for reasons that I shall explain, to pass this bill as the other bills before 
the committee. 

I, IMPORTANCE OF IMMEDIATE PASSAGE OF S. 294 


The Nelson case in 1956 has remained law for almost 3 years, although it has 
brought the majority of six Judges of the Warren Court into conflict with the 
other branches of the Federal Government, its own prior decisions, the States, 
and public opinion: 

1. With Congress, because Congress had explicitly provided, as pointed out by 
the dissenters in Nelson, that nothing in the Criminal Code “shall be held to 
take away or impair the jurisdiction of the courts of the several States under 
the laws thereof.” The legislative history of this section and of all of the 
Federal legislation relied upon by the majority of the Court, references to which 
history are contained in the dissent and in my article above referred to (44 
A.B.A.J., p. 87, note 45) demonstrate conclusively that Congress had not the 
slightest idea of taking away the fundamental sovereign power of the States to 
protect themselves by State law against subversion. 

2. With the Executive, because the assumption of the majority that there would 
be a conflict between State and Federal enforcement is denied by the Department 
of Justice itself in a brief filed as amicus curiae in the Nelson case. This brief 
stated, on the contrary, that there had never been any such conflict (cited by 
the dissent in 350 U.S., p. 518). Moreover, the current bill S. 294 still has the 
approval of the Department of Justice (85th Cong. 2d sess., Congressional Record, 
Aug. 20, 1958, p. 17338). 

3. With the States, as evidenced by the fact that at least 42 States had enacted 
legislation as a matter of self-preservation. Many of these statutes date back to 
the syndicalist movement of the 1920’s and some for a century. Not only did the 
States actively intervene in the argument in Nelson, but 35 joined in asking the 
Supreme Court to rehear the case, to no avail. The National Association of 
Attorneys General (Congressional Record cited, supra) has several times en- 
dorsed legislation such as S. 294 to reverse the decision. 

The conflict with the States is pointed up also by the unusual recent action of 
the Conference of State Chief Judges. In their report they sharply criticized the 
extension of the doctrine of preemption in the Nelson case to invalidate a State 
law against the violent overthrow of government. As they pointed out, that 
doctrine had originated in interstate commerce cases, where Congress is expressly 
given the constitutional power to regulate. It had never previously been used 
to deprive the States of their police power, and certainly not to prevent the States 
from protecting themselves against the forcible overthrow of government (see 
report in U.S. News & World Report, Oct. 3, 1958, at p. 95). (It may be added 
that the report of the chief judges was adopted by an overwhelming vote of 36 
to 8. The minority dissented for the most part because of a fear of public mis 
apprehension that it might involve an unrelated controversial political matter, 
which the majority had expressly disclaimed.) 

4. With its own prior decisions, because the Supreme Court had previously 
uniformly upheld such State laws for more than 30 years (Gitlow v. N.Y., 268 
U.S. 652, 667, 669; Burns v. U.S., 274 U.S. 328). While Justices Holmes and 
Brandeis dissented sometimes if they thought the acts prosecuted were t00 
trivial to present a clear and present danger, they cast no doubt on the power 
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of the States to enact such statutes, and both joined in upholding unanimously 
such a statute ( Whitney v. Calif., 274 U.S. 327). 

5. With the overwhelming opinion of the organized bar. This opinion was 
dearly expressed after a most careful examination by a report in 1957 of a 
committee of the American Bar Association on Communist tactics, under the 
chairmanship of our distinguished former Senator of Maryland, the Honorable 
Herbert R. O’Conor, a former member also of the Senate Judiciary Committee. 
The eee strongly supported S. 654, which is almost identical with the 

nt S. j 

The same committee, under the chairmanship of Peter Brown, again strongly 
criticized the Nelson case in its report to the American Bar Association August 
9, 1958 (see Congressional Record of that date, pp. 17717, 17718), in which it 
recommended the restoration to the States of the right to enforce their own 
gntisubversive laws (ibid. p. 17722). This recommendation was repeated in 
the report submitted by the same committee in February 1959, to the house of 
delegates. The house of delegates, officially representing the American Bar 
Association, adopted in February 1959 a resolution recommending to Congress 
“ specific pronouncement of congressional intentions that State statutes pro- 
gribing sedition against the United States shall have concurrent enforcibility.” 

6. With public opinion. It is confidently asserted that there is no better 
evidence of this than the referendum on the State statute which was conducted 
in my own State of Maryland. In this referendum, which is the only one that 
has been conducted so far as known on a State statute, the Maryland statute 
imposing criminal penalties on those engaged in a conspiracy to forcibly over- 
throw State or Federal Government, was approved by a public vote of almost 
8to 1. This vote was obtained in spite of a bitter, organized campaign by 
the Communists against the statute. It was likewise opposed by some well- 
meaning liberals, but the reasons they advanced have been demonstrated by 
the subsequent administration of the statute not to have materialized. This 
Maryland statute, it should be noted, was a carefully drawn statute, quite unlike 
the crude Pennsylvania statute involved in the Nelson case, and modernized 
the law against conspiracy to permit the States to cope with all of the activities 
of domestic communism. The result of this actual vote demonstrates beyond 
question the public support of a State’s right to legislate against sedition. 

So far, I have pointed out that the Nelson case brought the Supreme Court 
into direct conflict with Congress; with the executive department of the Federal 
Government; with its own prior decisions; with the views of the vast majority 
of lawyers as indicated by the overwhelming action of the house of delegates 
of the American Bar Association; and with public opinion. I have done this 
because I submit that a reversal of the Nelson case is long overdue and because 
itis demonstrably clear that its repeal would have the support of the country. 
Ihave always thought that each of the cases of the Supreme Court which have 
been justly criticized in this field should be reversed by statute where it seemed 
necessary, and that this traditional process will have a cumulative effect in 
restoring public confidence in the Court. This is the method that will re 
emphaize to the Court that it is the political branches of the Federal and State 
Governments, and not the nine Judges of the Supreme Court, that have access 
to the knowledge and the responsibility for protecting the people against the 
violence inherent in the Communist conspiracy to forcibly overthrow the Gov- 
emment. After all, the Supreme Court itself has on many occasions stressed 
the greater knowledge of the political branches of the Government, which have 
the “awesome public responsibility for our national security.” (Harisiades v. 
Shaughnessy, 342 U.S. 580, 589, 596-7; Shaughnessy v. Mezei, 345 U.S. 206, 

Jackson and Frankfurter dissenting at p. 222; Dennis v. U.S., 341 U.S. 494, at 
pp. 542, 547). 
II. IMPACT OF THE NELSON CASE ON FEDERALISM 


As pointed out by the report of the chief judges of the States, the Nelson case 
involved a wholly novel application of the doctrine of supersession or preemp- 
tion. The Supreme Court in the majority opinion in Nelson based the decision 
an assumed intent of Congress—an assumption based on untenable grounds, 
a8 clearly pointed out by the dissenting opinions. The dissent further demon- 
strated that the only precedents relied on by the Supreme Court dealt with the 
Wholly different question of the regulatory power of Congress over interstate 
commerce. This power is an expressly delegated power. As the dissent pointed 
out, there is a vital difference between the exercise by Congress of its regula- 
tory power, expressly granted by the commerce clause, and an assumption of 
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power to deprive States of their jurisdiction to punish crimes, the impact of 
which is nationwide and also local. It is elementary that neither in article | 
section 8 of the Constitution or anywhere else was there delegated to the Federa] 
Government the right to take over the sovereign power of the States to Presery, 
themselves. The assumption of any such power by the Federal Government . 
diametrically opposed to the basic concept of the Federal Union designeg - 
our Federal Constitution. It is elementary that the original Constitution a 
up a dual form of government in which the States are sovereign, except insofar 
as powers expressly delegated to the Central Government, and this wag of 
course reemphasized by the 10th amendment. The necessary result of our form 
of a Federal Union is that there is, and must be, overlapping jurisdiction over 
acts which may be crimes under both Federal and State laws. The most cop. 
mon examples are kidnaping, burglary, robbery, narcotics, prostitution, anq 
the like. The actual impact is local, but often involves activities in more thay 
one State. Very recently the Supreme Court has upheld a traditional view tha 
acquittal under the laws of the Federal Government does not prevent progecy. 
tion under State laws which overlap, and vice versa. The inconvenience of this 
necessary result of a dual form of government is more than outbalanced py 
the importance to the freedom secured by our Federal Union through the dis. 
tribution of powers between the Federal and State Governments. If we are ty 
avoid a totalitarian state and its chief tool, a Federal police force, it ig yjjg) 
that the States retain their power to punish crime. Thus the novel theory of 
the power of Congress to supersede State criminal laws is, in the last analysis 
an argument for the alleged efficiency (not always apparent) of a totalitarian 
state versus the greater freedom secured under a Federal Union. 

But Nelson, at one bound, goes even further than implying an intent (and jp. 
cidentally a power) to supersede ordinary State criminal laws. After al), 
State criminal laws involve only rights between sovereign and citizen. Nelson 
involves the very structure of the Federal Union and the Federal-State relation. 
ship. Without the power to prevent sedition and to preserve itself, the State 
becomes merely a dependent on the Federal Government for protection against 
the domestic violence inherent in the Communist conspiracy. There is no pro 
vision in the Federal Constitution which permits the Federal Government to 
take over even local police powers of the States. Still less is there any pro 
vision that permits the Federal Government to deprive the States of the power 
to protect their very existence. On the contrary, the States’ power to protect 
themselves was expressly recognized by the Constitution in (a) its inherent 
structure delegating to the Central Government only limited powers; (b) the 
reciprocal oath requirements under Federal and State Constitutions; (¢) the 
militia power; (d) the right to bear arms end resist invasion; (e) was further 
reaffirmed by the 10th amendment; and (f) was recognized by the dual citizen- 
ship under the 14th Amendment. (See art. I, sec. 8(16), sec. 10(3) ; art VI, 
sec. 3; 2d, 10th, and 14th amendments. For an example of oaths required by 
State constitutions, see Maryland constitution, art. I, sec. 6. Art. IV (4) of the 
Constitution guaranteeing a republican government provides for additional Fed- 
eral protection against domestic violence only on application by the State.) 

As the Court says in Gilbert v. Minnesota (254 U.S. 325, 329-331). 

“* * * The United States is composed of the States, the States are constituted 
of the citizens of the United States, who also are citizens of the States, and it 
is from these citizens that armies are raised and wars waged, and whether to 
victory and its benefits, or to defeat and its calamities, the States as well as 
the United States are intimately concerned * * *. Cold and technical reasoning 
in its minute consideration may indeed insist on a separation of the sovereign- 
ties, and resistance in each to any cooperation from the other, but there is 
opposing demonstration in the fact that this country is one comnosed of many, 
and must on occasion be animated as one, and that the constituted and consti- 
tuting sovereignties must have power of cooperation against the enemies of 
EL tee’: tet 


C—O LLL 


The majority in Nelson cited the above case but only its alternative grouné, | 
compeltely ignoring the basic statement of the Federal-State relationship above | 
quoted, which is as true and necessary today asthen. The other side of the coin | 


is that both Federal and State Governments have a right to protect themselves. 
This has never been better stated than in Gitlow (Gitlow v. N.Y., 268 U.S. &, 
667, 669) : 

“And, for yet more imperative reasons a State may punish utterances endat- 
gering the foundations of organized government and threatening its ove 
by unlawful means. These imperil its own existence as a constitutional State 
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. And a State may penalize utterances which openly advocate the overthrow 
of the representative and constitutional form of Government of the United 
States and the several States, by violence or other unlawful means , In 
short, this freedom does not deprive a State of the primary and essential right 


of self-preservation, which, so long as human governments endure they cannot 
pe denied * * *” 


fil. THE PRACTICAL IMPORTANCE TO NATIONAL SECURITY OF PRESERVING STATE POWER 
AGAINST SUBVERSION 


the Communist conspiracy is criminal and not political in nature was 
BEE vecognised by the Supreme Court in Dennis (see Dennis v. US., 341 U.S. 
494, 519, 546, 564; see also the earlier case of American Communications V. 
Douds, 339 U.S. 382, 846). The eloquent opinions of Chief Justice Vinson, 
Justice Frankfurter, and Justice Jackson, for the majority, pointed out the clear 
and present danger from the Communist conspiracy and demonstrated that it is 
criminal in nature and not political. The whole Court reached this view except 
Justices Black and Douglas, who, together with some of the present majority, 
seemed to doubt it. In Dennis the Supreme Court further recognized that cold- 
war methods, such as fifth-column activity, sabotage, etc., are regular Communist 
tactics aimed at infiltrating from within and forcibly overthrowing the Govern- 
ment by domestic subversion. Internal communism has conquered a dozen 
countries and a billion people almost entirely through these methods of domestic 
subversion rather than by formal war. The successful use of such methods, 
copied from the Nazis, was finally and convincingly demonstrated to the world 
at large at the time of the subversion of Czechoslovakia. This success inspired 
much current legislation by State and Federal Governments thus forewarned, 
and by executive action against domestic subversion. Billions for defense have 
been provided and many national treaties negotiated to protect us against inter- 
national communism or war. Yet, subversive infiltration has increased through- 
out the world up to this very moment. Recent examples are Indonesia, Egypt, 
Syria, and currently Iraq and Iran. 

The President, in 1952, calling on his personal experience, warned against 
what “Communist fifth columns have done in Hast Germany, Poland, Czecho- 
slovakia, East Austria, in Rumania and Hungary and Bulgaria * * * I know 
how close these fifth columns came in postwar years to forcing their way to 
power in some countries of Western Europe” (U.S. News & World Report, Sept. 
9, 1959). 

On October 1, 1958, the President, in his press conference discussing the Far 
Past situation, referred to “the detailed and documented story of Communist 
aggression and activities in 72 countries,” which appeared in the U.S. News (see 
U.S. News & World Report, Oct. 3, 1958). As our representative to the U.N. has 
recently said, the enslavement of 600 million people has been achieved largely 
from within—by Trojan horse techniques (see Lodge, July 1958 A.B.A.J.). 
The practical necessity of the cooperation of the States in defense, not only in 
providing a part of the Army through the National Guard, but in defending 
against domestic subversion, follows inevitably from the statements of the Presi- 
dent and Senator Lodge above. 

Fifth column and subversive infiltration tactics are not conducted by disci- 
plined armies like formal wars. Such activities are dispersed. They are aimed 
at all governments at every level, and the end result is local violence. It cannot 
be combated by the Army alone. This is so plain and clear that in the recent 
World Wars when the Federal Government took over the State National Guards, 
the States had to organize State guards for the very purpose of supplementing 
police protection against local subversion and fifth column activities. It is, of 
course, silly to think that the FBI with its multiple duties and few agents avail- 
able in each locality, can possibly combat widespread fifth column activities. 
Perhaps it could if it were reorganized into a Federal police force comparable to 
what the Russians have—which God forbid! The States can protect themselves 
against sedition by their many thousands in police forces already organized, 
supplemented by State guards during wartime as and when necessary. Police 
forces are trained to combat the very kind of sabotage, riots, violence, and so 
forth, which are the objectives and result of the Communist conspiracy. They 
already have a large amount of training and facilities to fight criminal con- 
spiracies, together with the equipment and manpower. This tremendous reser- 
voir of defense against domestic subversion can be brought to bear under a law 
sich as the Maryland law. Under this statute, the attorney general’s depart- 
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ment is able to keep abreast of Communist methods and its activities in the 
State through specialists in the existing police departments, so that the State 
forces can instantly and intelligently defend against subversion and domestic 
violence. 

Moreover, the Communist conquest by subversion has been facilitated in other 
countries greatly by the centralization in the national police and defense depart. 
ments of all power to combat it. This is why the Communist objective has unj- 
formly been to infiltrate the sensitive positions in the central government before 
taking over the countries they have conquered. Manifestly, this accentuates 
the importance of a dispersed local defense which multiplies the difficulties of 
internal subversion. Without any expense, the additional huge State forces 
in being would be still available to defense against sedition if their statute had 
not been invalidated in Nelson. Moreover, even if the Trojan horse should gain 
the entrance to the citadel, the States would remain as centers of resistance ang 
rallying points. 

It is submitted, therefore, that the philosophy of the Nelson case is in kind 
and not merely in degree a graver threat to the Federal-State relationship from 
a constitutional standpoint than many recent cases for which the Court has been 
justly criticized, which involved serious errors in statutory construction, such as 
Yates. 

While I support S. 294 as written, from what I have said you will see that I 
would prefer to see eliminated the preliminary clause reading, “Except to the 
extent specially provided by any statute hereafter enacted by Congress,” because 
of the wholly unnecessary implication that even Congress, without constitu- 
tional amendment, can alter the State-Federal relationship. There is certainly 
no necessity of reserving any power Congress has by any who think, contrary 
to my position, that it has such power. Nor should this remedial statute imply 
such a power. If and when the States, contrary to all history, enact statutes in 
direct conflict with, and adversely affecting national security, instead of statutes 
complementing it, it will be time enough for Congress to act. Congress has the 
responsibility for and should decide questions affecting national security, and 
not leave it to the Court as a matter of construction. For this reason I am afraid 
the generality of S. 1229 and the exception therein constitutes an invitation to 
the Court to reaffirm its extraordinary assumptions of fact in Nelson. 


IV. IMPORTANCE OF PASSAGE OF 8S. 294 AS A SEPARATE STATUTE 


That it is vitally important to pass S. 294 as a separate statute is convincingly 
demonstrated by the abortive efforts to pass such a statute in conjunction with 
the other sections of the Jenner-Butler bill and the final effort to tie it in with 
the broader presumptive intent bill, S. 3, now before this committee. This is 
true because: 

(a) S. 3, on the one hand, may affect many other fields than subversion, such 
as interstate commerce and labor. As the debates in Congress showed, much 
of the successful opposition was based on the effect in those entirely separate 
fields. Many who would have undoubtedly voted for S. 294 if presented alone 
seemed to have opposed the Jenner-Butler bill because of other sections, and 
S. 3, because, rightly or wrongly, they argued it implied reversing decisions in 
the labor or interstate commerce areas. This has no relation to subversion. 
Manifestly, joining S. 294 with any other bills permits a consolidation of oppon- 
ents of any part of such a law. I submit the two only partly related sections 
of S. 3 should be separately recommended. 

(b) Moreover, while it is true the majority in Nelson reached its conclu- 
sion by means of presumed intent, the novel extension of the doctrine of super- 
session upsets the balance of power between Federal and State Governments. It 
furthermore gravely injures our national security. The issues should be met 
squarely and not be impliedly met by combining S. 294 with a purely presump- 
tive intent statute. Each should stand or fall on its own merits. I would 
support both sections separately. But, to put it bluntly, why risk a long overdue 
statute on subversion being again defeated by possible (if unfounded) fears of 
labor? 

In conclusion, without minimizing the importance of other laws before this 
committee, I submit that S. 294 should be passed separately and promptly, be 
cause, as I have pointed out, there is overwhelming support for the reversal 
of the Nelson case because the assertion that the Federal-State relationship is 
to be altered by an assumption as to congressional intent rather than by con- 
stitutional amendment should be promptly and definitely answered, and because 
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as a practical matter our national security will be greatly strengthened by re- 
soring to the States their traditional and constitutional power to effectively 

subversive activities occurring in their own States. The idea that the 
state has no interest in the preservation of the Federal Union is just as in- 
compatible with the entire structure of the Federal Constitution as would be the 
gnverse idea that the Federal Government can permit the States to be succes- 
sively conquered by subversive means. . 

Finally, the reversal of each decision on a case-by-case basis, which seems 
to Congress to adversely affect our national security by emasculating the efforts 
of Federal and State governments to both fight communism, is bound eventually 
to have some impact on the Court. Delays due to the combining of different 
statutes and resulting defeats encourage the growing tendency in some quarters 
to believe the decisions of the Supreme Court are sacrosanct and can never be 
qiticized or reversed. Of course, to deny Congress both power and duty to 
change the construction of a statute by the Supreme Court weakening national 
security, where Congress and not the Court has primary responsibility, would 
be in the last analysis to deny Congress its constitutional power of legislation. 
[earnestly urge that this be done through §. 294 or the second section of 8. 3, 
preferably without the implications contained in the first clause thereof. I 
gee no reason whatsoever for basing States’ rights to self-preservation upon any 
implication that the State’s right to preserve its existence exists only by per- 
mission of Congress, and still less to leave the matter again to a possibly adverse 
construction of a statute by the Court. On the contrary, I believe that it is 
the right and duty of a State under our Federal Union to protect itself and 
the United States from subversion of either, precisely the same in this new 
era of conquests by infiltration as it is in case of a formal war. 


Senator Dopp. You may make any oral statements you care to 
make with respect to the statement or otherwise. 

Mr. Ozer. Yes. I would like, if I may, to confine my remarks 
to the Bridges bill, S. 294. While I have been keenly interested in 
all legislation in this field, and have written some articles on the sub- 
ject in which I have respectfully criticized some of the decisions of 
the Court, I suppose I know more about this particular Nelson area 
than I do about any other. 

I was, as has been pointed out, the chairman of the Maryland 
commission that drew the Maryland law, that for some reason took 
my name. I was merely appointed by the Governor as the chair- 
man, and that is the only reason it took my name. There are two 
parts of my statement I think I can summarize rather quickly because 
there is nothing very new. The other two parts I want to emphasize 
because there has been little discussion of them before this commit- 
tee, as far as I know, or in writing on the subject. 

The first two points, taking the first one up: I point out, as I 
summarize this, that the Nelson case in 1956, which has been law 
almost 3 years, I respectively submit comes into conflict first with 
Congress, and I point out in my written statement the various refer- 
ences to the record indicating that Congress did not intend to super- 
sede State laws. 

Secondly, with the Federal Executive, because the statement that 
there was a conflict between the Federal and the State areas, made 
in the course of the opinion, is diametrically opposed to the position 
of the Attorney General representing the Executive. 

Thirdly, with the States, as evidenced by the fact that there are 
some 42 States at least—the numbers have been variously given— 
which had legislated on this subject. 

Fourth, with its own prior decisions, which have uniformly up- 
held State laws. I am speaking not only of Gitlow Burns, etc., but 
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the unanimous opinion of the Supreme Court, including the Justices 
Holmes and Brandeis in the Whitney case. 

Fifth, with the overwhelming opinion of the bar—and I cite there 
first the report of the distinguished ex-member of this commit 
our former Senator from Maryland, Senator O’Conor, in London, 
to the American Bar Association, which was followed by the com. 
mittee report of the American Bar Association with the Honorable 
Peter Brown, and followed by the action in the house of delegates 
referred to in my statement, to which your attention has no doubt 
already been called. 

Sixth, I submit in this statement that the opinion in the Nelson 
case is in conflict with public opinion insofar as it has been exp 
and therein I cite our Maryland experience and our Maryland statute, 
which was the only one, as far as I know, that has ever been sub. 
mitted to a popular referendum, where the vote supported the law 
(which had almost wnanimously passed the Legislature) by a vote of 
almost 3 to 1. 

Now so much for that brief summary of the reason why I think this 
Nelson case is long overdue for a reversal. I come now to a mor 
important point that I think is not sometimes fully discussed, and 
that is the impact of the Nelson case on our fundamental views as to 
federalism in a Federal union. I come to the question of power, and 
not merely the question of construction which took up the majority 
opinion in the Nelson case. They did not refer to power, though it 
was argued in the brief, amicus curiae, filed by Attorney General 
Wyman and others. 

t seems to me, if it please the committee, that the opinion, as the 
dissent pointed out, relying as it did on interstate commerce cases 
having purely to do with regulatory power, completely missed the 
point of constitutional power. Regulatory mover of the Federal Gov- 
ernment may come into conflict with the States. I submit that, in 
this article I, section 8, there is an express power granted the Con- 
gress to regulate commerce. Sometimes that regulation may come in- 
to conflict with the States, but there is no such express power in the 
Constitution to have exclusive jurisdiction over crimes nor over, more 
importantly, insurrection which may have the effect of destroyi 
both State and National Governments. There is a world of differ- 
ence, as I see it, between an expressly delegated power and between 
implying a power called supersession or preemption. If Congress 
has the power, without an expressed delegated power, to supersede 
or preempt a field, then they have the power, if it please the com- 
mittee, to amend the Constitution of the United States, because they 
are there taking a power which is not one of the expressly granted 
powers. There is nothing in the supremacy clause that affects this, 
because the supremacy clause only gives supremacy to an act of Con- 
gress if it is pursuant to the Constitution of the United States. 

So the first question that we have to look for is what is the power 
of Congress, in this field, to exclude the States. It is quite a different 
thing from an express power under an interstate commerce clause 
which does imply sometimes power to exclude the States. There you 
have a basis for it. Here I submit that there is absolutely none. 

Now let me expand on that, because this is, I think, an elementary 
question of constitutional law, and it has been sort of ignored in a 
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good deal of the discussion of the Nelson case. There is, for example, 
i the Constitution of the United States no provision for express 
delegated power which gives the Congress the power to exclude the 
State in legislating for ordinary crimes. Now just take some of those 
ordinary crimes before we get to the important question of domestic 
violence on a wide scale. You take kidnaping, certain forms of lar- 
ceny, automobiles, prostitution, narcotics, anc various areas of that 
grt where there are statutes in both Federal and State lawbooks. 
Now can Congress say, has Congress the power to say, there shall be 
no State legislation, or State legislation 1s superseded—if you want 
to put it that way—has preempted the field as to bank robbery, as 
tokidnaping? Are the people of the United States going to stand 
forthat? As to narcotics, as to prostitution, gentlemen, the Constitu- 
tion gives no such power to exclude the States’ power, and here I come 
tothe point of criminal laws. 


CRIMINAL LAWS 


There is absolutely no power to exclude the States’ action in crimi- 
nil Jaws. There is no express delegated power. Now what does 
Nelson do? Nelson at one bound, in the Supreme Court, goes even 
further than superseding normal criminal laws. Now let’s get down 
to ceases here. A criminal law involves the relationship between 
citizen and sovereign. The Nelson case involved the relation between 
Federal and State Governments. It goes much deeper even than 
would supersession of normal State criminal laws. What it does 
really is to go contrary, as I see it, to the fundamental structure of 
the Federal Constitution, because the Federal Constitution does set 
up, as we all know, a republic and distributes its powers between the 

ederal Government and the State. Inherently it is elementary to 
say that it is a government of delegated power, limited power, but 
there are also many other provisions which show this doctrine of 
federalism. And I cite, for example, some of the constitutional pro- 
visions, such as reciprocal oaths under both Federal and State on- 
stitutions, the militia power—and that is a State power—the right 
to bear arms and resist invasion—a State power, power of a sovereign 
State— the reaffirmation by the 10th amendment, the dual citizenship 
recognized under the 14th amendment. Now what does that imply? 
It implies two governments. Sometimes called indivisible union. 

When it comes to the question of protection of national defense, 
the Supreme Court, in Gilbert v. Minnesota, in the part that was not 
quoted by the majority opinion in the Nelson case, points out very 
succinctly the relationship between the two governments in national 
defense. And I would like to read these two sentences. This is the 
Supreme Court language : 





*** the United States is composed of the States, the States are constituted 
of the citizens of the United States, who also are citizens of the States, and it is 
from these citizens that armies are raised and wars waged, and whether to 
victory and its benefits, or to defeat and its calamities, the States as well as 
the United States are intimately concerned * * *, Cold and technical reason- 
ing in its minute consideration may indeed insist on a separation of the sover- 
tignties, and resistance in each to any cooperation from the other, but there is 
opposing demonstration in the fact that this country is one composed of many, 
and must on occasion be animated as one— 
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and here is the punch line— 


and that the constituted and constituting sovereignties must have power of 
cooperation against the enemies of all * * *. 

And I may say that the question of power was not discussed jn 
Nelson at all, it is overlooked by the majority. 

Now let’s get to the question of the power of the States more ex- 
pressly, and this has never been better stated than in Gitlow, and here 
1s a decision that is just as sound today in its reasoning, and I here 
again only want to read two sentences, because it is the reasoning 
that counts: 

And, for yet more imperative reasons, a State may punish utterances ep. 
dangering the foundations of organized government and threatening its over. 
throw by unlawful means. These imperil its own existence as a constitutiona] 
State * * *. And a State may penalize utterances which openly advocate the 
overthrow of the representative and constitutional form of Government of the 
United States and the several States, by violence or other unlawful means * * * 

Now this next sentence—I do not think you can possibly sum it up 
better than the Supreme Court did: 

In short, this freedom does not deprive a State of the primary and essential] 
right of self-preservation, which, so long as human governments endure they 
cannot be denied * * * 

I repeat: 

* * * so long as human governments endure they cannot be denied * * * 


In other words, as I see it, gentlemen, the right of self-preserva- 
tion which is taken away from the States in the Nelson case is essen- 
tial to our concept of federalism and of the sovereignty of a State, 
except inosfar as powers have been expressly delegated to Congress, 
and there has been no power delegated to the Central Government 
to preempt or supersede the States in this field. 

Now I am talking, as you will see, about a question of power which 
has been little discussed, because the Nelson case has been mostly dis- 
cussed on the question of intent. Now let me come to my third point, 
which is the other main point I want to emphasize, and that is the 
practical importance to national security of preserving State power 
against subversion. 

Now on this point also, Your Honors—I suppose that is a correct 
way to address this committee—I am more used to addressing courts— 
the practical importance, which is so often overlooked, of a State 
having power—I have had some experience in this in the Second 
World War, in our State of Maryland, which might be an illustration 
of what happened in most of the States. We were very much con- 
cerned with the question of fifth columns and sabotage and all of the 
various aspects of domestic violence which accompany communism, 
and which, in that case, we were afraid would be inspired by the fifth 
columns that the Nazis had used. So Governor O’Conor appointed 
a liaison committee, the purpose of which was—I was on that com- 
mittee—to coordinate all of the State peace forces. Now what did 
that mean specifically in our small State of Maryland? What is 
meant was this: As soon as the National Guard was federalized, we 
in Maryland, like all other States, organized, for the very purpose of 
combating domestic violence, a State Guard of some 3,000—being a 
small State. In addition to that, there were some full-time men in @ 
special battalion on the waterworks. Then in addition to that, there 
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were 16,000 minutemen scattered through every hamlet, county in 
the State. In addition to that, of course, were the thousands in the 
police forces. Now the purpose of this, and this is why it seems im- 

rtant to me, because I saw it from the inside, was to coordinate ef- 
ee to prevent domestic violence. And we had these huge State 
forces available, we had it arranged so they could be called out in the 
shortest possible time, so that there could be no successful fifth column 
efforts which might interfere with the Army and the Armed Forces. 

Now that experience made me feel the necessity—having some part 
in the drafting of the Maryland law—of providing for the assem- 
bling of information at a central source. So, in the Maryland law, 
we provided not only that Maryland could prosecute for attempts 
to forcibly overthrow either the State or the Federal Government— 
because you cannot distinguish between the two, the Communists are 
against all government at every level—but also, and this was one 
of the great advantages of the Maryland law, we also provided, be- 
cause it might be required for the next war, for a central records 
bureau, kept under a special assistant attorney general. He is 
assisted, not by any commissions, not by any publicity, but it is all 
required to be kept, the files are kept, confidentially. He can call 
on any of the regular police departments, and that includes the city 
or State police, and they have some specially assigned, just as they 
have in New York, to this sort of thing. And they have assembled 
a very valuable amount of information which next time could be 
intelligently used in the event of the widespread fifth column activity 
that has accompanied the conquest of so many countries in Europe. 
The President has spoken of it—I won’t stop to quote it—and 
Senator Lodge has spoken of it as a representative of the United 
Nations, how almost always conquest has been by infiltration 
and fifth column activity, and very little by actual war since the Com- 
munists came to power in Russia. Now these fifth column activities, 
domestic violence and the things that concern us insofar as we are 
talking about domestic communism, are dispersed activities, they 
are dispersed all over the State. The Army has no time for them— 
it did not last time. We had to organize State guards. Some people 
say, “Well, let the FBI handle it.” Well that, of course, is utterly 
ridiculous because the FBI has approximately 6,000 men, in the last 
count I saw, and in our State of Maryland perhaps have a dozen who 
could—most of them are centralized in certain places, who have dozens 
and dozens of Federal crimes to consider, income tax evasions and 
all the rest of it, and very little time on this, and they cannot be the 
equivalent of thousands of men organized for this purpose plus well 
directed police forces, State guards in time of war, and so forth. 

Now it seems to me, therefore, extremely important as a military 
matter. And I first went into this question in the First World War 
when I was a line officer, but also in counterespionage. It is impor- 
tant to disperse and defend in depth, and in cold war, just as much 
as it is in an armed conflict. 

As you will see from what I haive said, I am supporting S. 294, 
and. do support it as written, but I should much etiier to see taken 
out of that first clause the clause reading “except to the extent spe- 
cially provided by any statute hereafter enacted by Congress.” I 
brought that up before, and it was taken out when the bill was first 
introduced, the original bill 2 or 8 years ago. The reason of course 
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is, I would suggest respectfully, that it need not be put in a bill of 
this sort. It is a wholly unnecessary implication exactly cont 

to what I have just been arguing, an implication that Congress has 
the power to displace the States. And yet, the implication ig not 
necessary because obviously Congress does not have to reserve any 
powers it has. Any powers it has come, not from its own state. 
ments, but from the Constitution of the United States. 

It seems to me unnecessary to imply that Congress, for example, 
could say “No State shall have any power to organize to preserve 
itself from domestic violence,” for example, which is the local im 
of the Communist movement. I am not quarreling with it too much 
because this action proposed in S. 294, and in some of the other bills, 
is, to my humble judgment, I respectfully suggest, long overdue, and 
certainly any little feelings that I have about the form of a statute 
do not prevent me from supporting it wholeheartedly. 

This particular statute, introduced by Senators Bridges, Cotton and 
Keating, was, in almost the exact form, when it was unanimously 
approved in the first Judiciary Committee that passed on it shortly 
after the Nelson case. It was approved in the first report of the ABA 
Committee. It was not submitted at the Los Angeles meeting. | 
would prefer not to see that. 

Mr. Sourwrne. Mr. Ober, is it a correct understanding of what 
you are saying that you consider the first clause in S. 294, that is the 
first clause in the proposed new section 2392 to be at least an implied 
assertion by the Congress of a power which you say the Congress does 
not have ? 

Mr. Oser. Yes, sir. 

Mr. Sourwine. The fact remains, does it not, Mr. Ober 

Mr. Oper. I beg your pardon ? 

Mr. Sourwine. The fact remains, does it not, that the Supreme 
Court in deciding the Nelson case, and in stating that, Congress having 
intended to preempt this field, the State acts were unenforceable, 
necessarily rests that decision on the doctrine that the Congress did 
have the power to preempt ? 

Mr. Ozer. Well, the Supreme Court in the Nelson case completely 
ignored the question of power. What they did do was to put it wholly 
on a question of intent of Congress—the majority opinion. And then 
they buttressed that by stating that there was a conflict between what 
Congress had done, and that Congress must necessarily have intended 
such a thing. 

Now I will concede that, if one can conceive of an utterly incredible 
State statute, almost a revolutionary statute, which directly impeded 
the Federal Government from its defense, its almost revolution, then 
you have a conflict. But for the Supreme Court to say it assumes 
that there would be a conflict, when the Department of Justice said 
no, it just does not, tomy mind, hang together at all. 

And I do not see any necessity for meeting that issue at the present 
time. There is no such statute, there never has been, and never would 
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Mr. Sourwine. Do you say, then, that there is nothing in the Su- 
preme Court decision in the Nelson case which conflicts with your ex- 

view that the Congress has no power to preempt this field? 

Mr. Oser. Yes, sir; I think there is nothing that conflicts with that 
because the Supreme Court decision is limited to what they thought 
they were deciding. And they thought they were deciding a case 
which, in my humble judgment, was not presented, a case of where a 
State was directly hindering the United States. 

Senator Dopp. I suppose it would be logical to continue and say 
that if Congress felt this should be done—this State step should be 
taken—it could only doso by constitutional amendment ? 

Mr. Oper. Yes, sir. Also—well, I just cannot conceive of there 
being such a situation, because the whole trend has been exactly the 

ite, it has been toward the centralized Government, and the 
States have never stepped out that way. But in that connection, 
and I say, I am confining myself to S. 294, but there is another bill 
that is related to it, and that I should like to mention briefly be- 
cause—I thought I had the bills in my briefcase. 

I do not seem to have it, but it is S. 1299. What worries me about 
§, 1299 is the generality and the talk about conflict. The Supreme 
Court found a conflict before where there was none, in my judgment, 
and I am afraid that if you have a very general bill, you do not ac- 
complish the purpose that some of us are extremely anxious to ac- 
cmplish, and that is the perpors of reversing, really, the Nelson case. 

Now, for example, they talk about concurrent enforcibility. There 
are two objections really—I am going back a moment, in my mind, 
toS. 1299, compared to the plain statements of S. 294. 

The first is the statement : 

That no statute of any State * * * shall be deemed ineffective or unenforci- 
ble or superseded by reason of any enactment or enactments by the Con- 
gress * * *. 

Now I am afraid that the Supreme Court, which has certainly—I 
donot want to be disrespectful, but it certainly avoided what seemed 
tome to be what Congress wanted. Iam so afraid that, at that point, 
they would say “Well, this does not cover the situation because 
statutes normally are prospective in operation, and what the Congress 
was saying was any future enactments.” I am afraid of that possible 
construction. 

Maybe it is distorted, and maybe it is not, but I just fear it. 

The second thing I fear in 8. 1299 is that you bring right back into 
it that very language about a direct and positive conflict. You bring 
in it the area of construction and of controversial construction, where 
the Supreme Court before said there was a conflict. 

_ Now maybe they did not use the words “direct and positive,” that 
is an emphasis for the dissent and against the majority, but it still 
leaves it. so that. Congress has not expressly said that the acts that they 
mention—to wit, they submit, the Subversive Control Act and other 
acts that were passed after our Maryland statute—that those particu- 
lar acts did not mean that Congress intended to supersede. Now that 
is why I think that S. 294 is much preferable to S. 1299. 

Mr, Sourwine. Did you hear the testimony of Attorney General 

Wyman ? 
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Mr. Ozer, No, and I regret very much I did not because I have an 
idea he testified for S. 1299. ity 4) 

Mr. Sourwine. He suggested the possibility of combining the two 
bills and making S. 1299 a first section as a declaration of policy, and 
making S, 294 the specific amendment. 

Mr. Ozer. I had the wrong inference entirely. I did hear that last, 
I came in before the end of his testimony. 

Mr. Sourwine. What do youthink of that? _ 

Mr. Ozer. I never thought of it before, but it sounds to me like a 
very valuable suggestion because it broadens by way of preamble the 
intent of Congress, and then you narrow it down, as you normally do, 
from preamble to specific enactment, and I think it 1s a good sugges. 
tion. 

But I would not take the expression of general intent, which is the 
usual function of a preamble, and of which I take S. 1299 to be the 
type, and substitute it for S. 294. ! 

r, Sourwrne. You are saying that, taken alone, you think §, 294 
would accomplish the desired result, whereas S. 1299 would not? 

Mr. Oser. S. 1299 would leave an area for argument shown precisely 
by the Nelson case, 

Mr. Sourwine. You are aware, are you not, that S. 1299 follows very 
closely the language of the recommendation of the American Bar Asgso- 
ciation Committee ? 

Mr. Ozer. I am quite aware of that, but as far as I know—and this 
I do not know, but my understanding is—that was a recommendation 
in the form of a resolution, but, as far as I know, there has been no spe- 
cific statute recommended by the American Bar 

Mr. Sourwine. That is true. 

Mr, Ozer. Am I correct? Because that recommendation, in general 
language, is very much like some of the earlier recommendations, the 
recommendation to the Los Angeles meeting and so forth. And 
there you will find, though it was not eee that part of it, in 
the Congressional Record, and Senator Bridges had it put in—but it 
is true, I believe, that, in addition to that general language which is 
a part of the original Brown report to the Los Angeles Committee, 
they submitted a bill, S. 654 it then was, which was the Bridges bill. 

I cannot find that in the Congressional Record, but I found out by 
correspondence with the various people involved, So that I merely 
bring it up for the fact that a general recommendation does not neces- 
—, foreclose a specific bill because that is exactly what happened 

ore. 

Mr. Sourwine. And to put it another way, you believe that enact- 
ment of S. 294 would meet the recommendation of the bar association, 
that it is not necessary to adopt their language? 

Mr. Oser. Absolutely, I believe it would. And I believe it would 
meet it clearly, definitely, and by reference to particular statutes. 

Now perhaps I should say, and here I do not want to be critical of 
anything, that by like token, I prefer that it not be tied in with S. 3, 
as it was before, the original H.R. 3, which became S. 3 and which is 
tied in now in two sections in the present S. 3. 

Of course, there are many reasons. One is this question of power, 
which is not involved in the first section of the present S. 3 at all. 
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Another is that, as certainly my reading of the Congressional Record 
indicates, a great deal of the opposition which finally ended in the 
defeat of all legislation in the last session on the subject was due to 
opposition to the construction, the presumptive construction purpose 
of original H.R. 3 or the first section of S. 3. 

It was against a construction which might, rightly or wrongly, and 
Tam not = s that, affect some areas in interstate commerce later 
in other fields. 

In other words, I think it brought in a great deal of opposition 
which would not have been the case if the two had been kept separate. 
And.I respectfully submit if you have two ideas, two laws, which 
are not related except somewhat remotely—I mean, S. 3 does not 
touch subversion at all, except indirectly—that if you have two, 
rather than to have the opponents of either one consolidate with the 
opponents of the other, and you get two sets of opponents against 
two statutes which really have different purposes, that if we stick 
to subversion in a single statute, that it is very much better. 

I hope that I have not taken too much of your time. I have tried 
to summarize—because I do not like to read anything—things that 
I hope I have said better in my formal statement, and I have given 
there all the references which I, of course, omitted here. 

Senator Dopp. Mr. Ober, you have not taken too much of our time. 
You have been very beneficial to us, and we are very pleased that you 
came here today and expressed your opinions with respect to these 
pending bills. We invite you at any later time that you have any 
further statement to make to this committee as to these proposed bills, 
any proposed inserts in these bills, to please do so. 

Mr, Oper. Thank you. 

Senator Dopp. We would like to have your opinion if you care to 

ive it. 

Is there anything else? 

Mr. SourwINE. Mr. Chairman, I have a letter here which perhaps 
should be included in the record. It is from Susan B. Riley, profes- 
sor of English, George Peabody College for Teachers, and expresses 
an opinion with respect to some of the bills. 

Senator Dopp. Very well, that will go in the record. 

(The letter referred to is as follows :) 

GEORGE PEABODY COLLEGE FOR TEACHERS, 
Nashville, Tenn., April 20, 1959. 
Mr. J. G. SoURWINE, 


Chief Counsel, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear Mr. SourwIne: I have received a letter from Senator Dodd asking if 
I cared to testify before the Senate Internal Security Subcommittee on any of 
the 12 bills which are now before it. 

Because of both professional and personal obligations it would not be possible 
for me to come to Washington to take part in the hearings beginning on April 
20. As you know, several of the bills are on aspects of the security program 
with which the Commission on Government Security made no recommendations— 
specifically the bills dealing with the relationship between State and Federal 
Government. The report of the Commission contains recommendations and 
rationale pertinent to S. 1301. The specific recommendations can be found in 
the bill to be cited as: Federal Security Act, with chapter 7, section 70, pages 
707-710, being particularly applicable. 

For S. 1302 and S. 1303, may I call the attention of the subcommittee to further 
opinions that the Commission has expressed in a bill to be cited as: Immigra- 
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tion and Passport Security Act, to be found in the published report on pages 
729-733. 
As a member of the Commission, it would be my hope that the subcommittee 
would be informed on these phases of the work of the Commission which seem to 
be relative to the contents of the proposed bills. 
Sincerely yours, 
Susan B. Ruy, 
Professor of Bngtish. 


Mr. Sourwine. I have nothing else to offer this morning, sir. 
Senator Dopp. The committee will stand in recess subject to the call 
of the Chair. 

(Whereupon, at 12:07 p.m., the committee recessed, subject to the 
call of the Chair.) 
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THURSDAY, APRIL 23, 1959 


U.S. SENATE, 
Suscommitrree To [NvEesTiGATE THE ADMINISTRATION 
OF THE INTERNAL Securtry Act AND OTHER 
InTeRNAL Security Laws oF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 1:45 p.m., in room 
2228, New Senate Office Building, Senator Thomas J. Dodd presiding. 

Present: Senators Dodd and Keating. 

Also present: J. G. Sourwine, chief counsel; Benjamin Mandel, 
director of research; and William McManus, staff member. 

Senator Keatine (presiding). The subcommittee will come to order. 

Our first witness today is Chief Judge Fred W. Brune of the Mary- 
land Court of Appeals. 

—- Brune, we are happy to have you here and hope that we will 
have the benefit of your counsel on this legislation which we are con- 
sidering. 

J oie Brune. Thank you, sir, and I am glad to give it, for whatever 
it may be worth. 






















HON. FREDERICK W. BRUNE, CHIEF JUDGE OF THE COURT OF 
APPEALS OF THE STATE OF MARYLAND 


Judge Brune. I appear before this committee by invitation, and I 
speak only for myself and not in any representative capacity. I sup- 
pose that a statement of my views has been requested because some of 
the bills to be considered by the committee involve the matter of the 
supersession of State laws by an act or acts of Congress and because I 
was the chairman of a committee of the Conference of Chief Justices 
(of the State courts) which submitted a report last summer which, in 
part, dealt with that subject. One of the cases mentioned in that report 
which lies in the field of subversive activities and which involves the 
doctrine of supersession is Pennsylvania v. Nelson (350 U.S. 497), de- 
cided in 1956. In that case the precise holding of the Supreme Court 
was that the Pennsylvania Sedition Act proscribing sedition against 
the Government of the United States was superseded by the Smith Act, 
now title 18, United States Code, section 2385, the Internal Security 
Act of 1950, title 50 United States Code, sections 781, et seq., and the 
Communist Control Act of 1954, title 50 United States Code, sections 
841, et seq. Three of the bills now before this committee, S. 3, S. 294, 
and S. 1299, would “reverse” the conclusion based upon supersession 
as a matter of statutory construction which was reached in that case. 
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(At this point in the proceeding, Senator Dodd entered the hearing 
room.) 

Judge Brune. The doctrine of supersession or preemption applies, 
as L understand it, in a field where, at least initially, the National Goy- 
ernment and the State governments both have power to act, and in 
that respect it differs from the rule of exclusion which completely, and 
in the absence of congressional action, forbids State action in some 
particular field—as, for example, theprohibition against the States 
levying import or export taxes. Both such exclusion and supersession 
or preemption are supported by the supremacy clause of the Consti- 
tution. Shortly stated, where Federal action is authorized and 
such action is inconsistent with State action, also initially authorized, 
in the same field, Federal action, when taken, is controlling under the 
doctrine of supersession or preemption. It then operates as an ex- 
clusion of State power just as effectively as initial, complete exclusion 
of State power. Historically, I believe, the development of the doc- 
trine has been largely in the field of commerce, including labor mat- 
ters, but it has not been so confined, at least recently. 

In saying that, I am stating simply what I understand to be the law. 

Thus, in Hines v. Davidowitz (312 U.S. 54), the doctrine was ap- 
plied to a State alien registration act, which was held to have been 
superseded by title III of the act of Congress of June 28, 1940 (ch. 
439, 54 Stat. 670), another part of which, title I, is commonly known 
as the Smith Act, now codified in title 18, United States Code, section 
2385. 

The paramount interest of the National Government in foreign rela- 
tions and the obvious connection of alien registration with the conduct 
of foreign affairs were both present in Hines v. Davidowitz; but the 
decision turned upon supersession rather than upon constitutional 
exclusion of State power, although the narrow limits of concurrent 
State power in such a field were emphasized in that case and in the 
comment on it in Allen-Bradley Local v. Board (315 U.S. 740, 749). 
In the Davidowitz case the majority found it unnecessary to pass upon 
the contention that state power over alien registration was completely 
excluded. 

Since the decisions of the Supreme Court on questions arising under 
the Constitution of the United States are binding, it seems to me that 
any discussion of proposed statutory changes must be based upon the 
Supreme Court’s interpretation of the Constitution. Pennsylvania v. 
Nelson clearly indicates to me that it is held to be within the consti- 
tutional power of Congress to supersede State statutes proscribing 
sedition against the United States, and both the majority and minority 
opinions treat the case as one of statutory construction. Whether the 
construction adopted by the majority does or does not accord with the 
views of the Congress is quite a different matter, and is one upon 
which the adoption of a statute expressing a contrary view on the part 
of the Congress would seem to lainly in order, if that is the 
will of Congress. See a note entitled “Congressional Reversal of 
Supreme Court Decisions: 1945-57” (71 Harvard Law Review 1324). 
The cases therein discussed are, of course, all cases of “reversal” of 
statutory construction. 

Senator Kratrne. If I may interpose, as a Harvard Law School 
man, I rather resent the title of this note, “Congressional Reversal of 
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Supreme Court Decisions,” because obviously the Congress cannot 
reverse 2 decision of the Supreme Court. 

But, Judge Brune, put your finger on it, of course: If action 
js taken, it is a reversal of statutory construction placed upon a statute 
by the Supreme Court. OT EY: 

Judge Brune. As I also claim the distinction of being a graduate 
of the Harvard Law School, I was careful in one or two places to put 
the word “reversal” in quotation marks. 

Senator Katine. I noticed that, and I wanted to commend you 
and comment particularly on that, which shows that very great care 
in the selection of the language which is reminiscent of your and my 
time, and which I fear is being rather not followed as closely now, 
or at least someone did not catch the title of this note in the Harvard 
Law School. 

Senator Dopp (presiding). I feel for both of you, but I went to 
Yale. 

Judge Brune. I have a law clerk this year who is a graduate of 
Yale Law School—very helpful, I might add. 

Senator Katine. We recognize Yale Law School. 

Judge Brune. As was said in Pennsylvania v. Nelson, (350 U.S. 
at 501-502) : 

Where, as in the instant case, Congress has not stated specifically whether a 
Federal statute has occupied a field in which the States are otherwise free to 
legislate, different criteria have furnished touchstones for decision. 

Then follows a quotation from Hines v. Davidowitz which sets forth 
10 expressions used in earlier cases. Many of these appear to be 
synonymous or overlapping. 

Of these expressions seven seem to me to involve the idea of actual 
conflict or inconsistency between Federal and State law. They are 
“conflicting ; contrary to; repugnance; irreconcilability ; inconsistency ; 
violation; (and) curtailment.” “Interference” is another of the 10 
expressions which carries the idea of conflict; but, at least at times, 
it seems to suggest interference in practical operation rather than con- 
flict in terms. It was one of the grounds of decision in Pennsylvania 
v. Nelson. “Difference,” which is another of the above expressions, 
is perhaps somewhat equivocal, since the fact that Federal and State 
laws on a given subject may be different in some respects is not neces- 
sarily controlling. Thus, a difference does not save a State regulation 
even as to matters not so fully covered by the Federal regulation as 
by the State regulation, if there is an intention that the Federal act 
shall “occupy the field.” Rice v. Santa Fe Elevator Corp. (331 U.S. 
218). 

I might interpolate at this point that, in the most recent decision 
which I have seen of the Supreme Court on this subject, decided last 
Monday, the Court pointed out, I think in a footnote, that the fact that 
Federal and State regulations happen to coincide does not necessarily 
save the State regulation from being superseded by the Federal regu- 
lation. And I think there are a number of cases which so hold. 

Mr. Sourwine. Mr. Chairman, may I interject a question? 

Senator Dopp. Yes. 

Mr. Sourwine. Is the nub of the whole question the matter of con- 
gressional intent with respect to supersession ? 
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Judge Brune. I think itis. I think that supersession applies where 
either authority, Federal law or the State, could act. 

Mr. Sourwine. Would you say by the same token that if Congress 
clearly expresses the intention not to supersede State law, that ex- 
pressed intention would control as against any or all of the so-called 
10 criteria or 10 touchstones ? 

Judge Brune. That would be my view; yes, sir. 

Mr. Sourwtxe. Thank you, sir. 

Judge Brune. The expression “occupying the field” is another of 
those listed in Hines v. Davidowitz, and occupation of the field js 
another ground of decision in Pennsylvania v. Nelson, as well as the 
real ground of decision in Hines v. Davidowitz. However, as pointed 
out in the passage from the Davidowitz case quoted in Pennsylwania y, 
Nelson, “none of these expressions affords an infallible constitutional] 
test or an exclusive constitutional yardstick. In the final analysis, 
there can be no one crystal clear distinctly marked formula.” In both 
the cases just referred to—and I believe that it is generally true in 
supersession or preemption cases, as distinguished from cases of com- 
plete, initial exclusion of State power—the decision actually turns on 
a question of statutory construction. 

In Pennsylvania v. Nelson, the majority applied three criteria of 
statutory construction: (1) Occupation of the field by Federal legis- 
lation, (2) the dominant interest of the Federal Government, and 
(3) that the administration of the State acts would conflict with the 
operation of the Federal plan. The minority disagreed as to each. 

It may be noted that the majority opinion in Pennsylvania vy. 
Nelson, mentioned, but found it unnecessary to decide, one constitu- 
tional question which seems to be outside the field of preemption. At 
pages 509-510 of 350 U.S., the Court raised the question of whether 
or not— 


double or multiple punishment for the same overt act directed against the United 
States has constitutional sanction. 


The question was there left open, and the Court went on to say: 


Without compelling indication to the contrary, we will not assume that Con- 
gress intended to permit the possibility of double punishment. 

I suppose that the constitutional question is answered by the recent 
decisions of the Supreme Court in Abbate v. United States and in 
Bartkus v. Illinois, Nos. 7 and 1, respectively, October Term, 1958, 
decided March 30, 1959. 

If I am correct in this supposition, it would appear that section 2 
of S. 3, S. 294, and S. 1299 would each be valid. Any of them would 
restore vitality to State antisubversive laws, would thereby recognize 
the interest of the States in self-preservation against subversion—not 
merely against violence—and in the preservation of the Nation, and 
would meet with my personal approval, for whatever that may be 
worth. I rather think that the exception spelled out in S. 1299, deal- 
ing with the case of possible actual conflict between State and Federal 
legislation, is desirable. It may well be implicit in the new section 
2392 of title 18, proposed by section 2 of S. 3, and S. 294, but I take it 
that one objective of the proposed legislation is to be quite explicit 
as to congressional intent. 
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Section 1 of S. 3 would enact, as section 7 of chapter 1 of title 1 of 
the United States Code, the following general rule of construction : 

No act of Congress shall be construed as indicating an intent on the part of 
Congress to occupy the field in which such act operates, to the exclusion of any 
State laws on the same subject matter, unless such act contains an express 
provision to that effect, or unless there is a direct and positive conflict between 
seh act and the State law so that the two cannot be reconciled or consistently 
stand together. 

This bill is not limited to questions of subversion and any extended 
discussion of it might carry us far beyond what I take to be the scope 
of the current hearings. I shall, therefore, offer only brief and rather 

neral comments on it. 

Mr. Sourwine. Mr. Chairman, may I interject ? 

Senator Dopp. Yes. 

Mr. Sourwine. Judge, I would like to direct your attention to the 
language of the last clause that you just read, to wit: 

* * * or unless there is a direct and positive conflict between— 


and so forth, and I want to ask you if you think it would be an im- 
provement in that language if it read, “or except where there is a 
direct and positive conflict”? 

Judge Brune. I think perhaps it would be somewhat better. 

Mr. Sourwine. I ask the question because there has been an inter- 
pretation of this language under which the existence of a single direct 
and positive conflict between one provision of Federal law and one 
provision of State law would operate as the exception, and invalidate 
all State law in the field. And if it should be the intention of the 
=. only to permit such supersession or invalidation with respect 
to the area of conflict, that probably could be reached by the lan- 
guage “except where there is a direct and positive conflict.” 

Judge Brune. Well, I spent a little while attempting to draft an 
amendment somewhat along that line, somewhat to the effect that if 


Ithink is exactly the idea that you expressed in the suggestion you 
just brought up. 


Mr. Sourwine. Thank you, Judge. 
Judge Brune. I have something to that general effect a little later 
on here. 
First, I am in accord with the evident purposes of the proposed 
section 7, (@) to give a positive guide to construction and (6) gen- 
erally to preserve the validity of State laws on the same subject unless 
(l) the particular act of Congress under consideration otherwise 
provides or (2) there is a direct and positive conflict between such 
aut and the State law which cannot be reconciled. 
Second, as I read the proposed section 7, it would not be confined 
in its effect to acts hereafter passed. It might, therefore, cause a 
great deal of uncertainty and confusion in situations where “occupa- 
tion of the field” has been held under statutes now on the books to 
«clude or supersede State law. This danger of confusion, particu- 
lily in labor matters, impresses me as so substantial as to make it 
destrable to limit the operation of the proposed general rule to stat- 
wes hereafter passed and I think that it would be preferable to make 
ippropriate, specific amendments to existing statutes wherever they 
may be deemed desirable. 








84 PROPOSED ANTISUBVERSION LEGISLATION 


Senator Keatine. May I interpolate? 

I entirely agree with that, and when we had H.R. 3, the counter. 
part of S. 3, up in the last session of Congress, I offered an amend. 
ment to make it prospective only, in operation, taking exactly the 
same position you have here taken, and that amendment was defeated 
because the objective of many of those who advanced the legislation 
is to have it cover every statute now on our books, and it seems to 
me that if we did that, it might lead us into chaos and confusion jn 
many areas that we are not at the present able to combat, when you 
have such a broad and sweeping piece of legislation as that. 

If it were to operate ail prospectively, then I would think jt 
would have almost none, or very few, of the objections which existed 
to H.R. 3 and S. 3 as now worded. 

Judge Brune. I would think, sir, if it operated only prospectively 
that the Congress would probably keep it in mind and be rather 
careful to say what it intended to supersede, and what it did not, and 
how far it intended to go. 

Third, I have doubt as to whether the test of occupation of the 
field ought to be rejected as a possible exception—very much alon 
the lines of what we have been just discussing—but this doubt aa 
probably be of little practical significance if section 7 were given 
only a prospective application. 

Fourth, I heartily commend the policy of spelling out in future 
acts of Congress the intention to supersede State law or not to do so 
or the extent to which supersession may be intended. This is in 
accord with the views of Professors Meltzer, Dunham, and Crampton, 
of the University of Chicago Law School, who prepared monographs 
for the aid of the committee to which I have referred, entitled, re- 
spectively, “The Supreme Court, the Congress, and State Jurisdic- 
tion Over Labor Relations,” “Congress, the States, and Commerce,” 
and “Limitations on State Power To Deal With Issues of Subver- 
sion and Loyalty.” 

An examination of the other bills scheduled for consideration by 
this committee at the current hearings indicates that they fall out- 
side the field of Federal-State relationships. None of them deals, 
for example, with questions of employment, by the States or their 
political subdivisions, of persons thought to be subversive, or with 
questions of the admission of such persons to the bar of a State. | 
take it that whatever views of mine might have any value to this 
committee would lie in the field of Federal-State relationships. Also, 
lack of time has prevented my making a thorough study of the other 
bills now before the committee and of the background out of which 
they grow. 

enator Dopp. Well, we are very grateful to you for coming here 
today and giving us the benefit of your views on this very important 
question. ; 

Do you have any questions, Mr. Sourwine? 

Mr. Sourwrne. I do not have, but I have a suggestion to make to 
the Chair for possible consideration. Judge Brune has mentioned 
here three monographs with intriguing titles which might be of sub- 
stantial value to the committee. Ifthe Chair wanted to ask the judge 
if those could be made available for our record, it might be helpful. 





for ° 
with 





unter- 
mend- 
ly the 
eated, 
lation 
‘ms to 
10n in 
mn you 


ink it 
Xisted 


tively 
rather 
vt, and 


of the 
alon 
a 

given 


future 
» do so 
3 is in 
npton, 
yraphs 
ed, re- 
risdic- 
nerce,” 
ubver- 


ion by 
Jl out- 
deals, 
r their 
r with 
ate. I 
to this 

Also, 
e other 
which 


ig’ here 
portant 


nake to 
ntioned 
of om 
e ju 

elpful. 


PROPOSED ANTISUBVERSION LEGISLATION 85 


Senator Dopp. Can they be made available? 

Judge Brune. I would be very glad to do so, Mr. Chairman. My 
recollection is that they may have been furnished to the Judiciary 
Committee as a whole last fall, but I will be glad to see that another 
get of them comes to you. 

(A copy of the monographs above referred to was received from 
the oftice of Chief Justices, through the courtesy of Justice Brune, 
and is available in the subcommittee’s files.) 

Senator Dopp. We would appreciate that, and we are grateful to 
you for offering to make them available. 

Judge Brune. I am sure you will find them interesting and very 
careful pieces of work. 

Professor Meltzer said, in the third paragraph of the preliminary 
draft of his monograph on the subject of labor relations, that, if any- 
one had the endurance to get through to the end of it—it is quite a 
lengthy one—and wound up with a feeling of despair about the 
uncertainties still left after a decade of litigation and debate, he 
would have achieved one of his principal purposes. 

(The monographs referred to above, as revised by their authors, 
will be found in the subcommittee files. ) 

Senator Keatrne. Judge Brune, am I correct that in this resolution 
which was adopted by the Association of Chief Judges—or is that 
the correct title ? 

Judge Brune. The official title, sir, is the Conference of Chief Jus- 
tices, which I always found a little overpowering. 

Senator Keating. Well, you are the chairman of that, are you not? 

Judge Brune. I was the chairman of that committee last year; 
yes, sir; on Federal-State relationships as affected by judicial de- 
cisions. 

Senator Keattne. Am I correct that 36 out of 44 of the judges or 
justices concurred in the resolution which was adopted ? 

Judge Brune. Of those who voted; yes, sir. 

The vote was 36 to 8. One of the eight was the representative of 
what will become our 50th State, but had not at that time. 

Senator Katine. I would like to place on the record your answer 
to this question, which I hope you will not resent. 

However, I have found myself the target of what I felt were unfair 
attacks, entertaining, as I do, the highest regard for the institution 
of the Supreme Court, where I differed and expressed a difference 
with a particular decision, or decisions, and I know that your report 
was subjected from certain quarters to attack on a similar ground. I 
want to ask you whether you intended in any way to impugn the 
institution of the Supreme Court or any Justices of the Supreme 
Court in the report which you made? 

Judge Brune. Not atall,sir. Not at all. 

Senator Kratina. I was sure that was so, but I just think it is very 
important for this matter to be kept in perspective. 

udge Brune. I would like to add, if I may, one thing to that. 
Both in originally presenting the report at the meeting of the con- 
ference, and in debate on the report, I restated my personal support 
for a constitutional amendment which was proposed some years ago, 
with the approval of the American Bar Kinsschiition: which would 
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have the effect of strengthening the jurisdiction of the Suprene 
Court. As you will recall, under the Constitution as it stands, the 
appellate jurisdiction of the Supreme Court is subject to such excep. 
tions and regulations as the Congress may from time to time prescribe. 
In cases involving constitutional questions, I would personally fayoy 
eliminating that power. Now that does not mean I agree with ali 
decisions of the Supreme Court by any manner of means, for I do not, 
Nor do my views make any real difference as to whether I agree ordo 
not agree. However, we have to have a Supreme Court to decide 
questions arising under the Federal Constitution, and you simply 
have to have one authority to do it. 

Senator Keratine. It strikes me there is much soundness in that, 
In other words, to state your disagreement as a justice, or as a lawyer, 
with certain of the decisions, or at least with the effects which those 
decisions have had, you still would favor really an enlargement, 
rather than a curtailment, of the actual jurisdiction of the Supreme 
Court ? 

Judge Brune. Yes, sir. Of course as the statutes now stand, the 
Supreme Court has complete jurisdiction in constitutional cases, and 
practically anything else where it wishes to exercise its power to 
grant certiorari. 

Senator Keatrne. You would deprive the Congress of the power 
to take away from the Court any 

Judge Brune. Yes. 

Senator Keatine. Such jurisdiction. 

Judge Brune. I do not want to take up the time of the committee 
unduly, but that amendment was really an outgrowth of an under- 
taking of the Committee on the Federal Courts of the Association 
of the Bar of the City of New York, which grew out of what is 
generally known as the court-packing plan of 1937, and the obje- 
tive was to set the stage so that no court-packing plan could happen 
in the future, and the timing was sought to be such that there was 
no raging controversy involving the Court and in time of peace 
prepare for war, and it was the best time to do it. Some contro- 
versy has blown up since. 

Senator Dopp. Thank you again, Judge. 

Judge Brune. Thank you very much, gentlemen, it is a pleasure to 
be here. 

Senator Dopp. Counsel, do we have other witnesses ready ? 

Mr. Dudley Bonsal. 

We have a policy here of swearing all our witnesses. Please raise 
your right hand. Do you solemnly swear that the testimony you 





give before this committee will be the truth, the whole truth, and 


nothing but the truth, so help you God ? 
Mr. Bonsat. I do. 


TESTIMONY OF DUDLEY B. BONSAL, PRESIDENT OF THE ASSOCIA- 
TION OF THE BAR OF THE CITY OF NEW YORK 


Senator Dopp. We are glad you are here, Mr. Bonsal. You are the 
president of the Association of the Bar of the City of New York. 
Mr. Bonsau. Thank you, Mr. Chairman. 
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My appearance here, in spite of all these papers, will be very brief. 
I happened to be in the city today on other business, and your staff 
was kind enough to give me an opportunity to appear here this 
afternoon. 

Our association has been very active in the area in which this com- 
mittee is conducting these hearings. Three years ago we published a 
report on the Federal loyalty security program. I had the honor to 
be the chairman of that committee. Included among its members is 
the president-elect of the American Bar Association and other law- 
yers throughout the country. 

Senator Kratinc. You mean Mr. Malone, Ross Malone? 

Mr. Bonsaut. Whitney North Seymour. Under the new system I 
think he is the president-elect. He takes office a year from this 
summer. 

In recent months another special committee of our association pub- 
lished a report on passport procedures entitled “Freedom To Travel.” 
I know that copies of these reports have been available to your com- 
mittee and I will not review them here. 

I have also brought with me a report of our committee on Federal 
legislation, which has carefully reviewed the various bills which are 
before you, and have addressed certain comments with respect to them. 
Rather than reading this report, I would appreciate the opportunity 
of submitting it to your secretary with the suggestion that it might be 
included in the record. 

Senator Dopp. Yes, we will have it included in the record. 

Mr. Bonsau. Thank you, Mr. Chairman. 

(The documents referred to read as follows :) 


Tue ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK—REPORT OF THE COM- 
MITTEE ON FEDERAL LEGISLATION ON §. 1301, S. 1802, S. 1304, S. 1305, S. 3, 
S. 294 anp S. 1299 


The committee, having considered the above bills, has concluded that their 
enactment should be opposed. While time has not permitted preparation of 
exhaustive written analyses, the reasons for this conclusion are summarized be- 
low under each of the bills. 


(1) 8S. 1301. A bill to make full disclosure respecting loyalty to the United States 
a condition of Government employment 


This bill would make it a condition of every Government employee’s tenure 
“that he shall not refuse to answer,” before a congressional committee or before 
executive or judicial officers, “any question with respect to Communist, Com- 
munist-front, or other subversive activities or any other matter bearing upon his 
loyalty to the United States.” 

While the definitions of “loyalty” or “subversive activities” (not given in this 
bill) are far from simple matters, it may be accepted for present purposes that 
the Government ought not to retain employees who are disloyal or subversive. 
However, this premise does not cure the vice in this proposed legislation. 

The vice consists in the fact that the bill would make the bare refusal to 
answer a question, without more, an automatic ground for the employee's dis- 
missal. The result would be that all conceivable objections to a particular ques- 
tion—whether under the first amendment, the fifth amendment, or a superior’s 
order to assert an executive or other governmental privilege—would be fore- 
closed. The bill seems in this respect to be at least overly bread; it would 
sweep within its purview cases where refusals to answer would be justified on 
sound grounds of policy or constitutional law. 

Moreover, the bill appears to be quite unnecessary as a practical matter. 
Any employee who unjustifiably refuses to answer a question of a duly con- 
stituted committee or officer of Government is bound to be called upon by his 
superiors for an explanation. If there is no explanation or an unsuitable one, 
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the agencies of Government are amply armed with powers of dismissal op 
grounds of unfitness. Dismissals so effected would treat with the varying cir. 
cumstances of each case, and would not be the kind of mechanical results which 
are certain to be unjust in particular instances. 

Finally, it is to be noted that, without any clear justification in necessity, the 
bill sweepingly withdraws from Government employees the constitutional priyj. 
leges under which other citizens may refuse to answer governmental questions, 
It may well be that an employee who pleads the fifth amendment or some other 
privilege—particularly where the question is pertinent to his duties in the Qoy. 
ernment service—should be and will be found upon administrative scrutiny to 
be unfit for retention. But it by no means follows that Government employ. 
ment should be conditioned, routinely and in all cases, upon relinquishment of 
constitutional protections enjoyed by all. 

Everyone knows that the Government, performing the most vital functions jp 
the community, has been hard pressed to recruit and keep the high-caliber peo. 
ple who should do its work. Anything which impairs the dignity or status of 
Government employees as a class must be justified on sure grounds of necessity 
We find no such grounds warranting S. 1301. ; 


(2) S. 1302. A bill to amend section 241 and 242 of the Immigration and No. 
tionality Act 

The major provisions of this bill are as follows: 

(a) Section 1 would amend section 241 of the Immigration and Nationality 
Act by adding a definition of “entry” to mean “any entry into the United 
States.” The evident purpose of this section is to change the result of Bonetti 
v. Rogers (356 U.S. 691). 

(b) Section 2 would amend section 242(c) of the Immigration and Nation. 
ality Act by inserting a new fourth sentence to provide that when “any alien 
has violated any requirement imposed upon him under the third sentence of 
subsection (d),* as amended, and the Attorney General determines that the na- 
tional security requires the detention of that alien,” the alien “may be returned 
to custody * * * until his deportation can be effected.” 

(c) Sections 4 and 5 would amend section 242(d) of the Immigration and 
Nationality Act by substantially broadening the powers of the Attorney General 
to supervise and interrogate aliens against whom final orders of deportation 
have been outstanding for over 6 months. United States v. Witkovich (358 
U.S. 194, 202), held that section 242(d) as it stands today defines the Attorney 
General’s power of interrogation to extend to “all questions reasonably cal- 
culated to keep the Attorney General advised regarding the continued avail- 
ability for departure of aliens whose deportation is overdue.” 

The bill would expand this power to cover questioning on subversive actiy- 
ities, on enforcement of the immigration laws generally and on “such other in- 
formation as the Attorney General in his discretion may consider necessary or 
advisable in the interest of the enforcement of any law of the United 
States * * *.” 

The committee has concluded that all three of these proposed revisions are 
undesirable and that the latter two pose grave questions of constitutionality. 

(a) The redefinition of “entry” to override the decision in Bonetti v. Rogers 
(356 U.S. 691), effects a highly doubtful change in a narrow area. An alienis 
deportable if he has been a Communist at any time after “entry.” Bonetti had 
first entered the United States in 1923, left the Communist Party in 1936, left 
the United States in 1937, and reentered in 1938, disclosing his past Communist 
membership. The limited holding in his case was that the 1938 “entry” was 
the significant one and that he was not deportable because he had not been & 
Communist thereafter. 

It is clear, as Mr. Justice Whittaker observed in his opinion for the Court, 
that the case involved “rare and novel facts” (356 U.S. at 699), and has little 
prospective importance. As the law stands today, persons like Bonetti could 
not reenter the United States since they are excludable under the Internal 





1The third sentence of subsec. (@), as amended, reads: “Any alien who shall willfully 
fail to comply with such regulations [by the Attorney General, governing appearances, 
submission to medical and psychiatric examination, answers to questions, etc.], or wil 
fail to appear or give information or submit to medical or psychiatric examination if 
required, or knowingly give false information in relation to the requirements of such 
regulations, or knowingly violate a reasonable restriction imposed upon his conduct or 
activity, shall be fined not more than $1,000 or imprisoned not more than one year, or both. 
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Security Act of 1950 if they have at any time been members of the Communist 


In the circumstances, it seems largely unnecessary and unwise to close the 
door so tightly on reform as to reach for deportation the handful of people who 
jast entered the United States before 1950 and had perceived the evils of com- 
munism at some time earlier than that. 

(b) The second change, authorizing detention for an indefinite period beyond 
¢ months on the Attorney General’s decision, presents the disturbing prospect 
of long imprisonment, perhaps for life, without a criminal trial. Aliens, even 
those under orders of deportation, are entitled to due process, and this provision 
may well conflict with that protection. The Supreme Court in Witkovich ex- 

ressed serious doubts as to whether even broad surveillance of such aliens is 
compatible with the Constitution. The detention provision goes further and is 
still more doubtful. 

Like all others, aliens are, of course, subject to imprisonment upon trial and 
conviction for criminal offenses. The provision for detention for indefinite 
periods without such a basis seems unduly harsh and of highly doubtful validity. 

(c) The broadened provisions for supervision and interrogation raise compa- 
rable objections. Both the district court and the Supreme Court in United 
States v. Witkovich, supra, confined the Attorney General’s interrogation power 
to questions of availability for deportation because they were impelled, in part 
at least, by constitutional doubts as to a wider power. The amendment squarely 
challenges those doubts. 

The committee opposes the amendment both on constitutional grounds and on 
the ground that the unlimited power it confers for executive questioning under 
oath is a sharp impairment of traditional liberties, the full preservation of 
which outweighs the possible advantages of giving such authority to the Attorney 
General. 


(8) 8S. 1804. A bill to broaden the application of the Summary Suspension Act 
of 1950 

This bill would amend the act of August 26, 1950, to provide that “the head 
of any department or agency of the Government may, in his absolute discretion 
and when deemed necessary in the interest of national security, suspend, without 
pay, any civilian officer or employee of the department or agency which he heads 
*+**” Tf enacted, the bill would change the result of Cole v. Young (351 U.S. 
536), which held that the power of summary dismissal is confined under present 
law to employees in sensitive positions. 

There is some indication that this bill may stem from a misconception of the 
narrow decision in Cole v. Young, supra. It has been said by proponents of 
such legislation that it is needed to “[r]estore to the executive branch of our 
Government the right to determine and to dismiss, if required, those who are 
security risks in both sensitive and nonsensitive positions in the Government 
service” (“Report of ABA Special Committee on Communist Tactics, Strategy, 
and Objectives, February 1959,” p. 3). The fact is, however, that there is no 
need for any such “restoration.” 

The power to dismiss employees of doubtful loyalty from any position, sensi- 
tive or nonsensitive, seems clear, as the opinion of Mr. Justice Harlan for the 
Supreme Court noted in Cole v. Young, supra (351 U.S. at 543-4). The only 
question in that case was as to the power of summary dismissal from nonsensi- 
tive positions. On that narrow issue, the Court held that the power to dismiss 
summarily was not conferred by existing law because there was no indication 
that employees in nonsensitive positions “could bring about any discernible 
adverse effects on the Nation’s security” (351 U.S. at 546). 

The holding seems sound and should not be changed. The power of sum- 
mary dismissal from the Government service is a fearsome one, particularly 
where its exercise simultaneously labels an employee disloyal or a security 
tisk. The employee is abruptly deprived of work and pay at the very time 
when all his resources may be necessary to meet and seek to overcome the charges 
against him. Experience has shown that injustices occur in loyalty and se- 
curity cases when more deliberate procedures are followed. While agency 
heads may be expected to judge soberly, mistakes must still be anticipated. 
Even though the errors be a small percentage of the total, the painful burdens 
in these instances should not, except for overriding reasons of the public wel- 
fare, be enhanced by the blow of summary dismissal. 

There appear to be no such reasons in the case of nonsensitive employees. 
While any employee in any position (outside the Government as well as in) 
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may conceivably harm the national security, the problem is one of judgment 
and balance. There is also the problem of employee morale and the effects 
upon it of the overhanging threat of summary dismissal. Considering these 
interests, it is concluded that the existing law, confining summary dismissg) 
to employees in sensitive positions, strikes a suitable balance between the jp. 
terests of security and a decent regard for those in public service. 


(4) 8. 1805. A bill to amend section 2385 of title 18 of the United States Code 


Section 1 of this bill would amend the Smith Act (18 U.S.C. 2385) by amend- 
ing the first paragraph to insert the words italicized here: 

“Without regard to the immediate probable effect of such action, whoever 
knowingly or willfully advocates, abets, advises or teaches the duty * * * of 
overthrowing the Government * * *.” 

Section 2 would insert a broad second paragraph to outlaw advocacy, teach. 
ing, ete. “in any way or by any means * * *.” 

One objection to the bill is uncertainty as to its purpose. The addition made 
by the first section—making “immediate probable effect” irrelevant—seems 
literally unnecessary since this is already the rule established by Dennis y. 
United States (341 U.S. 494). 

It appears, however, that the bill is also designed to change the ruling ip 
Yates v. United States (354 U.S. 298, 325) (per Harlan, J.), that “advocacy,” 
to be criminal under the Smith Act, requires that “those to whom the adyo- 
cacy is addressed must be urged to do something, now or in the future, rather 
than merely to believe in something.” In this aspect the committee’s objections 
are twofold: 

First, if the bill actually has the purpose just described, its language by no 
means makes this clear. Once again, the bill seems objectionable because of 
uncertainty. 

Second, the committee is opposed to any such purpose in any event. Yates 
merely followed Dennis in holding that criminal advocacy requires some ele. 
ment of incitement to action—though this may be “now or in the future’—and 
not merely encouragement of beliefs. As Mr. Justice Harlan observed in Yates 
(354 U.S. at 319), this limitation avoids a “constitutional danger zone.” It is 
a “zone” in the cherished area of speech and ideas which the committee believes 
Congress should not enter. This view rests, not only on constitutional consider. 
ations, but on the still broader premise that traffic in ideas is healthful for the 
Nation and ought not to be blocked until it is intended to lead, at least some 
time, to action which may threaten our security. 


(5) S. 8, 8. 294 and 8. 1299. Bills to modify Federal preemption of State statutes 

8. 3, S. 294 and 8S. 1299 are concerned with the doctrine of preemption by Con- 
gress to the exclusion of State legislation. All three bills would restore to the 
States the power to enforce State statutes prescribing criminal penalties for 
sedition against the United States or any State unless Congress specifically 
prohibits their enforcement. In Pennsylwania v. Nelson (350 U.S. 497 (1956)), 
such State power was held to have been superseded by the pervasive totality 
of Federal legislation concerning subversive activities. The Association of the 
Bar of the City of New York last year adopted a resolution opposing similar 
bills (H.R. 977 and S. 654, 85th Cong.). Copies of the “Report of the Committee 
on Federal Legislation” recommending that action were sent to the members of 
the Judiciary Committees of the Senate and the House. A copy is also sub 
mitted herewith for the attention of the subcommittee. 

S. 3 also contains broader provisions relating to preemption which wonld re- 
quire the courts to uphold State legislation on any subject covered by any 
Federal statute in the absence of specific declaration by Congress of its desire 
to preempt the field or of a direct and positive conflict so that the Federal 
and State statutes could not be reconciled or consistently stand together. The 
committee on Federal legislation, in a communication addressed to the chairman 
of the Senate Judiciary Committee dated August 1, 1958, unqualifiedly dis 
approved similar legislation, then embodied in H.R. 3, 85th Congress. A copy of 
this communication was sent to all members of the Judiciary Committee and 
one is submitted herewith. Reference is made to it for the reasons supporting 
its disapproval. For the same reasons the committee disapproves the provisions 
of S. 3. 

We also are authorized to state that our association’s committee on the bill 
of rights has considered the provisions of these three bills and concurs with the 
committee on Federal legislation in disapproving them. 
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Submitted to Internal Security Subcommittee of the Senate Judiciary Com- 
mittee, April 23, 1958. 
DupLeyY B. BONSAL, 
President, Association of the Bar of the City of New York. 


Tue ASSOCIATION OF THE BAR OF THE City OF NEW YORK 


pepokT OF THE COMMITTEE ON FEDERAL LEGISLATION ON BILLS TO AUTHORIZE THE 
ENFORCEMENT OF STATE STATUTES PRESCRIBING CRIMINAL PENALTIES FOR SUB- 
yersIVE ACTIVITIES (1958) 


In Pennsylvania v. Nelson, 350 U.S. 497 (1956), the U.S. Supreme Court held 
that the Pennsylvania sedition statute was superseded in view of the scheme of 
faleral antisubversive legislation by which, the Court concluded, the Federal 
government had occupied the field and precluded State intervention with respect 
the same offenses. This holding had the effect of rendering unenforcible sim- 
jar statutory provisions in other States. After the Nelson decision, the Com- 
nittee on the Judiciary of both the Senate and the House of Representatives, 
during the 84th Congress, 2d session, recommended the passage of bills which 
gould permit the enforcement of any State statutes prescribing criminal pen- 
alties for sedition against the United States or any State, unless Congress spe- 
dfically prohibits their enforcement.* 

Three bills to the same effect have been introduced in the present Congress.” 
Of these, the bills presently under consideration are H.R. 977 and 8. 654, which 
are companion bills corresponding to the bill approved in the last Congress by 
the House of Representatives, Committee on the Judiciary. Their text is set 
forth as an appendix.® 

In the Nelson case, the defendant, an acknowledged member of the Communist 
Party, was convicted in a Pennsylvania State court of a violation of the Penn- 
givania Sedition Act. Nelson was also convicted in a Federal court of violating 
the Smith Act (18 U.S.C. sec. 2385) and the Federal general conspiracy statute 
(18 U.S.C., sec. 371). The Supreme Court of Pennsylvania reversed the con- 
yiction under the Pennsylvania Sedition Act on the ground that the Federal 
Smith Act superseded the enforcibility of the State sedition statute which 
proscribes the same conduct. The court emphasized that the evidence against 
Nelson related solely to alleged sedition against the United States, and in no 
respect was directed against the government of Pennsylvania as such.. The U.S. 
Supreme Court upheld the ruling of Pennsylvania’s highest court in the decision 
(Pennsylvania v. Nelson, 350 U.S. 497 (1956) ) which the bills under discussion 
wek to reverse. 

The Supreme Court’s decision was rested on three principal grounds, which 
my be summarized as follows: (1) The Congress determined in 1940 that it 
was necessary for it to reenter the field of antisubversive legislation from which 
it had largely abstained since the end of World War I. Thereupon and in 
suceeding years, Congress enacted a series of statutes which includes, among 
others: the Smith Act, proscribing advocacy of the overthrow of any govern- 
nent—Federal, State, or local—and membership in a group which so advocates; 
the Internal Security Act of 1950, requiring registration of “CCommunist-action 
organizations” and ‘‘Communist-front organizations,” and registration of the 
members of the former; and the Communist Control Act of 1954, imposing 
farther penalties on the Communist Party and the members thereof, and upon 
‘Communist-infiltrated organizations.’ ° This scheme of Federal legislation cre- 








18, t. No. 2117 on S. 3617, 84th Cong., 2d sess. (1956); H. Rept. No. 2576 on 

HR. 3, 84th Cong., 2d sess. (1956). 

*§. 654, H.R. 946 and H.R. 977, 85th Cong., 1st sess, (1957). 

See p. 22, infra. 

‘United States v. Mesarosh, 116 F. Supp. 345 (W.D. Pa. 1953). aff'd, 223 F. 2a 449 

(dd Cir. 1955), judgment vacated and retrial ordered, 352 U.S. 1 (1956). 

377 Pa. 58; 69, 104 A. 2d 133, 139 (1954). 

‘The citations of the three statutes are: 18 U.S.C., sec. 2385 (Smith Act); 50 U.S.C., 

"hao aunierne! Security Act) ; 50 U.S.C., sec. 841 (Communist Control Act). 

The Court also made reference to the Voorhis Act (18 U.S.C., sec. 2386), the Foreign 

he Registration Act (22 U.S.C., see. 611), and the general conspiracy statute (18 

USC, see. 871). A number of other Federal statutes supplementary of the major ones 

my also be cited, e.g., 18 U.S.C., sec. 3486 ——— Act); 8 U.S.C., see. 1481(a) (9) 

g for loss of citizenship for violation of the Smith Act) ; 29 U.S.C., sec. 15(h) 
resort to NLRB to unions whose officers fail to file non-Communist affidavits) ; 

HUSC, sec. 785 (denying passports to members of Communist organizations). See also, 

tote, “Federal Antisubversive Legislation of 1954,” 55 Colum. L. Rev. 631 (1955); and 

tote, “The Supreme Court, 1955 Term,” 70 Harv. L. Rev. 83, 118 n. 140 (1956). 
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ates a pervasive totality of Federal regulation, which makes inescapable the 
conclusion that ‘Congress has intended to occupy the field of sedition * +. 
and no room has been left for the States to supplement it. Therefore, a Statp 
sedition statute is superseded regardless of whether it purports to supplement 
the Federal law.”* (2) The Federal statutes “touch a field in which the Federa] 
interest is so dominant that the Federal system must be assumed to preclude 
enforcement of State laws on the same subject,” in accordance with the prip. 
ciples enunciated in such decisions as Rice v. Santa Fe Hlevator Oorp., 33 
U.S. 218 (1947) and Hines v. Davidowitz, 312 U.S. 52 (1941). (3) Enforcement 
of State sedition acts presents a serious danger of conflict with the administr. 
tion of the Federal program.® 

The Court’s decision appears sound on the basis of the stated re 
The precedents relied upon foreshadowed the result, which was predicted ang 
has been favorably viewed by legal commentators.’ However, the question now 
presented is not whether the Supreme Court correctly read the intent of Co 
at the time of the enactment of the various antisubversive statutes, but rather 
whether it is wise national policy for Congress at this time to revitalize 
State sedition statutes, and whether this result should be sought by the ena¢. 
ment of the proposed legislation. The committee believes that both of they 
questions must be answered in the negative. 

1. The bill under discussion would single out criminal statutes relating tp 


in determining the interrelationship of all Federal and State statutes concernej 
with these subjects. The usual method of determining the enforceability of 
State legislation in relation to Federal enactments has been judicial determing. 
tion on a case-by-case basis, so that evaluation may be made of the impact of 
Federal and State acts on one another in terms of practical operation and the 
national or local problems presented. The bills would displace this usyal 
method of Federal-State accomodation by a blanket declaration that, “except 
to the extent specifically provided by any statute hereafter enacted by the Con- 
gress,” no State statutes prescribing criminal penalties for sedition against or 
overthrow of Federal or State Government shall be unenforceable by reason 
of existing Federal legislation, or any future Federal legislation. 

Some 42 State statutory provisions would immediately be revitalized, all of 
them primarily directed against overthrow of the U.S. Government, bearing 
such diverse titles as “antisedition” laws, “criminal anarchy” laws and “crimi- 
nal syndicalist” laws.” Even more diverse are the substantive and procedural 
provisions of the various statutes, some having provisions plainly at variance 
with the Federal legislation; others being vague and lacking even in basie 
procedural safeguards.“ Some, like the Pennsylvania statute, would punish ut 
terances which encourage any person “to commit any overt act with a view to 
bringing the Government of this State or of the United States into hatred or co 
tempt,” provisions which raise sharp constitutional questions as the Supreme 
Court specifically indicated.“ Yet, the bill would at one swoop reanimate 
all these measures, without distinction or particularization. 

Even if Congress were willing to take such blanket action with respect to all 
existing State statutes without detailed study of their diverse provisions, should 
it also be required to accept the burden of exercising continuing surveillane 
over all future State enactments which might adversely change or add to exist 
ing State legislation to the detriment of the Federal scheme? If Congress dos 
not promptly enact Federal legislation to supersede such undesired new State 
acts, the courts will be utterly powerless to give relief if the bills under discus 
sion are adopted. Moreover, continuing alertness by Congress to the mere prt 
visions of all present and future State legislation would not alone suffice, fr 
it is in the operation and specific applications of statutes that problems of it 
consistency and interference become apparent. In the harmonizing of the stat 


7350 U.S. at 504. 

8 350 U.S. at 505-508. 

® See eg. Hunt, “Federal Supremacy and State Antisubversive Legislation,” 53 Mid 
L. Rev. 407, 432-438 (1955); note, ‘The Supreme Court, 1955 Term,” 70 Harv. L. Ret. 
97, 118 (1956). Even the article cited in the minority report. Wham and Merrill, “Fedenl 
Preemption: How to Protect the States’ Jurisdiction,” 43 A.B.A.J. 131 (1957), does nit 
contend that the Nelson decision is not in accord with the precedents in the field of Pe 
eral preemption, and concedes that the Court’s construction of pertinent statutory p 
sions “‘seems to have substantial support in the context of the section.” 

i v. Nelson, 350 U.S. at 508; note, 70 Harv. L. Rev. at 116, n, 125. 


12 350 U.S. at 498, n. 2. 







subversion and advocacy thereof for extraordinary and indiscriminate treatment 
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“08 gtes of our Federal and State Governments, it has been pointed out that: 


- State “proper accommodation is dependent on an empiric process, on case-to-case de- 
lement terminations. Abstract propositions and unquestioned generalities do not fur- 
ederal nish the answer.” 
eclude The pressures under which Congress operates in this dynamic era obviously 
> Prin. go not render feasible its now undertaking to perform this painstaking empiric 
P-, 331 presently carried on by the courts. 
nistra 9, It is to be borne in mind that the conduct and advocacy for which Nelson 
* | was convicted under the Pennsylvania statute were directed toward the at- 
soning tempted overthrow of the U.S. Government. The same appears to be true with 
ed and respect to prosecutions under virtually all the State statutes.“ This considera- 
on now | tion adds support and emphasis to the determinations of both the Pennsylvania 
ongress | Supreme Court and the Supreme Court of the United States, that this legisla- 

“rather | tion which seeks preservation of the Federal Government and the Republic 
lize the | “touches a field in which the Federal interest is * * * dominant.” Decisions 
> enact. | of the Supreme Court which have upheld enforcibility of State legislation con- 
f these currently with comparable Federal legislation have usually stressed the ex- 

jstence of a “predominantly local interest.” But, as the Pennsylvania Su- 
iting to | preme Court asserted in ruling against the State statute in Nelson: “Sedition 
eatment | against the United States is not a local offense. It is a crime against the Na- 
neerned tion.” ** The State court also emphasized that so far as relates to the State’s 
vility of | police needs: “There are many valid laws on Pennsylvania’s statute books ade- 
erming. | quate for coping effectively with actual or threatened civil disturbances.” 
apact of Consequently, there is no basis for a contention that the present State sedition 
and the | statute, and the comparable State acts, are necessary to the exercise of the 
'S usual | State’s police responsibilities.” 

“except It is clear that the problem of subversion against the Government of the United 
the Gon | States is a national rather than a local problem. In this respect and others it 
rainst or | bears a relationship to the crime of treason against the United States, punishment 
y reason of which is confided under the Constitution to the Federal Government, and may 

not be subject to State prosecution.” The present Federal antisubversive leg- 
d, all of | islation further expressly indicates that considerations of international politics 
bearing | and foreign policy may also be involved. All these are factors which emphasize 
i “erimi- | theneed for a uniform national standard and an integrated centralized program, 
-ocedural | tather than suggesting a need for localized diversity of standards and decen- 
variance | tralization of control, factors traditionally advanced in opposition to uniform 
in basic | Federal legislation.” For more than a century, ever since Cooley v. Board of 
unish ut | Wardens of Port of Philadelphia, 12 How. (53 U.S.) 299 (1851), such considera- 
a view to | tions have been recognized as highly significant by the courts in cases under the 
sd or con | commerce clause. Where the subject matter has indicated the desirability of 

Suprem | tuniform national system of regulation, rather than local diversity, “the tendency 
-eanimate | bas been to hold that the States are precluded from acting at all.” * 

Qonsideration of the national character of the offense also brings into focus 
ect to all | *me practical problems of enforcement. As the Pennsylvania Supreme Court 
ns, should | Mled, a group advocating overthrow of the United States Government “might 
rveillance 
i to exist | “Frankfurter, J., Chasen ting in United Mine Workers of America v. Arkansas Oak € 
gress does peg 2°, 351 U.S. 62, 76 ( pose 

Nei ecision, 350 U.S. at 508. 
new State See, e.g., California v. Zook, 336 U.S. 725 (1949), sustaining California statute which 





ler discus | adopted as its own certain provisions of the Federal Motor Carrier Act; so long as there 

mere prt Was 00 conflict in the terms of the statutes California could provide added deterrents to 
tor aoe a problem which was peculiar to that State. To same effect Parker v. Brown, 

suffice, 87 U.S. 341. 

ems Of it ag (1955). 

f the stat 


See, also, note, Preemption by Federal Criminal Statutes, 55 Colum. L. Rev. 


n Kelly v. Washington, 302 U.S. 1, which the minority report cites and quotes, the 
Court emphasized that the State statute applied to an area which the Federal statute did 
hot regulate: “the State law touches that which the Federal laws and regulations have 
left untouched” (302 U.S. at 13). The State’s interest in the safety of vessels in its local 
berts entitled it to Fogulase in areas which the Federal statute left open. 

“977 Pa. 58, 76; 104 A. 2d 133, 142 (1954). 

"377 Pa. at 70; 104 A. 2d at 139. 

This was a substantial basis for the decisions in Gilbert v. Minnesota, 254 U.S. 325 

), and For v. Ohio, 46 U.S. (5 How.) 410 (1847), which are among the decisions 

7 upon—erroneously we believe—in the minority report. 
rote Const., art. III, sec. 3; see Brandeis, J., dissenting in Gilbert v. Minnesota, 254 U.S. 
425, 342 {1920), and cases there cited. 

» for example, note, ‘‘Arbitration and Federal State Relations, 57 Colum. L. Rev. 





1134 (1957) 
* unt, ‘Federal Supremacy and State Anti-Subversive Legislation,” 53 Mich. L. Rev. 
Wem ease See also Southern Pacific Oo. v. State of Arizona, 325 U.S. 761, 


39483—59—pt. 1- —7 
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well be but part of a larger group spread over a number of States.”” In pr 


ing such an interstate group, the most successful results are likely to be achieveg = 
through a unified plan under centralized control, with careful determination a8 to oad 


the sequence and timing of the prosecution of the various participants. 
the viewpoint of the overall Federal plan of attack, a State prosecution might i 
well result in premature warning or harmful advance disclosure of evidence, ay - 
the State court suggested. Local prosecutors, whether motivated by persona] ~ 
ambitions, political opportunism, or merely by uninformed and misguided jad 


might thus hamper and frustrate effective Federal police and prosecutive acti 
with respect to important phases of the Federal legislative scheme. Even if this pose 


has not yet occurred, as the minority urges on the basis of the Department ¢ the 
Justice’s brief in Nelson, it would represent a continuing threat as new pergop. 
alities and new local political campaigns are injected into some or all of the @ 
States whose sedition statutes are to be reanimated by the bill under discugsioy, 4 
The mere fact that jurisdiction in the field is reserved to the Federal court 
will surely not prevent the cooperation, when requested, of local law enforce. by | 
ment agencies with the Federal authorities. However, the Federal authoritig Supt 
should at all times exercise an overriding jurisdiction in this sensitive field, tion 
an impossibility if the local authorities are enforcing local rather than Federg] i 
statutes. It is submitted, therefore, that the proposed bills would hinder rathe ant 
than augment the protection of our Nation from subversive activity. neve 
3. Most important, problems of individual rights and traditional values ar Fede 
not to be ignored in the effort to guard our Nation against those who ignore offer 
or seek to trample on them. We have been wisely admonished that “If this class 
indifference to traditional values should spread to us, it would be the greatest conv 
threat to our own liberties.” * Fede 
A “traditional value” of paramount importance which would be adversely | gpii 
affected if the various State sedition acts are reanimated relates to the pres |  gyer 
ervation of freedom of expression guaranteed by the first amendment. The and 
State court was mindful of this problem in pointing out that State and Fe. seem 
eral laws should be so administered as not to threaten “the right of the ind. | py 
vidual to speak freely and without fear, even in criticism of the Government;”" subje 
it found this an additional factor weighing in favor of Federal supersession |  gitie; 
The Federal legislation here involved has also been recognized as involving sen- Un 
sitive problems in the area of first amendment freedoms; indeed, in the first] are t 
prosecution of Communist officials under the Smith Act, the Supreme Court | maxi 
while upholding the convictions, pointed out through Chief Justice Vinson that}  goqit: 
since “teaching and advocacy of the overthrow of the Government * * * con] Nelg¢ 
tains an element of speech * * * we must pay special heed to the demandsot/ nde 
the first amendment marking out the boundaries of speech.” * | and | 
We cannot ignore that impingements upon freedom of expression result from gress 
the existing Federal antisubversive legislation, and that they extend well beyond | mavyi: 
the confines of the courtroom alone. They necessarily include, in addition, FBI; ore 
investigations, grand jury investigations, and investigations by committees of; act ¢ 
both Houses of Congress with all their glare of harsh publicity for the witness” |  gerioy 
It cannot be doubted that in the aggregate these measures create pressures | prose 
causing some individuals to refuse to participate in virtually any organizatio,| the® 
no matter how innocuous or worthy its avowed purposes, and to refrain i 
other ways from engaging, as stated by Justice Frankfurter, in “the inter | ng 
change of ideas’”—particularly with respect to controversial subjects, where 2 Bt 
such interchange is most needed in solving the problems of a democratic society.| J. at 
Yet the restrictions and pressures upon freedom of expression resulting from U. 
the Federal program have, nevertheless, been generally accepted in the inter @ 35 
est of assuring the national security. But by reviving the State sedition stat ® Se 


2377 Pa. at 69; 104 A. 2d at 138. ; 8 He 
23 Robert H. Jackson, “The Task of Maintaining Our Liberties ; the Role of the Judiciary,’ | 2 35 
39 A.B.A.J. 961 (1953). quoted and endorsed by John Lord O'Brian, ‘National Security ani | 8Th 
Individual Freedom,” 12 (1955). | Which 
% 377 Pa. 58 at 75; 104 A. 2d 133 at 141. ments 
2% Dennis v. United States, 341 U.S. 494, 502-503 (1951) ; cf., Yates v. United States, th under § 
U.S. 298 (1957). See also Justice Frankfurter’s concurring opinion in Dennis: Worse | 
“It is a sobering fact that in sustaining the convictions before us we can hardly estip 
restrictions on the interchange of ideas. 
“We must not overlook the value of that interchange. Freedom of expression is the wel 
spring of our civilization—the civilization we seek to maintain and further am, 
the right of Congress to put some limitation upon expression. * * * The li of mal ¥ 
to search for truth ought not to be fettered no matter what orthodoxies he may 
Liberty of thought soon shrivels without freedom of expression.” 
2% Cf, Watkins v. United States, 354 U.S. 178, 197-198 (1957). 
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ytes en masse, all these pressures and restrictions will be intensified and dupli- 
eated at the State level, in the State courts, the State investigative agencies 
and the State legislative committees.” [ 

We submit that our objective should be an efficient and integrated system 
designed to achieve our Nation’s security with a minimum, not the maximum, of 
restrictions on fundamental rights. This is in harmony with the salutary 

al principle that when measures affect the freedoms that are basic to 
liberty, Such measures must be “narrowly drawn to meet the supposed evil”— 
dosely tailored to impose only so much restraint as is esential for the pur- 

% Those who would now impose additional restraints and penalties upon 
the citizenry must bear the burden of demonstrating their need in terms of the 
national interest and security. That demonstration has not been made, and 
cannot be made, with respect to the proposed legislation here discussed. 

4. An especially troublesome facet of the problems resulting from the pro- 

duplication of antisubversion legislation at the State level is presented 

by the possibility of double or multiple prosecutions and punishment. The 
Court in Nelson expressly pointed out that it did not reach the ques- 

tion “whether double or multiple punishment for the same overt acts directed 
against the United States has constitutional sanction”.” Even if it be assumed 
that the constitutional problem may be hurdled, the basic policy question will 
nevertheless remain. Where the same act has been held to constitute both a 
Federal and State offense, it is generally because the same physical act may 
offend a State policy and a different policy of the United States. Thus, in the 
@assic case of For v. Ohio, 46 U.S. (5 How.) 410 (1847), in sustaining a State 
conviction for the forging of counterfeit checks, the Court reasoned that the 
Federal Government proscribed counterfeiting in order to protect the currency, 
while the State was punishing a private cheat upon its citizens.” Here, how- 
ever, the self-same policy underlies both the Federal and the State legislation, 
and both would punish the very same conduct. In these circumstances, there 
geem peculiarly opposite the words of Mr. Justice Washington, writing in 1820: 
“(T}o subject them [the defendants] to the operation of two laws upon the same 
subject dictated by distinct wills particularly in a case inflicting pains and pen- 
alties is to my apprehension something very much like oppression if not worse’.™ 

Under the Federal and State statutes here involved, the “pains and penalties” 
are both severe and disparate. Thus, the Federal Smith Act provides for a 
maximum imprisonment of 10 years and a fine of $10,000, and the Pennsylvania 
sedition statute for a term of 20 years and the same fine. In this very case, 
Nelson was convicted under the Smith Act, and was also convicted and sentenced 
under the State act to a prison term of 20 years, supplemented by a $10,000 fine 
and $13,000 as the costs of the State prosecution.” Consequently, while Con- 

with primary responsibility for the national security determined on a 
maximum 10-year sentence for this offense, this defendant would serve 30 years. 
Moreover, the Federal judge called upon to fix a fair sentence under the Federal 
act cannot know whether the defendant will be subjected to additional and 
serious punishment for the same acts in consequence of a one or more State 
prosecutions. This will necessarily impede fair and intelligent sentencing under 
the Federal legislation.” 





"See, for example, Sweezy v. New Hampshire, 354 U.S. 234 (1957). 
* Burstyn v. Wilson, 343 U.S. 495 (1952) (especially concurring opinion of Frankfurter, 
» at 517 et seq.) ; Cantwell v. Connecticut, 310 U.S. 296, 311 (1940) ; Schneider v. State, 
$08 U.S. 147, 162 re ; Winters v. New York, 333 U.S. 507, 509, 512 (1948) ; Thomas v. 
Collins, 323 U.S. 516 (1945). 

#350 U.S. at 498, n. 2. 

See the discussion of For v. Ohio in Nelson, 350 U.S. at 501; see also California v. 
Zook, 336 U.S. 725, 740 (1949); note, “Pre-Emption By Federal Criminal Statutes,” 55 
Colum. L. Rev. 83, 87 (1955). 

" Houston v. Moore, 18 U.S. (5 Wheat.), 1, 23 (1820). 

#350 U.S. at 498. 

"The minority report argues that an amendment to the proposed bills could be formulated 
which would largely eliminate “the disparity in and the possible cumulative effect of punish- 
ments peeve by Federal and State legislation” by limiting the aggregate punishment 
under all prosecutions to the maximum permitted by Federal law. Such a cure is, if possible, 
Worse than the disease, since under the minority’s proposal a first prosecution by a State 

by imposing the maximum Federal penalty, strip the Federal Government of all 
power to punish subversives, and by reducing all prosecutions after the first to 


~ 


forensic exercises would encoura ill-considered races of diligence among 
rs anxious to claim credit for convictions. On the other hand, a first prosecu- 
iether Federal or State) reqalting in imposition of less than the maximum penalty 
indicates the presence of mitigating factors which would be completely overridden 

4 succeeding prosecution imposing additional penalties. 
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Prosecutions in the State courts would present still another troublesome op. 
sideration. Under the doctrine that the 14th amendment does not incorporate 
all of the guarantees of the Bill of Rights, State court prosecutions do not 
afford a defendant many of the important protections guaranteed in the Federa) 
courts. Thus, for example, the fifth amendment’s privilege against self-incrimj. 
nation need not be observed in State court prosecutions,” and evidence obtained 
by wiretapping and illegal searches and seizures may be received in evidence* 
Where a defendant is charged with acts of subversion against the Government 
of the United States, it seems anomalous and paradoxical that he should be 
subjected to prosecution in State courts which deprive him of very important 
protections guaranteed and required in the courts of the United States. 

5. The thrust of the minority report is that in “a nation of dual Sovereign. 
ties,” the States should not be deprived of all power in regard to sedition, 
Initially, this argument reflects a somewhat exaggerated view of the effect of 
the Nelson decision, for there is no inference that all State power will be 
eliminated in regard to detecting or preventing aspects of sedition which haye 
local significance. Indeed, the Supreme Court has already upheld in unequiyo. 
cal terms State laws requiring State employees to take an oath with respect 
to advocacy of overthrow of the State or Federal Government and to reyeaj 
Communist affiliation,” and requiring teachers to meet similar standards.” 

The Nelson decision merely rules in favor of Federal supersession with 
respect to a crime of national importance, as to which the national interest js 
dominant, and on the basis of well-established principles, consistent with past 
decisions on the interaction of State and Federal authority.” The minority 
report acknowledges that in such earlier decisions as Gitlow, Whitney, Gilbert, 
and Fox,” upholding State sedition statutes, the question of Federal super. 
session held determinative in Nelson was not in issue. In those cases, either 
there was no Federal sedition legislation in force at the time or the point wag 
not raised.” 

Nor can we attribute validity to the minority report’s justification of the 
bills on the ground that “the criteria confessedly being the intent of Congress, 
Congress is the logical body to declare such intent.” This would constitute a 
mischievous oversimplification of the established, tried, and tested principles 
governing Federal-State accommodation which, as has previously been pointed 
out, entail an empiric process of judicial determination on a case-to-case basis, 
The draftsmen of the proposed legislation, as well as the minority here, in- 
plicitly acknowledge the soundness of this established procedure by leaving it 
untouched in all fields of legislation other than that relating to subversion. 
This highly sensitive field is alone singled out for blunderbuss congressional 
treatment, sealed off from normal judicial examination and accommodation. 

The minority report’s assertion that there are no “sound reasons” for Federal 
preemption in the field of sedition is sufficiently answered, we believe, by our 
preceding discussion pointing out the important national, individual, and civil 
liberties interests in support of a single and uniform Federal system of control. 
This in no way precludes, of course, the closest possible coordination between 
Federal and State officials in securing evidence concerning seditious activities 
for the purpose of ensuring prompt and effective prosecutions under the various 
Federal statutes. For the reasons heretofore discussed, it is quite conceivable 
that this cooperation will be even closer and more effective than if there isa 
rivalry on each side to initiate its own prosecution, with all the attendant 
publicity and other advantages for the ambitious prosecutor. 


% Adamson vy. California, 332 U.S. 46 (1947). 

% Wolfe v. Colorado, 338 U.S. 25 (1949) ; see also Benanti v. United States, — US, — 
(decided Dec. 9, 1957). For a basic discussion of the general doctrine here discussed, see 
Palko vy. Connecticut, 302 U.S. 319 (1937). 

% Garner v. Los Angeles Board, 341 U.S. 716 (1951). 

37 Adler v. Board of Education, 342 U.S. 485 (1952). 

88 See discussion, supra, p. 6. 

9 Gitlow v. New York, 268 U.S. 652 1926): Whitney v. California, 274 U.S. 357 (1927); 
Gilbert v. Minnesota, 254 U.S. 325 (1920) ; Fox v. Ohio, 46 U.S. (5 How.) 410 (1847). 

# As the Pennsylvania Supreme Court pointed out, “when the Gitlow and Whitney cases 
were before the Supreme Court, there was no Federal statute proscribing sedition,” 37 
Pa. 58, 74, 104 A. 2d 133,141. It has been previously mentioned that the Gilbert and For 
cases were largely upheld as essential State police measures. Moreover, these earlier State 
antisyndicalist statutes were directed against anarchist and syndicalist groups (Yates ¥. 
United States, 354 U.S. 298, 397 (1957)), which were for the most part essentially local i 
origin and operation. In contrast, the contemporary State statutes would be directed 
against a subversive movement of national and international scope, as to which Congress 
has placed in operation a comprehensive Federal legislative program of unprecedented 
magnitude and pervasiveness. 


| 
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Finally, the minority report argues that the States should be given power to 
te subversion against the Federal Government in order to guard against 
the possibility of Communist penetration “in positions capable of avoiding or 
preventing Federal punitive action.” It is difficult to believe this melancholy 
gnjecture is advanced seriously. If there is any inadequacy in the present 
ty and security measures relating to Federal personnel—as to which no 
showing whatever has been made—the logical remedy is to perfect those Federal 
security measures, rather than to shift vital national security responsibilities to 
the States. It is clearly illusory to assume that the national security would be 
gmhanced by such dispersion of centralized responsibility, any more than na- 
tional security would be enhanced if each State were placed in possession of all 
our defense secrets and nuclear weapons and its own army and navy, as a like 
ution against subversion in high Federal posts. 

We believe there is, as there must be, full confidence that the powerful in- 
yestigative and prosecutory forces at the disposal of the Federal Government 
can be relied upon to continue, with complete loyalty, their vigorous enforce- 
ment of the comprehensive Federal antisubversion legislation heretofore en- 
acted by the Congress. 

We, therefore, propose the following resolution for adoption by the association: 

“Resolved, That the Association of the Bar of the City of New York opposes 
the enactment of the proposed legislation embodied in H.R. 977 and S. 654, 
Sth Congress, first session.” 

Respectfully submitted. 

Committee on Federal Legislation: Alfred Berman, Paul J. Chase," 
Daniel H. Greenberg, Norton I. Katz, Eugene H. 
Nickerson,“ Jacob J. Rosenblum, C. Dickerman Wil- 
liams,* Alan J. B. Aronsohn, Richard B. Erway,“ Alan R. Fin- 
berg, Mark F. Hughes,“ Joseph 8S. Iseman, David M. Levitan, 
Richard W. Palmer, Newell G. Alford, Jr., Stuart K. Barnes,“ 
Edwin L. Gasperini, Claude E. Hamilton, Jr.,* Peter L. Keane, 
William I. Riegelman, L. Harrison Thayer III, Richard W. 
Hogue, Jr.,“ Chairman. 


MINORITY REPORT 


Basically, the gist of the Nelson case was that the Pennsylvania Sedition Act 
was invalid because of congressional statutes on the same subject. The Court 
said: “Looking to all of them in the aggregate, the conclusion is inescapable 
that Congress has intended to occupy the field of sedition” (350 U.S. 504). 

The Court’s opinion turns on the intent of Congress and the purpose of the 
bills referred to is to express that intent. These bills do not suggest that Con- 
gress may not by express declaration so occupy a field open to it as to preclude 
State legislation. Everyone recognizes that Congress, if it wished and if it re- 
garded such a provision as essential or merely necessary and convenient to 
effective legislation on its own part, could at any time declare that its legisla- 
tion was to be exclusive. 

Prior to its ruling in the Nelson case the Supreme Court sustained the con- 
stitutionality of several State sedition statutes (Fow v. Ohio, 46 U.S. (5 How.) 
410 (1847) ; Gilbert v. Minnesota, 254 U.S. 325 (1920) ; Gitlow v. New York, 268 
US. 652 (1925): Whitney v. California, 274 U.S. 357 (1927)). We recognize 
that the question involved in the Nelson case was not raised in these cases. 
But see Gilbert v. Minnesota, supra. 

This report favors the enactment of H.R. 977 or a similar bill.” 

Essentially our position is that the United States is a nation of dual sov- 
ereignty, that the States should not be deprived of sovereign power in the ab- 
sence of some clear and compelling reason, that we know of no such reason 
applicable to sedition but on the contrary can see forceful grounds for the re- 
tention of State power in that field. 





“These members do not concur in the foregoing report and have submitted a minority 
Teport on the following pages. 
So far as the wording of H.R. 977 is concerned, we would suggest that the words 
to the extent specifically provided by any statute hereafter enacted, the enactmen 
of (a) any provision of law contained in this chapter * * * shall not prevent * * *” 
be re to read ‘“‘None of the provisions contained in (a) this chapter * * * shall 
Prevent * * *”. Authority is not needed to demonstrate that the Congress cannot bind 
& future Congress. See Wham and Merrill, “Federal Preemption: How to Protect the 
States’ Jurisdiction,” 43 A.B.A.J. 131 (1957). 
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That the Federal Government should act with respect to sedition certainly is 
not in itself a reason why the States should not also act. ; 

The fact of two sovereignties occupying the same territory has produced a mul. 
titude of statutes dealing with the same subject matter. Many illustrations will 
occur to every lawyer in the fields of taxation, crime, labor regulation, trade regy- 
lation, securities regulation, and in other fields. The Supreme Court has invari. 
ably taken the position that the sovereign powers of the State were to be pro 
tected and sustained except where restricted by the Federal or State constity- 
tions, and except where an “intention or ca to exclude States from exerting 

ir police power [is] clearly manifested.” fee 

nelly v. Weshtagion (302 U.S. 1 (1937)), sustained the validity of a State 
statute authorizing a State to inspect tugboats plying the navigable waters, 
Federal legislation provided for a somewhat similar inspection. The Supreme 
Court, in a unanimous opinion, speaking through Chief Justice Hughes, said (p, 
10) : “The principle is thoroughly established that the exercise by the State of its 
police power, which would be valid if not superseded by Federal action, is super- 
seded only where the repugnance or conflict is so ‘direct and positive’ that the two 
acts cannot ‘be reconciled or consistently stand together.’” “* The Court upheld 
the State statute. 

In the light of these opinions it is apparent that H.R. 977 merely substitutes an 
express congressional declaration of intent for a judicial finding of congressional 
intent as to whether or not existing Federal legislation should preclude State ac 
tion in the field of subversive activities. The criteria confessedly being the intent 
of Congress, Congress is the logical body to declare such intent—whether there be 
agreement or disagreement with the decision in the Nelson case. 

In this background are there sound reasons for Federal preemption in the field 
of sedition? We think not. 

State power in respect of sedition was assumed to exist from the adoption of 
the Constitution to the time of the Nelson decision. The evidence indicates that 
State and Federal officials worked together in complete harmony. 

Thus, the Department of Justice in its brief, amicus curiae, in the Nelson case 
summarized the history of the World War II and postwar periods as follows 

(350 U.S. at 518) : 

“The administration of the various State laws has not, in the course of the 15 
years that the Federal and State sedition laws have existed side by side, in fact 
interfered with, embarrassed, or impeded the enforcement of the Smith Act. The 
significance of this absence of conflict in administration or enforcement of the 
Federal and State sedition laws will be appreciated when it is realized that this 
period has included the stress of wartime security requirements and the Federal 
investigation and prosecution under the Smith Act of the principal national and 
regional Communist leaders.” 


In the course of the committee’s discussion objection was made to the States | 


having such power based upon an alleged irresponsibility of a single committee of 
a single State legislature. Without studying the merits of such objection, it is 
sufficient to say that if only one committee of one State legislature has behaved 
in such manner the record of the States must be regarded as excellent, and that 
accordingly the price to be paid to keep open and available 48 avenues of detec 
tion and prosecution of those who seek to subvert our Government would be small 
indeed. 


43 Allen-Bradley Local v. Wisconsin FE. R. Board, 315 U.S. 740, 749 (1942). Cf. Missouri, 

. & T. Ry. v. Haber, 169 U.S. 613 (1898) : Napier v. Atlantic Coast Line R.R., 272 U.S. 
605, 611 (1926) ; South Carolina Highway Dept. v. Barnwell Bros., 303 U.S. 177 (1938); 
H. P. Welch Co. v. New Hampshire, 306 U.S. 79, 85 (1939) : Maurer v. Hamilton, 309 U.S. 
598, 614 (1940) ; Watson v. Buck, 313 U.S. 887 (1941) ; Rice v. Santa Fe Elevator Corp., 
331 U.S. 218, 230 (1947) ; Automobile Workers v. Wisconsin Employment Relations Board, 
336 U.S. 245, 253 (1949). 

“ Citing the following authorities: Sinnot v. Davenport, 63 U.S. (22 How.) 227, 248 
(1859) ; Missouri, K. € T.R.R. v. Haber, 169 U.S. 613. 623, 624 (1898) : Reid v. Colorado, 
187 U.S. 137, 148 (1902) ; Crossman v. Lurman, 192 U.S. 189, 199, 200 (1904) : Asbell v. 
Kansas, 209 U.S. 251, 257, 258 (1908) : Missouri Pacific Ry. v. Larabee Milla, 211 U.S. 612, 
623 (1909); Savage v. Jones, 225 U.S. 501, 533 (1912): Atlantic Coast Line R.R. V. 
Georgia, 234 U.S. 280, 293, 294 (1914): Carey v. South Dakota, 250 U.S. 118, 122 (1919) ; 
Atchison, T. ¢ S.F. Ry. v. Railroad Commission, 283 U.S. 380. 392. 893 (1931): Mintz ¥. 
Baldwin, 289 U.S. 846, 350 (1933) ; Gilvary v. Cuyahoga Valley Ry., 292 U.S. 57 (1934). 

“It is, of course, to be recognized that wherever power exists it may be abused. That, 
however, is not a reason for refusing to restore to the States power originally retained by 
them where a useful purpose would be served thereby. Any such philosophy would destroy 
the power of government itself and be quite inconsistent with dual sovereignty. 
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It seems strange to us that in the name of liberty we should be urged to deprive 
the States of all power to protect against those who would take away all our 
liberties. If abuse of power is committed, the appropriate remedy would appear 
to be to correct the abuse, not to take away the power. ; 

Moreover, it is not apparent that violations of civil liberty in the area of 
sedition are more prevalent among State rather than Federal officials. Many 
would argue the contrary. But beyond that we do not agree with the assump- 
tion that only the Federal Government has the capacity fairly to weigh the con- 
flicting interests in personal liberty and protection of government. Even if the 
assumption were correct, we do not believe that the cure would be to take all 
responsibiliy away from the State. Only those who assume responsibility can 
jearn to exercise it justly. If we cannot educate our local governments to exer- 
cise that restraint which is the condition of ordered liberty, there is small hope 
that we can so educate the Federal Government. 

May it not be that the cumulative experience of the several States will show 
the way to an elimination of the abuses and infringements upon freedom of ex- 
pression, which, as recognized in the majority report,“ have resulted from Fed- 
eral action? 

It has also been urged, and the majority opinion in the Nelson case quoted 
statements by Federal officials made at the inception of World War II, that sub- 
yersion was a nationwide problem. These statements, however, did not condemn 
State action by proper State officials and tribunals. They, on the contrary, on 
the whole bespoke cooperation of responsible State officials and condemned in- 
dividual vigilante-type activity. (See statements quoted on pages 506-507 of 
the majority opinion. ) 

The head of the Federal Bureau of Investigation has made very clear that he 
believes law enforcement must depend on the fullest cooperation, not on exclusive 
power in any single agency. He has said this many times. In 1936 he wrote: 

“The Federal Bureau of Investigation believes that the secret of crime eradi- 
cation lies not in a national police force but in solidarity and the combined 
linking of all law enforcement agencies. It believes in a close-knit cooperation, 
each unit capable of handling its peculiar problems but capable also, when neces- 
sary, of mobilizing its efforts in a concerted drive against the criminal element 
of this country .. .”“ (Emphasis ours.) 

This cooperation can be carried on effectively with jurisdiction to prosecute in 
State as well as Federal officials without embarrassment of the Federal officials. 
The statement by the Department of Justice, previously quoted, so attests. 

In fact the cooperation can be more effective if like jurisdiction exists because 
then district attorneys as well as police officers can participate. 

Moreover, and although we do not undertake to suggest what the States should 
do respecting sedition,“ there are positive and serious dangers, we believe, in 
depriving the States of power to act in this field. 

It is of importance to our Nation that all avenues appropriate for the detection 
and prosecution of subversion be kept open. Today it may be thought by some 
that the Federal Government is the only appropriate and efficient means of un- 
earthing subversion. We do not agree. We believe that every means of pro- 
tecting our security as a Nation, both State and Federal, should be operative. 
“We are citizens of the United States and of the State wherein we reside and are 
dependent upon the strength of both to preserve our rights and liberties” (Reed, 
J., dissenting in the Nelson case, 350 U.S. at p. 517). It is not beyond the realm 
of possibility that penetration of communism in high Federal office may occur, 
and in positions capable of avoiding or preventing Federal punitive action. Is 
it not the better course of wisdom to restore or leave unimpaired the power of 
the States to deal with such a situation? We believe that the States should 
possess such power. 

Reference is made to the possibility of double convictions on the same facts. 
Evils of this kind are best dealt with by the good sense of prosecutors, the force 
of public opinion and the supervision of the courts. The same possibility exists 








#See p. 8, supra. 

“Whitehead, the FBI Story, 150. 

“Assuming that the State statutes referred to in the majority report would be anto- 
maticnlly revitalized by enactment of H.R. 977, or that new and similar statutes would be 
enacted, the courts are the recognized channels for the determination of their constitu- 
tional validity. It is strange that lawyers to whom such jndicial process is familiar would 
he of the possibility of valid State legislation in this field because of fear of invalid 


gislation or of the publicity attendant upon the exercise of the judicial process in par- 
ticular cases. 
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in many other fields—narcotics, fraud, etc. See Houston v. Moore (18 U.S. (5 
Wheat.) 1 (1820)), concurring opinion of Johnson, J. at pages 34-85, which, jp 
the light of subsequent events, seems to have been more accurate than Justice 
Washington’s. 

Much of the argument contained in the majority report appears to be addreggeg 
to a different type of legislation from that embodied in H.R. 977. Emphasis 
is laid upon disparity in and the possible cumulative effect of punishments 
provided by Federal and State legislation. It seems unnecessary to point oyt 
that any court in imposing punishment after a prior conviction in another court 
would take that fact into consideration. If, contrary to our views, disparity 
in and the possible cumulative effects of punishment under Federal and State 
legislation should be deemed an evil, only a simple amendment to the bill woulg 
be necessary. Provision could be made that no punishment in excess of that 
prescribed by the Congress for the same offense shall be valid under State lay, 
This should largely dispose of such an argument and presumably, at least ip 
part, the possibility of double jeopardy. But this is not a problem peculiar to 
the legislation under consideration and has caused no difficulty in other fields 
of concurrent penal power. 

The possibility of impairment of freedom of speech is also envisaged. What- 
ever such impairment existed in recent years seems far more attributable to 
Federal Government action and to the effect of general public opinion than to 
any action by the States. Moreover, as we have pointed out, the courts are the 
classical means of redress for such wrongs. 

It is said that defendants in the Federal courts have greater protection than 
in the State courts. If this lack of protection is an evil, it should be dealt with 
as such for all defendants; it should not be a ground for singling out subversives 
for preferential treatment in an area otherwise appropriate for the exercise of 
concurrent power. 

We appreciate the concern of the majority as to the possible harm which some 
State legislation in this field might inflict upon innocent persons either because 
it might be unconstitutional or because of the possibility of administrative 
abuse in particular cases. But we have faith that the courts of our Nation 
will eliminate unconstitutional action and that public opinion will eliminate 
administrative abuse, particularly local public opinion which does not lose in 
force by reason of distance from the scene of the investigation or trial. We 
would not destroy, rather we would restore the power of the States to punish 
those who are guilty of offending constitutionally valid State legislation in 
this field and thus avoiding giving such offenders preferential treatment as 
compared with highway robbers, dope peddlers, and other criminals who are 
subject to punishment under State and Federal law for their offenses. 

In summary: 

1. We are not attempting to reargue the Supreme Court’s construction of 
the statutes before it in the Nelson case. We accept that construction, but urge 
the adoption of a new statute. 

2. We recegnize and do not deny the power of Congress to preempt any field 
of its jurisdiction; we merely urge that that power not be exercised in the 
field of subversion. Under the Federal character of our Nation the maintenance 
of order and fairness rests primarily with the States. 

3. We do not advocate that subversion be singled out for special or unusual 
treatment in respect of Federal-State relationships. On the contrary, it is cus- 
tomary, in respect of those fields in which both Federal and State Governments 
have constitutional power that both exercise their jurisdiction : e.g., taxes, fraud, 
narcotics, labor relations, transportation regulation, and others. 

4. According to the agency best qualified to judge, the Department of Justice, 
the existence of State concurrent power respecting subversion has in no way 
hampered Federal power. We find no persuasive evidence that the exercise 
of that power has caused affirmative evil. 

5. We believe that in principle the States should have power over subversion, 
which is in substance the power to protect their own existence in its present 
form—at least in the absence of far more compelling reasons than are now 
apparent. 
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We, therefore, propose the following resolution for adoption by the association : 
“Resolved, That the Association of the Bar of the city of New York favors the 
enactment of the proposed legislation embodied in H.R. 977 and 8. 654, 85th 
Congress 1st session.” 
Respectfully submitted. ‘ 
Stuart K. BARNES. 
PAUL J. CHASE. 
RicHarD E. ERWAyY. 
CLAUDE E. HAMILTON, Jr. 
RicHARD W. HoGugE, Jr. 
MarRK F. HUGHES. 
EUGENE H. NICKERSON, 
C. DICKERMAN WILLIAMS. 
APPENDIX 


H.R. 977, as introduced in the House of Representatives by Mr. Walter, on 
January 3, 1957, reads as follows: 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 115 of title 18, United States 
Code, is amended by adding at the end thereof the following new section: 

“Spo. 2392. Enforcement of State statutes. 

“Except to the extent specifically provided by any statute hereafter enacted 
py the Congress, the enactment of (a) any provision of law contained in this 
chapter or in chapter 37, 67, or 105 of this title, (b) the Subversive Activities 
Control Act of 1950, (c) the Communist Control Act of 1954, or (d) any other 
Act of Congress heretofore or hereafter enacted which prescribes any criminal 
penalty for any act of subversion or sedition against the Government of the 
United States or any State of the United States, shall not prevent the enforce- 
ment in the courts of any State of any statute of such State prescribing any 
criminal penalty for any act, attempt, or conspiracy to commit sedition against 
such State or the United States, or to overthrow the Government of such State 
or the Government of the United States. 

“As used in this section, the term ‘State’ includes any State of the United 
States, the Territory of Alaska, the Territory of Hawaii, and the Commonwealth 
of Puerto Rico.” 

(b) The analysis of chapter 115 of title 18, United States Code, is amended 
by inserting at the end thereof the following new item: “2392. Enforcement of 
State statutes.” 


Mr. Bonsau. Now, as to the so-called passport bill, included in 
this group, I would beg leave to file at a later date, before May 1, a 
brief statement of the views of our special committee on passport pro- 
cedures on that bill. 

Senator Dopp. Very well, we will be glad to receive it. 

(The document referred to is as follows :) 


SPECIAL COMMITTEE To Stupy PASSPORT PROCEDURES 
OF THE ASSOCIATION OF THE BAR OF THE CIty OF NEW YORK, 
New York, April 24, 1959. 
Mr. J. G. SouRWINE, 
Counsel, Internal Securiiy Subcommittee, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Deak Mr. SourWINE: This letter is being sent to you at the suggestion of Mr. 
vot B. Bonsal, the president of the Association of the Bar of the City of New 

ork, 

Mr. Bonsal tells me that, during his testimony before your committee yesterday, 
the committee was good enough to state that my comments upon §. 1308 relating to 
passports, etc., might be sent directly to you for the committee. I am happy to 
do that and consequently enclose to you two copies of such comments. 

Very truly yours, 
FIFIELD WorkKUM, Chairman. 


Notes RE S. 1303, 86TH ConGRESS—SENATOR EASTLAND’s Britt RE Passports, Etc. 


The amendment proposed to section 215(a) of the Immigration and Nationality 
Act would strike out the previous reference to the United States being at war or 
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the duration of a national emergency proclaimed by the President, and, ag to 
aliens, the existence of a state of war between two or more states. As to pags. 
port matters for U.S. citizens, the intent and effect of the amendment is not 
apparent. If its purpose is to confer upon the President the power to make opera. 
tive or to terminate travel controls without regard to the existence or nonexigt. 
ence of a state of national emergency within the contemplation of other legisla. 
tion, the amendment seems desirable, if it were clarified. 

As to the proposed amendment to section 215(b) of said act: 

(1) Clause (1) would perpetuate the present loophole in the statute, under 
which it is not clear whether a U.S. citizen who goes to a country for which he 
may leave the United States without having a passport (such as Mexico or 
Canada), and later goes to another country, must have a passport; the statute 
would be clear if it applied to travel to a country for which a passport is re 
quired rather than departure from or reentry into the United States. 

(2) Clause (2) refers to “travel to any country in which his passport js 
declared to be invalid.” We consider that Congress, in clear terms, should 
confirm the authority of the Department of State to impose area bans. I¢ 
this clause is relied upon to grant that authority, it is not sufficient, be. 
cause there is no express authorization to that end. 

(3) The new subsection (c) proposed to be added to section 215 of gaia 
act states, as a ground for denial or revocation of passports, that the per. 
son is going abroad or traveling abroad for the purpose of engaging in actiyi- 
ties which will further the aims and objectives of certain parties, groups, or 
associations. As is stated in the “Report of the Special Committee To Study 
Passport Procedures” of this association, it is considered preferable for Con- 
gress to establish, as the ground for denial or revocation, activities which wil] 
endanger the national security in specified manners. (See ch. IV, pp. 58-62.) 

At the bottom of page 4 of the bill, it is stated, in effect, that nothing in gaiq 
subsection shall alter or limit the authority of the Secretary of State to deny 
or revoke passports on any ground other than the ground therein described, 
The source of such authority is not specified in the bill; in the light of recent 
court decisions, it would seem desirable for Congress to confirm the authority 
which the Department of State may need to exercise, and also to define, as clear- 
ly as possible, the extent and limits of such authority. The sentence at the top 
of page 5 of the bill stating “The Secretary may withhold a passport in the 
national interest on the basis of confidential information * * *” is unfortunate 
for two reasons. First, it infers that “the national interest,” as found by the 
Secretary, is a ground for the denial of passports, and, second, if such infer- 
ence is intended, it is considered that the ground is far too vague and that it 
will only result in further and expensive litigation in the courts. 

As to the proposed additions (pp. 7 and 8 of the bill) to 12 U.S.C. 211(a), 
the following comments are made: 

(1) New subsection (b) contemplates that the Secretary of State may pre 
scribe regulations relating to various matters, including the ‘‘renewal, restriction, 
limitation, revocation, withdrawal, and cancellation of passports.” No statutory 
basis or authority for these actions has been found, except for the single reference 
to “revocation” in section 215(c) of the act, above; we would consider it advisable 
for Congress to confer such authority, but within specific limitations which 
should be set forth in the law and are not contained in this bill. The proposed 
new subsection (b) is so broad as to invite challenges in the courts if the 
Department's regulations went beyond the restrictions, etc., specifically author- 
ized by Congress. 

(2) New subsection (c) places the burden on the Secretary of State to be 
satisfied as to certain matters before issuing a passport, and likewise requires 
him to limit, etc., passports unless he is similarly satisfied. Such a burden is 
too great for Congress to impose. By the same token, it would place citizens at 
a distinct disadvantage, which is not shown to be necesSary. Furthermore, the 
references on pages 7 and 8 to activities abroad which would “be prejudicial to 
the orderly conduct of foreign relations” or “be contrary to national welfare or 
safety” or “otherwise prejudicial to the interests of the United States” are so 
vague as not to constitute statutory standards. 

At line 20 on page 10 of the bill, it is stated that the decision of the Secretary 
of State shall be final. We do not believe that an effort should be made to cut 
off resort to the courts. 

It would appear that the proposed addition (p. 14 of the bill) to the Commu- 
nist Control Act of 1954 may serve to add confusion to the grounds upon which 
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ssports are to be refused, not only by reason of such grounds appearing in 
different statutes, but also because the grounds seem to either overlap, while 
using different language, or differences are contemplated which are not under- 
standably set forth. 

Section 6 on page 16 of the bill would require an agreement by each holder 
of a passport to provide, upon request, “a full and accurate report concerning 
the places outside the United States which were visited by such applicant sub- 
sequent to the issuance of any such passport.” The requirement that a passport 
holder make and preserve a diary sufficient to enable him to comply with this 
proposed requirement is obvious, and the motives surrounding the loss of such 
a diary would be difficult to substantiate. No similar requirement seems to be 
jmposed upon a citizen who goes to countries where there is no necessity to have 
qa passport before he leaves the United States, no matter what his activities may 
be in those countries. 

Reference is made to the “Report of the Special Committee To Study Passport 
Procedures” for further comments on the foregoing and other related subjects. 

Mr. Bonsau. And finally, I would like to say a very few words now 
on the detail of these bills. 

Our association has no illusions about the Communist conspiracy 
or the dangers which it presents to the United States. By the same 
token, in all that we have done, we feel that, in the long run, the margin 
of victory is the system under which we live and the liberties which 
we have inherited from our fathers. I suggest that, in considering this 
legislation, it may not be so much whether we agree or whether we dis- 

with decisions of the Supreme Court. Many able men have 
taken different viewpoints on that. Perhaps they will not be resolved 
until long after we pass on and legal historians will have the last 
word. 

But what I do respectfully urge upon the committee is that, in con- 
sidering these bills, the purpose to which they are directed is really the 
cardinal point. We must do what is necessary to prevent infiltration, 
the Communists’ favorite weapon. 

If we do more than that, I suggest that we not only do not help our 
cause, but may even help the cause of communism. If we divert 
our efforts in fields where they are not immediately required, it seems 
tome we are not advancing our cause. So on this matter of preemp- 
tion, it seems to me that when all the legal arguments are made, the 
question that your honorable committee will really consider is 
whether, in meeting the dangers of Communists and fellow travelers, 
that can be best done by the Federal Government, or whether the re- 
sult of turning this over to the States as well may be that, instead 
of having a Smith Act and FBI, you may have 50 little Smith Acts and 
50 different investigative authorities, and confusion, perhaps, and over- 
lapping. I just suggest that you consider that point. 

nator Dopp. May I ask a question at that point ? 

Mr. Bonsau. Please, Mr. Chairman. 

Senator Dopp. We have heard testimony from another, and per- 
haps more than one, witness suggesting to us that the doctrine of the 
Nelson case denies the State the power to conduct investigations on the 
State level. This particular witness, who was the Attorney General of 
the State of New Hampshire, seemed to be very concerned about the 
denial of this power. I had the impression, and I do not mean to 
characterize the statement here, but I may help you to understand what 
is troubling me, I had the impression he was more concerned about the 
loss of this power to conduct investigations in a State than he was 
about the power to prosecute for sedition within a State. 
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What do you say about that, Mr. Bonsal ? M 

Mr. Bonsau. Well, I am not sure how competent I am, certainly, ty | tio 
know what the Attorney General of New Hampshire may have had jp that 
mind. But it is my own view that the Communist conspiracy jg q port 
very serious thing. It is something that is not to be taken lightly. |, | * g, 
is something that takes the best people we have to investigate and, | yiew 
where they find a Communist or fellow traveler, to prosecute. But | joy 
what I am saying is that in many areas in this loyalty security field | whet 
it is concentration of effort, to my mind, that is the important thing | the. 


and a diffusion of effort leads to a weaker effort and not a strongy | 4; 
one. | tion 

Senator Dopp. He also suggested to us that the personnel availab | yf 
to conduct these necessary investigations on the Federal level would | And 
have to be tremendously increased if the assistance of the State in. |} Ny 


vestigating power was denied under the doctrine of the Velson cag | pI) 
And he pointed out that the State investigating authorities do coop. isa] 
erate with the Federal investigating authorities. It was also further | cons 
pointed out that the Communist Party, I believe in some order, isen- | mate 
couraging its members to infiltrate State and municipal governments; | §¢ 
This is particularly true, we were told, since the decision in the Nelson} yy 
case. that 

Mr. Bonsat. Well, Mr. Chairman, I would say on that, I wonder } jot, ; 
whether there is any proof that these things are certain. To my mind! This 
the whole approach to this problem must be based on the assumption | decis 
of loyalty, on the loyalty of our citizens and fairplay to them. Iam | thep 
afraid there is a danger of going overboard, if we start with the | gress 
assumption that the Communists are infiltrating municipal, State, and | make 
town governments, without, as far as I know, any real proof to that pensi 
effect. No 

Senator Dopp. Maybe I can help you there. Did we have proof? | a goc 

Mr. Sourwine, I think the record, as it so far stands before this | progr 
committee, covers the points that the chairman has made. Withr | ornoi 
spect to cooperation, the attorney general of the United States has 
spoken, and with respect to the question of the Communist efforts to 
infiltrate at the State and local levels, the evidence on that was ordered | that ‘ 
into the record the day before yesterday. / may | 





Senator Kratrne, Am I not correct that the attorney general ha | The 
now expressed his approval of legislation to deal with the Velson case! | prepa 
Mr. Sourwine. That is correct. Its 


Senator Kratrne. The attorneys general of many of the State | sary t 
themselves, who consider it a really serious problem, are claiming that | gets a 
the States have a concurrent interest with the Federal Government in | 6 mon 
the preservation of the Nation, including the States and municipal | either 


sovereigns. sion. W 
Mr. Bonsat. I think there is no question about that. I do not think | hasno 
there is any question about a cooperative effort. else, 
Senator Dopp, I think, then, we should say that as the record stands | Not 
there is proof. So, 
Mr. Bonsat. There is proof ? operat 
Senator Dopp. Would that affect your statement ? ; Pensio 
Mr. Bonsat. I am sorry to hear that, Mr. Chairman. Tho 
Senator Dopp. You are sorry to hear it? be very 
Mr. Bonsat. I am sorry to hear there is proof, because I-—— Sen: 
Senator Dopp. Oh, yes. Would that change your statement in any} com 
respect ? "See 
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Mr. Bonsat. I do not think it would, because I believe in this cooper- 
ation between the States and the Federal Government. But I do think 
that simplicity in investigation, In enforcement, is the extremely im- 

nt thing. : 

Senator KeEatinea. May I interrupt? I have high regard for the 
siews of the Association of the Bar of the City of New York, and I 
know how conscientiously and sincerely they look into these problems, 
whether or not I, in a particular case, find myself in agreement with 
the views and conclusions they have reached. 

Has the committee taken a positive position opposed to any legisla- 
tion to deal with the Velson case ? 

Mr. Bonsat. Yes, the Federal Legislation Committee has, Senator. 
And that is in this report which I have filed with you.* 

Now, there is one other bill I would like to speak on very briefly, the 
bill on summary suspension. Because here, indeed, it seems to me, 
isa piece of legislation that does not meet the threat of the Communist 
conspiracy, but is contrary to what I think we all think of as the ulti- 
mate of fairplay. 

Senator Kratinc. Compulsory what? 

Mr. Bonsay. Suspension, summary suspension. It is the bill 
that would propose that the head of any agency, whether sensitive or 
not, shall have the power to suspend, without pay, any employee. 
This legislation is, I take it, the aftermath of the Supreme Court’s 
decision in Cole v. Young, where the Supreme Court held that, as to 
the power of suspension as provided in the 1950 act, the intent of Con- 

was to confine that to sensitive areas, and this legislation would 
make it clear that it was the intent of Congress that that power of sus- 
pension should exist whether the area is sensitive or not. 

Now, Mr. Chairman, to our way of thinking, and on this we spent 
a good deal of time in our special commitee on the loyalty security 
program, it is unreasonable, in any event, whether in a sensitive area 
or nonsensitive area, to suspend a Government employee without pay. 
We can find no justification for that. 

The effect of it is, of course, that the employee comes in and is told 
that “you are suspended because we have some information which 


, may be the basis of a charge”—and that his salary stops today. 


The employee is not in a position to support his family much less 
prepare his defense for a hearing that may take place later on. 
Itseems to us that the Government, in all fairness, if it finds it neces- 
sary to suspend an employee, should continue his pay until the agency 
gets around to giving him the hearing. It may be a matter of 3 or 
‘months. Very often these charges, as you know, do not stand up, 
either in the screening board or in the hearing room, but, with suspen- 
sion without pay, an employee may well be put in a position where he 
- no alternative but to resign and go and try to find a job somewhere 
else, 
Not only that, but the stigma of his suspension may well follow him. 
So, on that legislation, we would urge that suspension should only 


| operate in sensitive areas, and that, in those areas, it should be sus- 


| pension with pay pending hearing. 


Those are the only remarks I had to make, Mr. Chairman. I would 
be very happy to answer any questions you may have. 

Senator Dopp. Mr. Bonsal, it is very kind of you to take the time 
tocome here, and we value your opinion very highly. 


*See p. 90. The resolution roposed by the majority re y ass 
. 90. § J port was adopted by the asso- 
cation at a stated meeting. . 7 
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Senator Keating, do you have any questions? rb 

Senator Kreattne. Has your association taken a position with pp, 
gard to S. 3 similar to H.R. 3? 

Mr. Bonsau. Yes, Senator, we have. 


Senator Krarrne. It is a position in disapproval as it is noy 


worded ? 

Mr. Bonsat. Yes, it is, Senator. 

Senator Keatina. I find myself in agreement with you on that, 

Now, how would you feel about it, or are you at liberty to say, if 
it were made prospective only, in its operation, and applied only 
statutes hereinafter enacted ? 

Mr. Bonsav. Well, I am inclined to agree with you, Senator, as t; 
the very great confusion that would result unless that were done, | 
certainly think that would be a great improvement. 

Senator Keatina. I am particularly interested in whether you fed 
that would remove practically all of the basic objections to H.R. 3q 
S. 3? 

Mr. Bonsau. On that, our committee on Federal legislation lag 
year filed a report on similar legislation and also addressed to Sem. 
tor Eastland last August 1, a letter, copies of which I have hen 
Now, I would be very happy, if the committee wants, to go into that 
I could read that section of the report. 

Senator Kearrna. I do not think that is necessary. That is in oy 
files, I take it ? 

Mr. Bonsat. I think it is in your files. 

Mr. Sourwine. I suspect that it is included in the material thy 
has just been offered ? 

Mr. Bonsat. I have another copy of it, but they were filed befon, 
Mr. Sourwine, too. I think that the chairman of our committee af. 
dressed a long letter to Senator Eastland, dated August 1, 1958 « 
this subject, on last year’s bills, together with a printed report of ov 
committee on Federal legislation on the subject. 

Senator Dopp. I wonder if you would let us have an extra coy 
anyway ? 

Mr. Bonsat. I will, sir. 

en Katine. We should, perhaps, make that a part of th 
record. 

Mr. Bonsat. I have them right here, Senator. 

(The letter referred to is as follows :) 
Avecust 1, 198% 
Hon. James O. EASTLAND, 

Senate Judiciary Committee, 


Senate Office Building, 
Washington, D.C. 

DEAR SENATOR EASTLAND: The Committee on Federal Legislation of the As» 
ciation of the Bar of the City of New York unqualifiedly disapproves the pr/ 
visions of H.R. 3 now before the Senate Judiciary Committee. The bill sed 
to require the courts to uphold State legislation of any subjects covered ly 
Federal statute in the absence of a specific declaration by Congress of its | 
sire to preempt the field or of a direct and positive conflict so that the 
statutes could not be reconciled or consistently stand together. It would als 
restore to the States the power to enforce criminal statutes dealing with si 
versive activities. The latter provisions were taken from H.R. 977, which (wil 
its companion measure S. 654) was disapproved in a report of our committe 
That report was overwhelmingly approved at a stated meeting of our bar# 
sociation after extensive consideration. Copies of the report have been seat! 
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all members of the Senate and House Judiciary Committees, and we enclose an 
additional copy herewith for your convenient reference. 

We refer to that report as proof of the undesirability of the portion of H.R. 3 
dealing with the reanimation of State sedition statutes. Many of the criticisms 
contained in that report are equally applicable to the broad provisions of H.R. 
3 which would limit application of the doctrine of preemption with respect to 
every Federal statute now in effect or enacted in the future. Our disapproval 
of such provisions is based upon the following reasons. 

1. The bill is unnecessary. Congress is free at all times to declare its intent 
as to whether specific Federal acts should supersede State legislation in whole 

in part. 

4 The bill is unwise. Congress has heretofore dealt with preemption statute 
py statute. The mere fact that a statute may not in the past have contained 
a specific declaration of intent to preempt and that no direct and positive 
conflict existed between the Federal act and State statutes did not mean that 
Congress felt there should be no preemption. Illustrative of this is the decision 
in Bethlehem Steel Co. v. New York State Labor Relations Board, 330 U.S. 767 
(1947), where the Supreme Court, in absence of a specific provision in the 
Wagner Act or the New York State Labor Relations Act giving foremen rights 
to representation, held that the Wagner Act preempted this area to the exclusion 
of State legislation. Had H.R. 3 been law at that time, this decision would 
not have been possible. But Congress in the Taft-Hartley Act confirmed this 
decision by specific provision. 

The bill would effect retroactive amendment of many statutes which have 
been interpreted to provide for Federal preemption in specific fields, and it 
would do this in blanket fashion without consideration of possible far-reaching 
adverse consequences. 

The doctrine of implied preemption is not new, as the majority report of 
the House Judiciary Committee indicates. One of the best early expressions 
of the doctrine appears in Houston v. Moore, 5 Wheat. 1, 22 (1820), where the 
Court said: “The two laws may not be in such absolute opposition to each 
other as to render the one incapable of execution without violating the injune 
tion of the other; and yet, the will of the one legislature may be in direct 
collision with that of the other.” And the late Chief Justice Stone in the 
Cloverleaf case, which is advanced as a reason for this broad legislation, indi- 
cates that in the absence of a declaration of congressional policy, a policy plainly 
inferred from a statute is a sufficient basis for application by the Court of 
the doctrine of preemption (315 U.S. at p. 170. See House Report No. 1878 
at pp. 6-7). 

While there is room for difference of opinion on the merits of particular 
decisions, we detect no actual tendency on the part of the Supreme Court to 
encroach upon the legislative area in its application. There are numerous 
recent decisions in which the Court has upheld the power of the States. See, 
for example, Parker v. Brown, 317 U.S. 341 (1943) ; Townsend v. Yeomans, 301 
U.S. 441 (1937) : Union Brokerage Co. v. Jenson, 322 U.S. 202 (1944) ; Panhandle 
Eastern Pipe Line Co. v. Public Service Commission, 332 U.S. 507 (1947) ; Rice 
v. Chicago Board of Trade, 331 U.S. 247 (1947); California v. Zook, 336 U.S. 
725 (1949) ; Allen Bradley Local v. The Employment Relations Board, 315 U.S. 
740 (1942); Auto Workers v. Wisconsin Board, 330 U.S. 245 (1949); Algoma 
Plywood and Veneer Co. v. Wisconsin Board, 336 U.S. 301 (1949) ; United Con- 
struction Workers v. Laburnum Corp., 347 U.S. 656 (1953) ; International Union 
v. Russell, 356 U.S. 684 (1958) ; International Association of Machinists vy. Gon- 
gales, 356 U.S. 617 (1958). 

The favorable report of the House Judiciary Committee refers to five deci- 
sions as indicating otherwise. Slochower v. Board of Education, 350 U.S. 551 
(1956) dealt with the constitutional privilege against self-incrimination, not 
with preemption. In Railway Employee’s Department v. Hanson, 351 U.S. 
225 (1956) the Federal statute specifically authorized closed shop union agree- 
ments notwithstanding any other provisions of any statute of any State. The 
remaining three cases (Pennsylvania v. Nelson, 350 U.S. 497 (1956) ; Phillips 
Petroleum Co. v. Wisconsin, 347 U.S. 672 (1954) ; and Cloverleaf Co. v. Patter- 
son, 315 U.S. 148 (1952) certainly do not justify a blanket restriction of the 
doctrine of preemption in every field of Federal law as proposed in the bill. 

The complex problems arising from the diverse provisions of State sedition 
laws, in relation to the comprehensive body of Federal legislation pervading 
the same field, the subject matter dealt with in the Nelson decision, have been 
the subject of careful consideration by our committee and by the membership 
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of the association. The conclusion was reached that the Nelson decision wag 
sound on the basis of the reasoning stated in the Court’s opinion and the pree. 
edents relied upon. In addition, far-reaching and vital policy considerations were 
found to militate against the suggested legislative reversal of the decision. The 
detailed reasoning of our committee in support of these conclusions is set forth 
in its report, previously mentioned. We respectfully urge your consideration 
of the enclosed copy of this detailed report. 

Even for those who may disagree with our reasoning as applied to this 
area, it should be clear that in dealing with the delicate problems of Federa). 
State accomodation, the remedy should be by specific statute addressed to 
carefully defined and limited areas. Thus, specific relief is available if thought 
to be necessitated by the decision in the Phillips case dealing with rates charged 
by independent gas producers and in the Cloverleaf case dealing with regulation 
of packing stock butter. A bill to restore power to the States over independent 
gas producers has already been reported favorably by the House Judiciary 
Committee. H.R. 8525. The Cloverleaf case was decided 16 years ago and no 
untoward results of this decision are evident. 

3. The bill would create confusion in many areas in the Federal-State relation. 
ship and vastly increase litigation in this field. It would be impossible to point 
out the resultant confusion in all areas which would be affected by this legisla. 
tion. No real appreciation of such confusion in all the possible applications 
of this measure could be acquired without such exhaustive and time-consuming 
study as to be impractical. But predecessor and similar bills have been con- 
sidered by the Judiciary Committees of both Houses. (See H.R. 3, and H. Rept. 
2576, 84th Cong., Ist sess., and print of hearings of April and July 1955, and 
April 1956; S. 3148 and S. Rept. 2252, 84th Cong., 2d sess. and print of hearing of 
May 1956.) These bills were studied and opposed by representatives of the 
A.F. of L-—CIO, Railway Labor Executives’ Association, Association of Amer. 
ican Railroads, the Department of Justice, the Department of Labor and the 
Interstate Commerce Commission. Representative of these views is the able 
statement of the Association of American Railroads (hearings, Senate Judiciary 
Committee on S. 373 and 3148, May 18, 1956, at p. 25): 

“The position of the railroad industry is that if this bill is enacted into law, 
it might provide the basis for an assertion that many long-established judicial 
decisions in the field of the regulation of public carriers in the United States 
have been weakened or unsettled. During the last 75 years, the Congress has 
developed a complex and elaborate administrative system for the regulation of 
the railroads of this country, and during this period the courts have on numerous 
occasions passed upon the question of when certain railroad matters are subject 
to exclusive regulation by Federal law, and when they are subject to concurrent 
regulation by Federal and State law. These adjudications have become an inte 
gral part of the entire system that Congress has provided for the field of national 
transportation. The industries engaged in such transportation have come to rely 
on those decisions as part of the framework of law and regulation which defines 
their responsibiliites and obligations in the conduct of their business. If that 
framework were to be modified substantially by a bill such as S. 3148 it is feared 
that great confusion would result.” 

The Judiciary Committee of the House had this to say concerning such broad 
legislation (H. Rept. 2576, 84th Cong., 2d sess., p. 3) : 

“Problems concerning the relation of the Federal and State Governments were 
the prime subjects of discussion at the time of the adoption of our Constitution, 
and down through the years new situations have occurred which have given rise 
to similar problems. In each case the problems had to be met and dealt with in 
accordance with the demands of each individual set of circumstances. It appears 
questionable that a formula could be found that would serve to define in all in- 
stances just how the relationship between State and Federal laws should be 
interpreted * * *. The broad coverage provided by the language of H.R. 3 as 
originally introduced would also make it difficult to describe precisely the effect 
which that language would have if it should be enacted into law. 

“As a result the committee determined to recommend that H.R. 3 be amended 
to provide concurrent jurisdiction for Federal laws relating to the specific area of 
sedition and subversion * * *.” 

The adverse reports of the broader provisions of the bill which had been sub- 
mitted by the Department of Justice, by the Interstate Commerce Commission, 
and by the Department of Labor were quoted in full in this report. 
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We believe that the foregoing objections are equally applicable to the provi- 
ons of H.R. 3 now being considered by the J udiciary Committee of the Senate. 
4. The bill would impair the judicial process without adequate substitute for 
such jmpairment. As to existing legislation where Congress has not declared 
its intent to preempt and where there is no direct and positive conflict between 
Federal and State statutes no determination has been made in the multitudinous 
areas which would be affected as to whether preemption in whole or in part is 
desirable in the light of the varying policies, backgrounds, and provisions of all 
Federal statutes. The bill would prevent the courts from exercising their his- 
toric province of making such determinations. Even if Congress were to make 
such determinations now as to existing State and Federal legislation, which is 
obviously impractical and no one suggests, it would be necessary also for Con- 
s to assume the burden of continued surveillance of legislation in the 48 
States which might well conflict with or frustrate Federal policy even in the 
absence of a specified congressional intent to preempt or of a direct and positive 
conflict between Federal and State statutes. If Congress does not do so the 
courts would be powerless to do so under the provisions of this bill. As we 
pointed out in our prior report on H.R. 977 and S. 654 (p. 4) : 

“Moreover, continuing alertness by Congress of the mere provisions of all pres- 
ent and future State legislation would not alone suffice, for it is in the operation 
and specific applications of statutes that problems of inconsistency and interfer- 
ence become apparent. In the harmonizing of the statutes to our Federal and 
State governments, it has been pointed out that: ‘Proper accommodation is de- 
pendent on an empiric process, on case-to-case determinations. Abstract proposi- 
tions and unquestioned generalities do not furnish the answer.’ * 

“The pressures under which Congress operates in this dynamic area obviously 
do not render feasible its now undertaking to perform this painstaking empiric 
process presently carried on by the courts.” 

5. There is no assurance that the bill would accomplish the objectives of its 
proponents. This objective appears to be to protect the rights of the States 
from unwarranted invasion by the courts. But it has been pointed out that of two 
repugnant statutes the latter prevails over the former even though the result is 
reached by implication alone (see Barney v. Dolph, 97 U.S. 652, 656 (1878) ; 
that any subsequent Congress would be free to indulge in preemptive activity 
without confining itself to this type of bill; and that such a bill would not be 
likely to result in judicial decision more favorable to States rights than would 
be rendered without it. (See Federal Preemption: How To Protect the States 
Jurisdiction, 49 A.B.A.J. 131, 189 (1957). Cf. Kellogg v. The City of Oshkosh, 
14 Wis. 678, 683 (1861).) Moreover, it is unlikely that Congress will find it pos- 
sible to accord really detailed study to the question of whether or not particular 
statutes should or should not preempt State legislation any more than it has 
inthe past. It has been predicted on the one hand that the tendency of Congress 
might be to include provision for preemption in future legislation to avoid frus- 
tration of Federal policy by State legislation and, on the other hand, that an 
opposite tendency might develop only to find that subsequent State legislation 
makes preemption necessary to the scheme of Federal legislation. (See House 
Rept. 1878, 85th Cong., 2d sess., pp. 13, 18.) Neither of these possibilities seems 
desirable. 

Insummary the Committee on Federal Legislation believes that this legislation 
isunnecessary and unwise, that it would create great uncertainty in existing laws 
necessitating increased litigation, that it would impair the historic function of the 
courts in applying the doctrine of preemption without adequate substitute there- 
for, and that it might not even accomplish the purposes of its proponents. If 
corrective legislation is necessary with respect to particular statutory provisions, 
those particular areas should be dealt with piecemeal. 

Very truly yours, 


si 


RIcHARD W. HOoGuegE, Jr., 
Chairman, Committee on Federal Legislation. 





UFrankfurter, J., dissenting in United Mine Workers v. Arkansas Oak ¢ Flooring Co., 
351 U.S. 62, 76 (1956). 

Senator Kreattne. And did your committee pass on a bill, such as 
8.527, to define the term “organize” as used in the Smith Act, after the 
decision in the Yates case ? 

Mr. Bonsau. Yes. 

Senator Keating. What was their position on that? 

89483—59—pt. 1 8 
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Mr. Bonsau. Well, I can find that, Senator. This is addressed to 
S. 1305, I take it. 

Senator Kratina. No, 8.527 is one. There are others. S. 1300—~ 

Mr. Bonsat. S. 1305 I think is the one—— 

Senator Keating. No, 1305 goes very much further. That is having 
to do with the advocacy point. 

Mr. Bonsat. That is right. 

Senator Keratine. Now, I was particularly interested, at the 
moment, in the definition of the term “organize.” 

Mr. Bonsat. No, they did not do that. 

Senator Keatrne. They did not? 

Mr. Bonsau. They have not gone into that, Senator. 

Senator Keating. Do you know whether it is their intention to do 
so? 

Mr. Bonsat. I am sure their intention is to do anything that they 
think would be helpful to this committee. 

Senator Kearine. I think it would be helpful. I feel very strongly 
that, if we are going to keep the Smith Act on our statute books, we 
must define the term “organize.” As it has been interpreted by the 
Supreme Court—which in effect said that that term applied only to 
the original organization of the Communist Party in 1945—it makes 
the “organized” part of the Smith Act absolutely a nullity, because you 
cannot convict anyone under that now, under the statute of limitations, 

And in my opinion, it was intended by Congress, and should be 
Congress’ intention, to make that apply to continuing the organization 
of cells, or units, of the Communist Party the same as the original 
formation of the party. 

So I personally would be happy to have the association 

Mr. Bonsau. I would be very happy to do that. And I can say 
personally I entirely agree with that opinion. I think it is much too 
limited, the definition of the word “organize.” * 

Senator Kreatine. Thank you. 

Senator Dopp. Mr. Sourwine, do you have any questions? 

Mr. Sourwine. I have two questions, Mr. Chairman. 

You have made it clear—if I do not summarize fairly, please cor- 
rect me—that you are taking the position with regard to this proposal 
to amend the summary suspension act, that this is a matter for the dis- 
cretion of the Congress, and you have urged reasons why you think, 
in sound discretion, the Congress should not do this? 

Mr. Bonsat. That is right. 

Mr. Sourwine. I take it you do not challenge the power or av- 
thority of the Congress to do it if they want to do it? 

Mr. Bonsau. Well, I cannot avoid saying, Mr. Sourwine, that I 
take it the Supreme Court in Cole v. Young, was trying to avoid a 
constitutional problem which they thought existed, so that I would 
believe a statute which sought to broaden this power in an area where 
there was no immediate and present danger would raise constitu- 
tional issues. 

Mr. Sourwine. If then this bill should be passed, you think it would 
squarely raise a constitutional issue in such a way the Court would 
have to pass upon it ? 

Mr. Bonsat. I believe it would. 





*The report on S. 527, S. 1300, and H.R. 2369, above referred to by Mr. Bonsal, was 
later received and appears at p. 517. 
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Mr. Sourwine. One further question along that line: If the Con- 
ress should desire to extend the summary suspension power to all 
flepartments and to all positions, whether or not sensitive, do you 
think that is the better way to do it than through the language of the 
pill that is now before the committee? You recognize this was lan- 
guage which was borrowed from the Supreme Court’s own opinion ? 

hat is, the Court said if Congress had intended to do this, it would 
have given the power to the heads of all agencies instead of only some. 

Mr. Bonsau. That is right. I do not object to the language, Mr. 
Sourwine; I object to the—— 

Mr. Sourwrne. Principle? 

Mr. Bonsau. Principle; very strongly. 

Mr. SourwIne. Now, turning to one more point. You raised in 
your statement, the specter of 50 State laws in the field of sedition 
and antisubversion with conflict and confusion resulting. Now be- 
fore the Nelson decision there were in existence such laws in 42 States, 
were there not? 

Mr. Bonsat. I believe that is correct. 

Mr. Sourwrne. Did you know of any instance of conflict or con- 
fusion arising out of that fact, or any lack of cooperation between 
the State or Federal authorities prior to the Nelson case? 

Mr. Bonsat. I cannot point to any specific instance of confusion, 
Mr. Sourwine. My real point is, and I am trying to limit my think- 
ing to the Communist conspiracy, pure and simple, I rather think 
that the bill here proposed might well be a green light to a great deal 
of further State legislation which might not be in the best interests 
of our national security . 

Mr. Sourwine. You mean some of the 42 States which now have 
such laws might even pass additional antisubversive legislation ? 

Mr. Bonsat. Exactly. And then the bee would be on them—Con- 
gress has really indicated to them perhaps they ought to get into the 
act in a bigger way. And I am not sure that makes sense. 

Senator Keatrne. Did you say there are 42 which now have State 
statutes ? 

Mr. SourwIne. Yes, sir. 

Senator Kreattne. You mean it would act as a spur to the other 
8, or would cause the 42 now having it to enlarge the statutes, or both? 

Mr. Bonsau. I suppose it could. I would have to be a prophet on 
that, Senator. There could either be amendments or new laws. 

The point I am trying to make is that I am not sure, whether they 
are amendments or new laws, that it is in the interest of national 
security to have them. 

Senator Dopp. Thank you very much, Mr. Bonsal. 

Mr. Bonsat. Thank you, Mr. Chairman. 

Senator Dopp. Our next witness will be Mr. Matt Triggs. 

Raise your right hand, please, Mr. Triggs. 

Do you solemnly swear that the testimony you shall give before this 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Trices. I do, sir. 

Senator Krattna. I will be right back, Mr. Chairman. 


ae point in the proceedings, Senator Keating left the hearing 
room. 
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TESTIMONY OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION 


Senator Dopp. You are Mr. Matt Triggs of the American Farm 
Bureau. Thank you for coming here. 

Mr. Triges. Thank you, Mr. Chairman. 

Senator Dopp. We are anxious to hear from you on this important 
bill. 

Mr. Trices. The opportunity of presenting the views of the Ameri- 
can Farm Bureau Federation with respect to the vital issues under 
consideration by this subcommittee is sincerely appreciated. 

I might add that, unlike the preceding witness, we do not appear 
here as legal students of the issues, but rather as a citizens’ organi- 
zation with rather firm convicticns on certain principles which are 
involved in the bills under consideration. 

We approach the issues dealt with in bills before the committee 
with a conviction that the Communist Party is an instrument of the 
Soviet Government—and is not in any sense of the word a legitimate 
nolitical party—and that most of the members of the Communist 

arty are consciously treasonous agents of a program to overthrow 
the U.S. Government and subject the people of the United States to 
a foreign dictatorship centered in Moscow. For many years our 
house of delegates has annually reaffirmed its strong opposition to 
communism. 





CLOSING LOOPHOLE IN ANTISUBVERSIVE STATUTES 


We are therefore in full accord with the proposal in S. 527, S. 1300, 
and H.R. 2369 that the term “organize,” as used in the Smith Act, 
should be redefined so as to plug the loophole in the act created by 
the Supreme Court decision in Yates v. United States that the term 
“organize” referred only to acts involving the creation of a new organ- 
ization, and that, since the Communist Party was organized many 
years ago, prosecution on this count was barred by the statute of 
limitations. 

FEDERAL EMPLOYMENT OF COMMUNISTS 


We do not concede that there is a responsibility of the U.S. Gov- 
ernment to provide employment to a member of the Communist Party, 
irrespective of whether the employment is in a sensitive or insensitive 
area. Federal employment should be considered a privilege to be 
earned—not a right. Any employer, including the Government, 
should be permitted to establish reasonable conditions of employment. 
Certainly it is not unreasonable to restrict Federal employment to in- 
dividuals who are willing to assert their loyalty to the United States. 
We believe that every loyal citizen, and certainly any employee of the 
Federal Government, should be ready and willing at any time to assert 
his loyalty to the United States and to answer freely and unreservedly 
any questions affecting such loyalty, and that only citizens who do so 
should be eligible for such employment. 

We therefore favor the enactment of S. 1301, requiring any Federal 
employee to answer any questions put to him by seGheety constituted 
committees or officials relative to subversive activities, and providing 
that failure to do so constitutes reason for his discharge. 
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We further favor the enactment of S. 1304, which is designed, as we 
understand it, to eliminate any distinction between eligibility to hold 
sensitive or insensitive employment. 


FOREIGN TRAVEL OF COMMUNISTS 


We do not concede that there is any responsibility on the part of 
the Federal Government to permit disloyal citizens to travel abroad. 
We therefore favor the principle of S. 1303, to give to appropriate 
agencies authority to deny to a U.S. citizen the right to travel abroad 
where there is substantial reason to believe that such travel is for the 
purpose of engaging in activities which would advance the Com- 
munist movement or otherwise contribute to efforts to overthrow the 
U.S. Government. 


DEPORTATION OF COMMUNIST ALIENS 


We submit that aliens who are admitted to the United States have 
an absolute responsibility to avoid any subversive action adverse to 
our internal security, that membership in or participation in the 
Communist Party by such aliens constitutes treasonable subversive 
action, and that aliens engaging in such action should be subject to 
expeditious deportation and, I might add, appropriate supervision 
while awaiting deportation as may be necessary to protect internal 
security of the United States. We therefore favor the principle of 
S. 1302. 


RELATIONSHIP BETWEEN STATE AND FEDERAL LAWS 


It is our belief that S. 3 is one of the most important bills under 
consideration by the committee; indeed by the Congress. 

(At this point in the proceedings, Senator Keating returned to the 
hearing room.) 

The traditional relationship between State and Federal law was 
ake most concisely stated by the Supreme Court in 1897 in the 
ollowing language: 


May not these statutory provisions stand without obstructing or embarrassing 
the execution of the act of Congress? This question must of course be deter- 
mined with reference to the settled rule that a statute enacted in execution 
of a reserved power of the State is not to be regarded as inconsistent with an 
act of Congress passed in the execution of a clear power under the Constitution, 
unless the repugnance or conflict is so direct and positive that the two acts 
cannot be reconciled or stand together. (Missouri, Kansas & Teras Railway v. 
Haber (169 U.S. 613-1897) ). 


This is but a restatement of a settled construction of law, at least 
at that time, and this is the construction which we think is correct. 

There is no question here that, when there is a conflict between 
State and Federal law, the latter must prevail. 

The contrary doctrine of Federal preemption is perhaps most 
concisely stated in the following words: 


None of these sections can be read as permitting concurrent State regula- 
tion of peaceful strikes for higher wages. Congress occupied this field and 
closed it to State regulation. (International Union U.A.W. v. Obrien, (339 U.S. 
454-1950) ). 
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The distinction between these two decisions seems to us to be clear 
cut, In the former case, the Supreme Court held that concurrent 
jurisdiction was the settled law provided State and Federal statutes 
were reasonably designed to accomplish similar purpose, unless Con- 
gress specifically provides for the exclusive jurisdiction of Federal 
law. In the latter case, the Supreme Court held that State law is 
extinguished when the Federal Government has legislated in a par- 
ticular field of law unless such Federal law specifically reserved 
jurisdiction to the States. 

Since, under present interpretations of the commerce and general 
welfare clauses of the Constitution, the Federal Congress can and 
does enact legislation on virtually any subject, it appears clear that 
the extension of this doctrine of the preemptive authority of Federal 
law may gradually extinguish State law and State sovereignty, 

The American Farm Bureau Federation has long supported the 
principle that the maintenance of State sovereignty, independence, 
authority and responsibility is a key factor in the preservation of our 
basic freedoms. In these days when the international situation and 
other factors compel expanded Federal action in many fields, we be- 
lieve it particularly important to shore up State law and State au- 
thority with respect to those matters which may appropriately be 
left to the States. 

If State governments are to be permitted to enact legislation to 
serve or protect their citizens, if State law is to continue permanently 
to have significance in our system of government, if State sovereignty 
is not to be swamped by Federal sovereignty, then S. 3 should be 
approved. 

S. 3 would be a direction to the courts—that the courts should not 
presume that Congress intended a Federal law to be exclusive unless 
the Congress specifically says so. 

S. 3 would not involve any interference with the constitutional 
prerogatives of the Federal Government. No Federal law will be 
invalidated by its enactment. In the event of any conflict between 
State law and constitutionally enacted Federal law, Federal law will 
continue to prevail. In any case in which Congress subsequent 
chooses to do so, Congress will continue to have authority to provide 
that Federal law will be exclusive. 

There is no question raised by S. 3 that, in those fields where the 
Constitution itself provides exclusive Federal power, such as in the 
case of the coinage of money, Federal law will continue to be 
exclusive. 

We submit that, except as may be provided otherwise by the Con- 
stitution, it is within the prerogative of Congress to prescribe the 
rule of construction as to Federal versus State jurisdiction which will 
be followed by the courts. 

It is our view that the enactment of S. 3 would establish a principle 
of construction wholly in accord with our republican form of gov- 
ernment—in accord with the basic philosophy of both of our great 
political parties—and in accord with the political concepts of the 
great majority of the people of the United States. 

Farm Bureau believes action by the Congress to accomplish the 
objectives of the above-referred-to bills is imperatively necessary. 
We hope action on these bills may be expedited. 
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Senator Dopp. Thank you very much, Mr. Triggs. 

Senator Keating, do you have any questions? 

Senator Keating. Mr. Triggs, I certainly am in agreement with 
the patriotic objectives of the American Farm Bureau. I know a 

deal about your fine organization and think very highly of it, 
and we are happy to see your expression of support for some of the 
legislation which I personally am sponsoring and feel very strongly 
must be enacted, such as this bill to determine the meaning of the 
word “organize” in view of the Yates decision in the Supreme Court. 

I am not sold on S. 3 as it now is worded, and I wanted to ask you 
one or two questions about your statement with regard to S. 3. 

On page 4 you say S. 3 would be a direction to the courts—that 
the courts should not presume that Congress intended a Federal law 
to be exclusive unless the Congress specifically says so. I emphasize 
your use of the word “presume”. 

Isn’t it true, though, that S. 3 as drafted would establish an abso- 
lute rule of law rather than a presumption? Wouldn’t that be a 
more accurate designation of the effect of S. 3? 

Mr. Trices. Well, it is a rule of law, in that a direction of the 
Con to the courts that a certain construction should be followed 
would be a rule of law; yes. 

Senator Kreattne. Of course not only wouldn’t it be permitted to 
presume, z would be directed in each and every case they must find 
so and so 

Mr. Trices. Well, unless the text of the law indicates specifically 
that Congress intended otherwise. 

Senator Kreattna. Yes. Of course that is always true. 

Wouldn’t it improve the wording of S. 3, if it were enacted, to 
change the words to express it in the terms of a presumption to say 
“no Act of Congress shall be presumed as indicating” rather than 
“no Act of Congress shall be construed as indicating”? 

Mr. Trices. I am not an attorney, but don’t see that that might 
make a whole lot of difference. 

Senator Kreatrne. It would. I think it would. 

Mr. Tricas. At the moment I do not see that it makes a great deal 
of difference, but then 

Senator Kreatine. It makes all the difference in the world. 

Mr, Triecs. I would submit that for legal opinion. 

Senator Keatine. I know, if you are not an attorney 

Senator Dopp. He stated he is not a member of the bar. 

Senator Keatrna. I had to step out at the beginning of your state- 
ment—— 

Senator Dopp. He is assistant legislative director of the American 
Farm Bureau Federation. 

Senator Keating. Well of course it is our problem to deal with the 
legal implications of this language. 

r. Triacs. I appreciate that. 

Senator Keatine. And I assure you, as a lawyer, it would make 
quite a difference to say “No act of Congress shall be presumed to 
indicate” rather than “shall be construed to indicate.” 

Is it your impression that section 1 of S. 3, that is the first part 
of S. 3, the first section of it would overrule the Steve Nelson case? 


Mr. Trices. Yes, sir. That is our understanding and interpreta- 
tion. 
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Senator Keatine. Well then why is it necessary to add section 2? 
It specifically deals with the Steve Nelson case. 

Mr. Triees. I do not know that it is necessary, but I think that 
whoever offered the bill perhaps thought that they would make this 
abundantly clear. 

Senator Kratrtne. Well, I have offered a bill to overcome the effect 
of the Steve Nelson case, I think that should be done 

Mr. Trices. That certainly should be done. 

Senator Krarine. But I wonder if this is not evidence that this 
act, the first section, is ambiguous, to have the author of it add the 
overturning of the Nelson case which originally gave rise to most al] 
of the furor to get S. 3 enacted ? 





Mr. Triccs. We supported S. 3 and H.R. 3 in the days when section | 


1 was all that there was, and I do not know the reasons that caused 
the authors to add section 2, unless they just wanted to make it 
abundantly clear that they intended to do this specifically as well as 
establish the general principle. 

Senator Kreatinc. This may not be what you consider to be your 
province, but I would like to ask you how you would feel about §, 3 
if its effect were made prospective only, to speak only in the future! 
The difficulty that I find with S. 3 as worded is the uncertainty which 
it might throw into the law with regard to the many hundreds of 
statutes that are now on our books, to establish a new standard of 
construction as to those, whereas I think 90 or 95 percent of that 
difficulty would be eliminated if it provided that hereafter that shall 
be the rule of construction in the passing of any statute. 

Mr. Trices. Well, I can only answer that in this respect, that in our 
consideration of this policy question over the years, we have always 
intended our policy statement on this subject to apply retroactively. 
I think that our folks would feel that retroactiveness is a very im- 
portant feature. Of course, applying it to the future would be of 
some value, but we would feel it would be of somewhat limited value. 
We are inclined to doubt that the retroactive feature of S. 3 would re- 
sult in any great harm resulting from concurrent jurisdiction. But 
let’s assume for the moment that there are some instances in which 
construction of a law after the enactment of S. 3 was determined by 
the Congress to be undesirable. Well then, there is certainly no 
reason why the Congress could not correct the situation, just as now 
they feel the necessity to correct the situation resulting from the Steve 
Nelson case. 

Senator Keatrne. Well, except as to the harm that might be done in 
certain segments of our economy in the meantime. Let me just point 
out one to you. Our railroads have had a pretty difficult time. I 
am sure you are familiar with decisions of the courts which have 
invalidated, have said State laws shall be invalid which limit the size 


a Se 


of trains, the fixing of the number of cars on an interstate train, the 


number of passengers to be carried in each car. 

And our courts have said in this interstate field: “You cannot have 
Arizona making one rule on that and New Mexico making another 
rule,” despite the absence in the Federal legislation of any specific 
requirements in this regard, and despite the absence of specific pre- 
emptive provisions in the Interstate Commerce Act. That is a deci- 
sion of the courts. 
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Now what affect do you think S. 3 would have on those decisions? 

Mr. Triacs. Well, in the many discussions I have heard on this is- 
sue over the years, the situation that you mention is the one that to my 
mind has most weight, and really just about the only one that has 
come to my attention that seems to us to involve any serious problem 
at all. I do not think anyone would have any difficulty—recognizing 
that transportation is peculiarly interstate commerce, in supporting 
an amendment in the Interstate Commerce Act to establish the su- 
premacy of Federal law so far as safety, train length, and that sort 
of thing is concerned. That could be readily done. I am sure we 
would support it. 

Senator Keatinc. We certainly ought to enact that prior to en- 
acting S. 3 because if you enact S. 3 first, it would seem to me it would 
leave the railroads in this country in just a chaotic uncertainty unless 
and until Congress had also enacted an amendment in the Interstate 
Commerce Act. 

Mr. Triaes. I do not think it would take the Congress very long 
to recognize this fact, sir. I have talked to the Association of Ameri- 
can Railroad people about this, and I think now they agree that if, 
in the event of the enactment of S. 3 or H.R. 3, they would wish to 
seek a specific amendment in the Interstate Commerce Act, they would 
not expect to have any particular difficulty getting it. We have told 
them we would support them in getting it. It would not take very 
long. 

Senator Keratine. I feel sure you would, and I certainly would, 
too, if S. 3 were enacted. Of course the difficulty with regard to 
S. 3, which was brought out in the debate in relation to H.R. 3 last 
time, was never hammered out on the anvil of public discussion until 
people began to realize the implications of S. 3 and H.R. 3. And 
then this railroad situation arose. 

Now I believe there are other areas in the fields of labor legisla- 
tion, fields of immigration and naturalization, and others where simi- 
lar situations would arise which would cause difficulties in the use of 
such general language. Now it is the uncertainties that give me 
great pause on general legislation such as 8. 3. I have felt that the 
way to deal with the problems or the situations which have been 
created is sounder if dealt with on a piece-by-piece basis rather than 
such sweeping legislation. 

Mr. Trices. Well there certainly are these other things that you 
mentioned. As I have been following the debate in the Senate on 
the labor reform measure, it seems quite likely, and I hope, that by 
the time Congress gets through with this issue, they will pretty well 
define the States-versus-Federal area, so maybe that problem will dis- 
appear. Now certainly the enactment of S. 3 would create some uncer- 
tainties, but there are some uncertainties in the law now. There are 
a lot of State laws that no one knows whether they are valid or not 
until the matter is resolved on this point of preemption. So I think 
there are uncertainties on both sides of the question. 

Senator Keatine. Well there are certainly uncertainties now. We 
would not need our courts if there were not. 

Thank you. 

Senator Dopp. Do you have any questions, Mr. Sourwine? 
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Mr. Sourwine. Wouldn’t it be true that, without regard to your 
endorsement of S. 3, your organization would wholeheartedly en. 
dorse the other bills, such as Senator Keating’s bill, to deal with this 
matter of preemption in the specific area of State antisubversiye 
statutes ? 

Mr. Trices. If that is the best we can do. We have felt that the 
Steve Nelson case is just one example of an undesirable principle of 
interpretation, and we would hope to correct the principle, rather 
than to correct the particular situation flowing out of it. 

Senator Dopp. Mr. Triggs, we are very grateful to you. Thank 
you for your statement. 

Mr. Triees. Thank you, Senator. 

Senator Dopp. If you have any material you want to leave with 
us, we would be glad to receive it. 

Mr. Trices. I have nothing else. Thank you, sir. 

Senator Dopp. The committee will take a 5-minute recess at this 
time. 

( At this point, a short recess was taken. ) 

Senator Dopp. The committee will come to order. 

Mr. Edward J. Ennis, would you raise your right hand? Do you 
solemnly swear the testimony you give before this committee will be 
the truth, the whole truth, and nothing but the truth, so help you God! 

Mr. Ennis. I do. 


TESTIMONY OF EDWARD J. ENNIS, GENERAL COUNSEL, AMERICAN 
CIVIL LIBERTIES UNION 


Senator Dopp. You are welcome, Mr. Ennis. 

Mr. Ennis. Thank you. 

Senator Dopp. I remember you from a few years back—I won't 
say a great many—when you served with great distinction in the 
Department of Justice. We are glad you are here today, and we 
would like to hear from you. 

Mr. Ennis. Thank you, Mr. Chairman. 

I appear today as counsel for the American Civil Liberties Union 
to state its position on the bills which are under consideration by this 
subcommittee. 

Any personal qualification I may have to discuss these bills with 
the committee is based on 25 years of practice in dealing with Federal 
legislation in the Federal courts, half of that time for the U.S. Depart- 
ment of Justice, the first half, and the latter half in private practice. 

Senator Kratine. Which division of the Justice Department were 
you in? 

Mr. Ennis. I was in the U.S. Department of Justice from 1934 to 
1946, first as assistant U.S. attorney; then as attorney in the Office of 
Solicitor General on Supreme Court cases; then as head of the Civil 
Division of the U.S. attorney; then as General Counsel of the Immi- 
gration and Naturalization Service; and then as Director of the Alien 
Control Unit of the Department of Justice. 

Senator Keating. What was the last one? 

Mr. Ennis. It was an independent unit of the Department directly 
under the Attorney General, alien control. 

Senator Dopp. All right, Mr. Ennis, we will be glad to hear from 
you. 


i 
| 








men 





your 
y @n- 
. this 
TSive 


t the | 
le of | 
ather 


‘hank 
with | 


t this | 


O you 
‘ill be | 
God! 


ICAN 


won't 
n the 
1d we 


Union | 
yy this 


3 with 
ederal 
epart- 
actice. 
t were 


934 to 
fice of 
» Civil | 
Immi- 
, Alien 


irectly 


y from | 








PROPOSED ANTISUBVERSION LEGISLATION 119 


Mr. Ennis. I will express my opinions very briefly on the group 
of bills introduced by Chairman Eastland, beginning with S. 1299, and 
related bills. 

The first bill, of course, is the preemption bill. I have listened with 
great interest to the testimony which has just been taken, and I will 
not labor the point. I would merely like to state—— 

Senator Dopp. Mr. Ennis, I am just going to step out, and you 
continue. 

(At this point in the proceeding, Senator Dodd leaves the hearing 
room. 

a Mr. Ennis, if I might interpose, I note you are de- 
parting from your prepared text. Do you desire to have the full 
text of your statement, as you released it for the press, go in the record 
and supplement it by what you say orally? 

Mr. Ennis. I would appreciate it if I could do that, Mr. Sourwine, 
and I will make my remarks very brief in a topical way. 

Senator Kratine. It will be so ordered. 

(The statement referred to is as follows :) 


TESTIMONY OF AMERICAN CyviIL LIBERTIES UNION on S. 1299 AND OTHER BILLS 
RELATED TO THE AMERICAN BAR ASSOCIATION COMMITTEE’S RECENT REPORT ON 
INTERNAL SECURITY LEGISLATION 


I am Edward J. Ennis, an attorney engaged in law practice in New York 
City and I appear to give testimony in the capacity of general counsel of the 
American Civil Liberties Union which is a nonpartisan private organization 
founded 39 years ago to defend and promote the personal rights guaranteed by 
the Bill of Rights and the Constitution. The union in a recent letter to the 
board of governors of the American Bar Association, dated April 16, 1959, 
expressed the union’s views on the recommendations adopted by the house of 
delegates of the ABA on February 24, 1959 and the report (on which the recom- 
mendations were based) of the association’s special committee on Communist 
tactics, strategy, and objectives. In that letter the union takes issue with 
the association’s recommendations which we believe pursue the objective of 
maximum internal security against Communist activities by means which would 
be both ineffective and violate important individual rights. In view of the 
nature of the subject matter it is pertinent to emphasize that the union is 
opposed to communism and any form of government which denies the basic 
guarantees of the Bill of Rights but its primary concern is to speak out when 
it is proposed that our Government adopt measures which would entrench upon 
those basic freedoms. 

Senator Eastland, the chairman of the Committee on the Judiciary of the 
Senate, has introduced a series of bills (S. 1299-1305) to enact into law the 
bar association’s recommendations and related bills have been introduced by 
other Senators. The union’s views on these bills are as follows: 


I. STATE SEDITION LAWS 


§. 1299, and other pending bills including S. 3 and S. 294, would carry out 
the bar association recommendation 1 for an act of Congress “that State 
statutes proscribing sedition against the United States shall have concurrent 
enforcibility.” The proposal, if adopted, would reverse the result in Pennsyl- 
vania v. Steve Nelson, 350 U.S. 497 (April 2, 1956), which held, affirming the 
supreme court of Pennsylvania, that Congress by prohibiting sedition in the 
Smith Act and related statutes has preempted the field to the exclusion of 
Similar State statutes. The union submits for the consideration of Congress 
that the State should not be given concurrent jurisdiction to deal with the essen- 
tially Federal problem of sedition against the United States which should be 
exclusively as well as primarily a responsibility of the Federal Government. 
This is particularly true in the field where efforts to proscribe mere speech as 
sedition encroach upon the right of free speech guaranteed by the first amend- 
ment. An invitation by Congress to the States to enter this field inevitably 
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will produce a confusion of misguided State legislation and prosecutions which 
will not contribute to the internal security of the United States. On the cop. 
trary, ill-timed State prosecution may seriously impede Federal investigations 
in this field. No evidence has been submitted which suggests that the Federal] 
Government needs the assistance and protection of the State prosecutions in 
this area. Moreover, the record shows the use of State sedition laws to per. 
secute unpopular opinion and to deter implementation of the 14th amend- 
ment in the area of desegregation in the public schools and other public 
facilities. 

In 1956 the attorneys general of 12 States opposed a similar proposal they 
before Congress for concurrent sedition jurisdiction. On March 11, 1958 the 
association of the bar of the city of New York adopted a resolution opposing 
concurrent jurisdiction in this delicate and difficult area. It is earnestly urgeg 
that there is no reason for Congress to invite the States to complicate this fielq 
of law enforcement. 


Il. SMITH ACT AMENDMENTS—ADVOCATING OVERTHROW OF GOVERNMENT 


8. 1800 proposes to add a sentence to 18 U.S.C. 2385, to provide that the word 
“organize” refers not merely to the creation of a new organization but also refers 
to recruitment of additional members and the forming of new units of an organ. 
ization. S. 1305 proposes two additional amendments to this section to provide 
that the prohibited advocacy of forcible Government overthrow shall include ad. 
vocacy “Without regard to the immediate probable effect of such action” and 
shall also include advocacy “in any way or by any means.” S. 527 is similar to 
S. 1300. These bills incorporate recommendation IV (a) and (b) of the bar 
association and seek to overcome the decision of the Supreme Court in Yates y, 
United States (354 U.S. 298) that the term “organize” as now used in the Smith 
Act refers only to the creation of a new organization and that the advocacy 
proscribed was not of a mere abstract doctrine of forcible overthrow but of 
action to that end. 

At the outset it should be stated briefly that the ACLU has been opposed to the 
Smith Act both because we believe it unconstitutionally abridges freedom of 
speech and association and also because it dangerously and unwisely seeks to 
throttle free discussion. The Government’s unquestioned power to prohibit 
violent revolution is expressed in 18 U.S.C. 2384, which makes it a crime to con- 
spire to overthrow the Government by force. The Smith Act goes objectionably 
further and seeks to make mere advocacy a crime without establishing “a clear 
and present danger” that the forbidden end of revolutionary overthrow may 
be attempted or achieved. We believe that under the first amendment in the 
absence of a clear and present danger of the forcible overthrow of the Govern- 
ment, which the Congress has the power to prohibit, free speech includes the 
mere advocacy of violent overthrow. 

Apart from unconstitutionality, the Smith Act is bad legislation which should 
not be made worse by the proposed amendments. It is based upon fear of debate 
rather than confidence that in the arena of free debate advocacy of communism 
and of violent overthrow of our Government will be totally defeated. It cannot 
be denied that suppressing advocacy of overthrow by stringent criminal provi- 
sions also silences critics of economic or political policies who do not advocate 
violent change but fear that their unpopular criticism may be so construed to 
silence them under the terrible weight of a criminal prosecution. In a society 
which we are striving to keep free the pursuit of internal security by Smith Act 
prosecutions is both illusory and is sought at the sacrifice of free speech which 
we can ill afford. 

Section 1 of section 1305 by addition of the words “without regard to the im- 
mediate probable effect” of the prohibited advocacy would abolish not only 
the “clear and present danger’ test but also the “probable danger” test implicit 
in the Supreme Court’s opinion in Dennis v. United States (341 U.S. 494). It 
would criminally penalize the solitary advocate of violent overthrow of the Gov- 
ernment in the future who is unconnected with any organization presently in- 
terested in that objective. It is as unnecessary as it is dangerous to place such 
a criminal provision on the statute books. Section 2 of S. 1305 would add a 
paragraph to the statute prohibiting the proscribed advocacy “in any way or by 
any means” and thus would nullify the decision of the Supreme Court in the 
Yates case that the act does not make mere advocacy or abstract doctrine a 
Federal crime. Under this amendment the prohibited speech to be-criminal would 
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not even have to be such as incites men to act. The proposed amendment un- 
wisely abandons all distinction between mere talk and incitement to action and 
should be rejected by the Congress. 


Ill. LOYALTY OF GOVERNMENT EMPLOYEES 


§, 1801 proposes that it be a condition of Federal employment that an employee 
shall not refuse to answer any authorized official question with respect to Com- 
munist or other subversive activities or any other matter bearing upon his loyalty. 
This bill seeks to effectuate the bar association’s recommendation I1V(c). We 
agree that the Government has the right and the duty to determine whether an 
employee is sufficiently loyal to perform his job and refusal to answer pertinent 
questions warrants investigation of his fitness for the job, but Government em- 
ployment generally does not require blanket relinquishment of such constitu- 
tional rights unless such sacrifice is a necessary incident to a particular job. 
Congress should long hesitate before seeking to limit the right against self- 
incrimination even to a limited extent by requiring all Federal employees to 
abandon this right as a condition of their employment. Congress, as well as the 
courts, has the constitutional obligation to uphold the Constitution and its effec- 
tive operation which includes an obligation not to withdraw an important con- 
stitutional privilege from the large number of Federal employees. In addition to 
the error of such course as a matter of congressional policy, such a statute, even 
phrased as a condition of Government employment, runs the serious risk of 
unconstitutionality. 

IV. CONTROL OF DEPORTABLE ALIENS 


S. 1302 seeks to give effect to the bar association’s recommendation IV(d) by 
proposing amendments of the Immigration and Nationality Act to change the 
construction of the statute by the Supreme Court in Bonetti v. Rogers (356 U.S. 
691) and United States v. Witkovich (353 U.S. 194). In the Bonetti case the 
Court held that an alien who joined the Communist Party of the United States 
in 1932, terminated his membership in 1936, departed from the United States in 
1987, and returned in 1938 for permanent residence was not deportable for 
membership in the party subsequent to entry because he was not a member after 
his last entry. The proposed amendment which would make the alien deportable 
for the membership in the United States at any time after his first entry, no 
matter how long ago, is not required by considerations of security which rather 
require that defection from the Communist Party be encouraged rather than dis- 
couraged by statutory provisions refusing to give effect to defection. 

In the Witkovich ease the Court held that sec. 242(d) of the act, authorizing 
the Attorney General to require aliens under final orders of deportation for 
more than 6 months awaiting deportation to give information concerning their 
associations and activities, grants authority to inquire about matters involving 
the aliens’ availability for deportation but does not permit inquiry concerning 
the aliens’ political associations and activities not related to their availability 
for deportation. The alien’s indictment and conviction for refusal to disclose 
information about his known or suspected Communist associations were set 
aside by the Court, which pointed out that inability to deport an alien ordered 
deported may be a lifelong matter and the asserted administrative control of 
any individual, even an alien ordered deported, raised constitutional questions 
which were avoided by construing the act as only requiring the alien to supply 
information pertinent to his availability for deportation. The proposed amend- 
ment would not merely subject the deportable alien to criminal prosecution 
for refusing to answer questions designed to discover whether any person has 
engaged in activities which are crimes or dangerous to public safety but would go 
further and strip the alien of the present protection of a criminal jury trial by 
authorizing the Attorney General in the interests of national security to detain 
the alien until his deportation if he has violated any requirement or restraint 
imposed upon him. Such a provision authorizing administrative detention for 
an indefinite period of time without trial and conviction obviously raises very 
serious constitutional questions. It is urged upon Congress that, balancing the 
interests involved, it should be determined that security does not require that 
deportable aliens be separated from the rest of the population in this stringent 


manner and subject to administrative restrictions not placed even upon con- 
victed felons. 
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V. PASSPORT CONTROL 


S. 1303 proposes amendments of the Immigration and Nationality Act, the 
Passport Act of 1926, the Administrative Procedure Act, and the Communist 
Control Act of 1954 to authorize refusal of passports whenever there is reagop. 
able ground to believe that the applicant is going abroad for activities which wij) 
further the aims and objectives of the Communist movement or any seditions 
organization as defined in the statute. The house of delegates of the American 
Bar Association did not adopt a recommendation in respect of passport legisla. 
tion although the report of its special committee recommended that authority be 
granted to deny passports to persons engaged in subversive activities or activities 
to further international communism. The bill also provides, apparently with. 
out any qualification in respect.of communism, the the Secretary of State may 
withhold a passport in the national interest on the basis of confidential informa. 
tion where he certifies that issuance of the passport “is contrary to the interests 
of this Nation.” Apparently, there are no standards expressed for the exercise 
of this authority. Moreover, section 3 of the bill prohibits the Secretary of State 
from issuing a passport if he is not satisfied that the applicant’s activities abroad 
would not violate U.S. laws; be prejudicial to the orderly conduct of foreign 
relations; be contrary to national welfare, safety or security; or otherwise be 
prejudicial to the U.S. interests. The bill also provides that except as personally 
directed by the Secretary of State in the public interest it shall be unlawful to 
issue a passport to an applicant believed to be under Communist discipline or 
to be intending to engage in activities abroad which will contribute to strength. 
ening the world Communist conspiracy. 

It is submitted that these provisions in broad general language, not establish. 
ing any standard, would give the State Department unlimited authority to 
refuse passports. In view of the fact that the right to travel abroad, as the 
Supreme Court has pointed out in the Kent and related cases, is part of the 
constitutional liberty of the individual, it should be restricted, if at all, only 
where the most compelling reasons of state security appear. Prohibition of 
travel by Communists or suspected Communists, which is the principal purpose 
of the bill, is not shown to be such a compelling reason. The dubious modicum of 
security which possibly might be achieved in a few cases by such legislation is 
not sufficient reason for Congress to undermine the right of citizens to travel 
freely and such legislation should not be adopted. 


VI. SUMMARY SUSPENSION AND DISMISSAL OF FEDERAL EMPLOYEES 


S. 1304 would amend the Summary Suspension Act of 1950 to extend the 
power of summary suspension of Federal employees in certain sensitive agencies 
to include all employees in all Federal agencies. In Cole v. Young (351 U.S. 536), 
the Supreme Court held that the present act intended to restrict this summary 
power of suspension and dismissal. The report of the bar association’s special 
committee recommended legislation authorizing dismissal of security riskg in 
nonsensitive as well as sensitive positions in Government service. It is, of 
course, unquestioned that the Government is entitled to the complete loyalty of 
all of its employees and proved disloyalty is reason for discharge. But the 
Government’s interest in obtaining and retaining loyal employees does not justify 
the extension of the program adopted for sensitive positions to all of the non- 
sensitive positions in the Federal service. Obviously, all Federal jobs, no matter 
how menial or important, do not equally involve national security. If national 
security is to be adopted as a bona fide test for Federal employment, and not 
merely as a device for punishing persons for dissident beliefs or associations by 
withholding from them all Federal employment, it must take into account the 
sensitivity of the Federal job involved. The proposed extension of the program 
indiscriminately to nonsensitive Federal jobs genuinely threatens rights of free 
dom of speech and association protected by the first amendment. In the con- 
plete absence of any showing of necessity for any such legislative extension 
Congress should refuse the authority requested at the expense of the individual 
rights of Federal employees. 

VII. CONCLUSION 


These bills, and the bar association recommendations upon which they are 
based, for the most part ignore the basic and important constitutional questions 
which influence the decisions of the Supreme Court which the bills are designed 


to nullify. If constitutional rights, which the Members of Congress as well as 
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the courts have sworn to uphold, are not also to be nullified the members of this 
committee should examine carefully the implications of these bills before recom- 
mending their enactment. In addition to the constitutional questions which 
should be studied and satisfactorily answered before enacting legislation which 
may violate the Bill of Rights, the proponents of such legislation should be re- 
quired to satisfy a very heavy burden of proof that enactment of such bills will 
in fact increase the internal security of the United States. The proponents 
of such legislation should make certain that it will not merely promote the com- 
fortable illusion of real security by instigating various types of governmental 
activity involving passport applicants, deportable aliens, Federal employees and 
Communists charged with various degrees of advocacy of revolution, which in the 
end will not g@ard our security but merely divert our energies from the arduous 
economic, political and other activities in the fields of foreign relations and 
domestic affairs in which our only true security in a perilous future lies. 

Mr. Ennis. I think it regrettable that a convicted Communist such 
as Steve Nelson should disturb the entire doctrine of occupation of 
the field which has been developed over the whole judicial history of 
our country, and I think very well developed. I hope that this com- 
mittee, when it examines this question, will separate the specific ques- 
tion of allowing the States to enforce laws for sedition against the 
United States from the more general question of the preemption doc- 
trine generally. I think it would be most regrettable if, as a result of 
the various views on the Nelson case, the Congress of the United 
States adopted a general rule barring the doctrine of occupation in the 
field unless in each statute the Congress thought about the subject 
of field and expressed itself. 

I hope that the committee, with the great resources that are avail- 
able to it, before it recommends any general preemption section, will 
obtain a study of the occupation doctrine in our courts. And I 
think that the lawyers on the committee, if not all the members of the 
committee, will conclude that this doctrine of occupation of the field 
by the Federal Government, principally by the Congress, as against 
State legislation, is one that is of such variety that it is best left to 
development in judicial decisions rather than by attempting to adopt 
some broadside rule. 

Senator Keatine. Well, judicial decisions under specific statutes 
dealing with a specific situation ? 

Mr, Ennis. Yes. Now I will go directly to the question of the 
Nelson case and State prosecution for sedition against the United 
States. This limited provision appears in Senator Eastland’s 1299, 
and it is the position of the Union that, as a matter of practical pur- 
suit of punishment of sedition against the United States, it should be 
left to the United States Department of Justice, both its investigative 
arm, the FBI, and the enforcement arm, the Criminal Division, and 
the other divisions and the United States attorneys. 

Mr. Sourwine. Is this because you feel the States have no proper 
or sufficient interest in sedition against the United States? 

Mr. Ennis. No, I think the States have an interest in it. I think 
the interest is best furthered, I think the investigations are best 
handled, if we leave this to the Federal Government. 

Mr. Sourwine. The States should not protect their own interest, 
but rely on the Federal Government to protect their interest for them ? 

Mr. Ennis. Their own interest in sedition against the United States. 

Mr. Sourwine. Yes. 

Mr. Ennis. I do not speak, of course, about sedition against the 
State governments, which as sovereign governments, they certainly 
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have not only the right, but the duty, to enact legislation to dea] 
with and to forbid. But when we come into this area, which is jp. 
evitably delicate because of our constitutional system and our Bij] 
of Rights, the judgment as to what cases should be prosecuted, the 
order in which they should be prosecuted should be left to the Federal 
Government, and as said by Mr. Justice Clark, who had great ex. 
perience as the Attorney General, we should not have a race of dili- 
ence between the local United States Attorney and the local State 
istrict attorney, as to who would get to the courthouse first. 

Senator Kearrne. Of course we do not have that necessarily now, 
When a man does an act, he may commit a Federal and a State of. 
fense, and it is relatively rare—it happens, but it is relatively rare— 
to have this race of diligence. They work it out for either one or 
the other to assume the prosecution, normally. 

I would not think that, in this area, on that specific ground, it 
would raise any more problems than now exist in connection with 
stealing an automobile or robbery of an insured bank, or many 
other 

Mr. Ennis. Well, but certainly when we all recognize that the 
crime of seditious activity against the United States, when it in- 
volves, as it does, not merely acts of overthrow of the Government, 
but advocacy which raises very delicate problems, that that kind of 
a problem is best centered in one government and in one agency. And 
I can really do no more, Senator, than express that as one legitimate 
view that the matter should be left where the Nelson case leaves it, 
and we should not reestablish and invite the States of our Union, 
who, God knows, have plenty to do, to compete or assist—whichever 
verb you prefer—the United States Government to pursue and punish 
sedition against the United States. 

I would also point out that, from the viewpoint of an organization 
such as the American Civil Liberties Union, we are most unhappy 
with the record that we feel the States make when they enter into 
the field of prosecution, often for what constitutes radical, unpopular 
opinion. And we think this area, under the Federal Constitution, 
is best left where the Supreme Court left it in the Nelson case. 

Now going to the next bill of Senator Eastland—and of course I 
would be glad to discuss these in any order that the committee would 
prefer—we come to the subject of the Smith Act amendments. 

Mr. Sourwine. Mr. Chairman, may I interject ? 

Senator Keattne. Yes. 

Mr. Sourwine. I have some questions. 

Mr. Ennis. Certainly, Mr. Sourwine. 

Mr. Sourwine. Would you prefer to be interrupted subject by sub- 
ject and finish the discussion of one bill, or would you rather wait 
until you are through with the presentation and then go back? 

Mr. Ennis. I would like entirely to meet your convenience, because 
any remarks I make have relevance only if they assist the committee. 
My guess is that it might be better to interrupt me as soon as the ques- 
tion occurs to you because it does not trouble me at all. I would much 
rather answer questions than make any speech at gentlemen like 
yourselves who know so much about the subject. 

Senator Kerattne. You may inquire. 
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Mr. Sourwine. With regard to your statement then on the bills, 
g, 1299 and the other bills of Senator Eastland, but particularly §. 
1999, S. 3, and 8. 294, I would have these questions 

Mr. ENNIs. Yes. 

Mr. Sourwine. In your statement you speak of these bills reversing 
the result in 2” nnsyleania v. Nelson. I think perhaps it should be 
made clear, if it is a fact, that you are referring there, not to the result 
asit affects Steve Nelson, a litigant—— 

Mr. Ennis. Of course not. 

Mr. Sourwine. But to the result as it affects the invalidation or the 
wenforceability of 42 State statutes in this field? 

Mr. Ennis. lL entirely agree, Mr. Sourwine. 

Mr. Sourwiner. The decision itself, of course, would stand, 
matter what Congress does, would it not ? 

Mr. Ennis. I believe so. 

Mr. Sourwine. So far as Mr. Nelson is concerned, 
judicata 
' Mr. Ennis. I understand he was convicted in the Federal courts as 
aCommunist under our Smith Act. : 

Mr. Sourwine. That was also reversed in a subsequent decision on 
different gr ounds. 

Mr. Ennis. Yes, that is correct, it was, Mr. Sourwine. 

Mr. Sourwine. Now, speaking of reversing the result of the Su- 
preme C ourt decision, it is true, is it not, that, in its Nelson decision, 


the Supreme Court based its result on an interpretation of the act of 
Congress—— 


Mr. Ennis. Entirely. 

Mr. SourwINne. So that what we have here now is a construction of 
the act of Congress which is law. That is, it is construed as preempt- 
ing this field. 

Mr. Ennis. Yes. 

Mr. Sourwine. Now as an action of the Congress, that is reversible 
by the Congress, is it not ? 

"Mr. Ewnts. Entirely so. 


Mr. SourwINne. So that you then have no question of the power or 
propriety of Congress changing that construction if it decides to 
do so? 

Mr. Ennis. None whatever. 

Mr. Sourwtnr. The difference would be that, whereas the Supreme 
Court could change that construction, nune pro tune, and make it 
effective back to the d: av of enactment of the bill, if Congress wants 
tochange it, it has to change it from now forward ? 

Mr. Ents. Y es, in acriminal statute, that is correct. 

Mr. Sourwtne. Now you say in this statement that the Union sub- 
mits for the consideration of the Congress that the State should not 
be given concurrent jurisdiction to deal with the essentially Federal 
problem of sedition against the United States. Isn’t the concurrent 
jurisdiction given to the States under the Constitution, except where 
Congress does something to the contrary ? 

Mr. Ennts. Yes, I would s say the correct verb would be that the 
Federal Government should not withdraw its presently construed oc- 
cupation in the field in order to allow the States to act in the field. 

Mr. Sourwrne. All right. Do you have any trouble with the 
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problem that was raised by a prior witness before us in this series of 
hearings who contended that the power of the States in this field wag 
secured to them by the Constitution, in that Congress could not take 
it away by a general expression of preemption, but only by enactment 
of a law which explicitly conflicted with existing State statutes? J 
take it you would not agree with this ? 

Mr. Ennis. I would not express an opinion on this constitutional] 
issue because, unfortunately, I have not considered it, Mr. Sourwine, 
I think it is a very interesting question of constitutional law. 

Mr. Sourwine. You have the statement on page 2 of your state- 
ment as released to the press: “This is particularly true in the field 
where efforts to proscribe mere speech as sedition encroach upon the 
right of free speech guaranteed by the first amendment.” 

Since you are there speaking of the question of State jurisdiction, 
does this imply any feeling that the States are any less amenable to 
constitutional requirements than the Federal Government would be? 

Mr. Ennis. It only implies that where you have numerous govern- 
ments and thousands instead of hundreds of officials deciding whether 
a person should be prosecuted. for sedition against the United States, 
you are going to get a variety, perhaps, of inconsistent policies. 

Mr. Sourwine. If you have a particular defendant, however, who 
feels that a State statute has infringed his constitutional rights, he 
has just as much protection from the Constitution in administration 
of that State statute as he would have against any Federal statute, 
isn’t that true? 

Mr. Ennis. That is hard to answer blanketwise because if you 
prosecuted in a State court for sedition against the United States, 
instead of in the Federal court, wholly different constitutional rules 
apply about self-incrimination and due process. 

Mr. Sourwine. Different rules apply ? 

Mr. Ennis. Well, certainly different constitutional provisions ap- 
ply in a State court prosecution and the Federal court prosecution. I 
was merely hesitating, Mr. Sourwine, because I am troubled by the 
thought of the Supreme Court, reviewing under somewhat different 
constitutional language, a Federal conviction and an appeal, for ex- 
ample, from a high State court. 

The area in which and the way in which the Supreme Court re- 
views that decision might involve different results. 

Mr. Sovurwtne. Doesn’t a defendant go into a criminal trial ina 
State court with all of the constitutional rights that he has if he goes 
into a criminal] trial in a Federal court? 

Mr. Ennis. No. 

Mr. Sourwine. Not the same rights? 

Mr. Ennis. Has he got any right against self-incrimination? How 
about the provision of the fifth amendment against self-incrimina- 
tion ¢ 

Mr. Sourwine. You are saying he does not have that right in the 
State court ? 

Mr. Ennis. Not unless the state constitution gives it to him. 

Mr. Sourwine. Does he have the same right to due process in the 
State court as he would have in the Federal court ? 

Mr. Ennis. That requires a judgment that, in every case, due proc- 
ess under the fourteenth amendment is the same as due process under 
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the fifth amendment. Now the answer is that, if you read the cases 
construing the fifth amendment and the cases construing the four- 
teenth amendment, I think you will find that there are differences 
which, in a particular prosecution, might vitally determine whether 
the conviction is aflirmed by the Supreme Court or reversed by the 
Supreme Court. 

Mr. Sourwine. So that you say then that a witness has a greater 
recourse to the fifth amendment, or availability of recourse to the 
fifth amendment in Federal court, than he would have in the State 
court ¢ 

Mr. Ennis. You mentioned “witness.” Are you confining that to 
“witness” rather than “defendant” # 

Mr. Sourwrtne. I will change that and refer solely to defendant. 
Perhaps it is better to do so. 

Mr. Ennis. Nothing occurs to me at the moment. It depends what 
States you are being prosecuted in. 

Senator Kratinc. May I prompt the witness? 

Mr. Ennis. Thank vou. 

Senator Keating. And ask him a question. How about double 
jeopardy? Isn’t that a right guaranteed only in the fifth amend- 
ment which would not apply unless there was a State constitutional 
provision on it? Isn’t that something similar to self-incrimination ? 

Mr. Ennis. I think the protection against double jeopardy in the 
fifth amendment, like the protection against self-incrimination in the 
fifth amendment, apply in State prosecutions only to the extent that 
there are State constitutional provisions giving that right. That 
would be another example, I think, Mr. Sourwine. 

Mr. Sourwine. It has not been imported into the fourteenth amend- 
ment in any sense’? It is not an element of due process ? 

Mr. Ewnts. I don’t believe so. That is my recollection. 

Mr. Sourwine. And it is for this reason among others that you 
urge that the defendants in the subversive field should have the right 
to go into the Federal court rather than into the State courts? 

Mr. Ennis. Well, no, I would accept that as an additional argu- 
ment. I really did not urge this as a matter of greater protection 
of defendants’ procedural rights on trial. I was urging it simply 
a3 a more orderly administration of justice. The sedition against 
ithe United States, if our Federal Government is strong and able, 
should be, as a matter of sound administration, prosecuted by the 
Federal Government. 

Mr. Sourwine. You had said it was particularly true, and this 
might be one of the reasons why it is particularly true? 

Mr. Ennis. I follow your argument, yes, sir. 

Mr. Sourwrne. You made the reference to “a confusion of mis- 
guided State legislation” if the effect of the Nelson case is changed 
by one of these enactments that is now before the committee. Do 
you have any reason to anticipate that State legislation would in fact 
be misguided or confusing? Does this indicate some lack of confi- 
dence in the State legislatures as against the National Legislature? 

Mr. Ennis. What I mean by that statement is that if this Congress 
makes clear that it is not occupying the field of sedition against the 
United States, it will not only restore, as a practical matter, State 
legislation that already exists in this field, but it will be an indica- 
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tion to the 50 States that Congress invites them to occupy this field 
I feel sure that if we have 50 States exercising their patriotism jn 
this area, I will hazard a guess, and it is only a guess, we are going 
to get some excesses in prosecutions in the State courts. 

Mr. Sourwine. Then you think some of those might be misguided 
legislation ? 

Mr. Ennis. As applied? 

Mr. Sourwinr. Do you know of any of the antisubversive statutes 
among the 42 States which now have such statutes which you would 
term as misguided State legislation ? 

Mr. Ennis. Well, I would not discuss any legislation except ag 
applying. I could certainly supply the committee with prosecutions 
under State sedition laws which I thought were misguided applica- 
tions of the State statutes. I certainly would not object to any State 
having a law making it a serious crime to commit sedition against 
that State government. But I am sure I can find—and during the 
course of the committee hearing it may occur to me—cases where I 
fee] the application of the statute, the conduct or the talk which was 
construed as sedition against the State on which I would disagree. 

Senator Kratinc. If there were evidence, as there is some before 
our committee—perhaps you have heard the reference made to the tes- 
timony of the Attorney General of New Hampshire to the effect that 
the line has gone down in the Communist Party to lay their emphasis 
upon State and local governments in their efforts to subvert the Gov- 
ernment of the United States—if that were a fact, would it tend to 
influence your testimony in that regard at all? 

Mr. Ennis. I will accept the premise as true for the purposes of 
this discussion. I would be surprised if the Communist Party meas- 
ured its activities in those terms. But assuming that is true, I would 
think that if such evidence exists, certainly we-—first we have the Fed- 
eral Government to prosecute the cases, and why doesn’t the State 
prosecute for sedition against State and local government? 

IT am sure the Communist Party would not restrict its activity by 
our constitutional theories and inform its agents that sedition should 
be addressed to only one government or the other government. 

Senator Krarine. It would be hard, I would think. It might make 
some difficulties of proof as to whether the action was directed against 
the Federal Government or a State or a municipal government. It 
doesn’t shock me to let the States have the power to get at this con- 
spiracy, even though it goes far beyond the bounds of the particular 
State and involves the elements of a conspiracy against the [ nited 
States. But I think perhaps my approach to that is somewhat dif- 
ferent from yours. 

Mr. Ennis. No, I am not shocked by it either, Senator. Basically, 
a determination has to be made by the Congress, in view of the Nelson 
case, as to whether this matter is better left with the Federal Govern- 
ment or whether the States should be invited in again. That you 
would decide that the States may appropriately prosecute for sedi- 
tion against the United States doesn’t shock me at all. I think that, 
after 10 years, the record might show that it would have been better 
left to the Federal Government. But we can’t decide that. One has 
to make a judgment and proceed. 
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hela Mr. SOURWINE, You speak i in your statement of “ill-timed State 
in 1 oe which you say “may seriously impede Federal] investi- 
oing gation in this field.” 
Are you aware of the statement of the U.S. Attorney Gener al to 
Lided the effect that he knew of no instance in whic h State activity in this 
field had impaired or impeded Federal activity under Federal law 
in this field ? 
tater | Mr. Ennis. I would be very much surprised if the Attor ney Gen- 
“ould eral said anything to the contrary, but I still feel that there is a strong 
possibility that State investigations and State prosec utions may im- 
pede the Federal Government in pursuing the Communist conspiracy 


fe | ina better and a larger w: ay: I hardly think that the Federal Govern- 

nlica- | ment would, however, complain public ly if some State authority antic- 

State ipated a larger action or a better action contemplated by the Federal 

Ly c 

vainnt Government. ; 

@ the | Mr. Sourwine. You say this— 

ere] | the record shows the use of State sedition laws to persecute unpopular opinion 

h was and to deter implementation of the Fourteenth Amendment in the area of de- 

‘ segregation in the public schools and other public facilities. 

refill Could you furnish the committee with any specific instances of the 

1e tes- use of State sedition laws either to persecute unpopular opinion or 

t that | deter implementation of the 14th amendment in the area of de- 

vhasis segregation in the public schools ? 

. Gov- Mr. Ennis. One of the cases I had in making that statement was 

nd to this prosecution in Kentucky. I will think of the name of the defend- 
ant in a moment. Under the Kentucky State sedition law a man 

ses of who sold his house to a Negro—— 

meas- Mr. Sourwine. The Carl Braden case. 

would Mr. Ennis. The Carl Braden case—and then, as I understand it, 

e Fed. engaged in activities to urge the Negro’s right to live in the house 

State that he had bought. My understanding is that he was prosecuted 
under the State Sedition Act of Kentuc ky and what brought on the 

‘ity by prosecution was this conduct. 

should Mr. Sourwine. Are you aware that in the Braden case the allega- 

tions of the prosecution were that what Braden had done was a part 

t make of the Communist conspiracy, that he had participated in it as a 

\grainst Communist ? 

nt. It Mr. Ennis. I think I am; yes. 

is con- Mr. acne That doesn’ t change your opinion ? 

ticular Mr. Ennis. It doesn’t change my opinion as to how the State sedi- 

United | tion statutes are used. 

at dif} | Mr. Sourwrne. I think it would be very helpful, Mr. Chairman, if 


the Chair should request that all of the instances which have come 
sically, | to the attention of this witness or his organization in either one of 
Nelson | these two categories might be furnished for insertion in the record 
rovern- | at this point. 


iat you Senator Kratinc. That would be very helpful. 

or sedi- Mr. Ennis. I would be glad to do it, Senator. 

ik that, (The information referred to : ippears on p. 528.) 

» better | = Mr. Sovrwrnr. One more question in this area. You speak in your 
Yne has | last paragraph with reference to this bill saying: “In 1956 the at- 


torneys general of 12 States opposed a similar proposal then before 
Congress for concurrent sedition jurisdiction.” Are you aware of 
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the action of the Association of Attorneys General in regard to this 
matter ? 

Mr. Ennis. Oh, yes. 

Mr. Sourwine. Is that what you intended to refer to here? 

Mr. Ennis. I understand that these 12 attorneys general disagreed 
with the views of the other attorneys general, a greater number of 
attorneys general, who want to have the power to prosecute for sedj- 
tion against the United States. 

Mr. Sourwine. I wondered if this was the case. You had not men- 
tioned any attorneys general on the other side. You say there were a 
greater number of attorneys general than these 12 on the other side, 

Mr. Ennis. That is my understanding. 

Mr. Sourwine. How many were on the other side—that is, in favor 
of this—do you know ? 

Mr. Ennis. I think your recollection is much better than mine, Mr, 
Sourwine. 

Senator Kratrrne. There are 48 States or there were at that time, 

Mr. Ennis. They may not have all taken the position. I would say 
twice the number at least of the 12 who took the view that they did 
not want this jurisdiction. 

Mr. Sourwine. May it be the order that the staff check the 24 and 
put the correct figure in at this point? 

(The Office of the Council of State Governments advises that the 
record of the 1956 meeting of the Association of Attorneys General 
shows only that the resolution was adopted, without giving the num- 
ber of votes for or against.) 

Senator Kratrne. Yes. 

Mr. Sourwine. I have no more questions with regard to that area, 

Mr. Ennis. The next bill is S. 1300 which proposes to expand the 
word “organization,” as interpreted by the Supreme Court in the 
Yates case, to mean only organization then in being and not activity 
expanding the organizations and getting new members and that sort 
of thing. : 

In frankness to the committee I must make it clear that the Civil 
Liberties Union position on amendments to the Smith Act is based 
primarily on our opposition to the Smith Act as it is. 

Senator Keratrne. I think that’s a very frank statement. I com: 
mend you for it. I can’t agree with anyone who opposes the Smith 
Act, but I appreciate that statement because, if you are going to have 
the Smith Act and continue it, I think, you as a lawyer, are a good 
enough lawyer to realize that its effectiveness has been pretty well 
wiped out, so far as the organized part is concerned, by the interpre- 
tation that has been given to the word “organize.” 

Mr. Ennis. I heard the Senator’s statement in effect to a prior wit- 


SS 


ness and I agree with it. If you feel it necessary to retain—if the | 


Department of Justice. for example, recommends that the “organized” 
par pee : “3 : = 
provision of the Smith Act is an important part of its enforcement 


as well as the more general part about advocacy, that then certainly | 


the Supreme Court applying the ordinary rule of criminal law that, 


in the absence of statutory history to the contrary the words are | 


taken in their ordinary meaning, it is indicated to the Congress a 


defect here, and if you want to use “organization” to prosecute, you | 


must amend it. 
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I will not, in 1959, express what the Union feels about the Smith Act 
enacted in 1940. Our whole position in a sentence is that the preced- 
ing section in title 18 which authorizes convictions for conspiracy to 
overthrow the United States is the proper and sufficient protection 
in this field, and that when the Congress, in 1940, went over into the 
area of making advocacy a crime, that it was unnecessary, and that 
that legislation should not now be further expanded. 

Passing the word “organization” to the other two provisions in the 
next bill of Senator Eastland, S. 1305, those provisions are to take care 
of the limitations on the statute which the Supreme Court has pointed 
out in the Yates case. This bill would not only eliminate any clear- 
and-present-danger test, which is the test which the Union advocates— 
that advocacy should not be made a crime, unless it can be proved that 
there is clear and present danger of the end which the advocacy pro- 
motes—overthrow of our Government—but this provision would even 
overthrow the probable danger test which was expressed by the 
Supreme Court in the Dennis case. 

The other proposed amendment, in section 2 of 1305, that “who- 
ever with intent to cause the overthrow or destruction of the Govern- 
ment or in any way or by any means,” is intended to overcome the 
statement in the Yates case which said a distinction must be made be- 
tween pure advocacy—advocacy of a theory—and advocacy which 
seeks to incite the listeners to some action. Now, the Yates case pointed 
out that the first amendment and the Constitution require a considera- 
tion of the distinction between “pure advocacy” in the area of free 
speech and “incitement.” The Court at least does not want this distine- 
tion wholly lost sight of. 

This section 2 of 1305, as we understand it, is a proposal that this 
distinction be pro tanto eliminated. 

All I can say to this committee is that the Smith Act has been suc- 
cessfully utilized by the Federal Government to convict and jail the 
leaders of the Communist Party; that these two amendments which 
the Supreme Court indicated, which its opinion has suggested to us 
for consideration, would eliminate constitutional concepts in our sys- 
tem which it is not necessary to sweep away in order to successfully 
prosecute Communists. 

Now I will go on to the next bill. I am only taking these in the 
order of Chairman Eastland’s bills or other similar bills, because they 
are a series together and it is a convenient way to discuss it. I will 
be glad to <liscuss it. I will be glad to discuss any other bills that the 
committee is interested in that I may know about. 

The next bill, S. 1301 deals with this 

Mr. Sourwrine. Mr. Chairman, on the theory that we might ask 
questions on each section as we went ahead may I interject some ques- 
tions on the matter he just covered ? 

Senator Dopp. Yes. 

Mr. Sourwine. You are aware, are you not, that the Smith Act 
interdicts not mere advocacy, but teaching and advocating. I note 
that your statement refers wholly to advocacy and does not refer to 
teaching. You are aware that the act referred to teaching as well 
as advocacy ? 

Mr. Ennis. Yes, of course. 
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Mr. Sourwine. Now in teaching, it is teaching that the overthrow 
of the Government is inevitable, that it is right, that it is proper 
or that there is a duty to overthrow, which the act intends to reach’ 
TIsn’t that true? 

Mr. Ennis. Yes. 

Mr. Sourwtne. There is nothing abstract about that, is there? 

Mr. Ennis. About teaching? 

Mr. Sourwine. About teaching that. 

Mr. Ennis. It may be abstract. | 

Mr. Sovurwine. Do you think it is abstract to teach that the over. | 
throw of the Government of the United States by force and violence 
is inevitable and that for this reason every person has a duty to seek 
such overthrow, and that it is right and proper to seek such over. 
throw ? 


Mr. Ennis. It is taught in college as an exposition of Marxism, | 


would consider it abstract. 

Mr. SourwinE. Isn't there a difference between saying “Marx said 
this,” and saying “This isright”? Isn’t there a difference ? 

Mr. Ennis. There is definitely a difference. 

Mr. Sourwine. Marx considered the overthrow by force and vio- 
lence to be inevitable, does that justify teaching that, because Marx 
said it, it is every man’s duty toseek such overthrow. 

Mr. Ennis. I think if somebody taught you it would be entirely 
abstract because obviously it would have no effect on you. The differ- 
ence between whether a thing is abstract or practical doesn’t depend 
solely upon the word used or how vehemently the speaker expresses 
the doctrine. It depends upon the receipt these words get. That is 
why our whole position in the Union is that these matters are better 
left, not for a Federal criminal court, but for the court of public 
opinion because of our confidence that the American people always 
have and always will reject these doctrines and they shouldn’t be 
put in swaddling clothes and not permitted to listen. 

Senator Dopp. I am rather intrigued. Don’t words have any mean- 
ing apart from how they might be understood? When you holler 
“fire” everybody knows what is happening, don’t they ? 

Mr. Ennis. It depends upon where you holler it. 

Senator Dopp. I am not referring to that. I am trying to get 


through my head what you just said. If I understand you correctly, | 


maybe I misunderstood you, I thought you said that whether or 
not teaching of this doctrine, as I would describe it, is abstract de- 
pended on how it was received by the person taught. 

Mr. Ennis. Yes. 

Senator Dopp. You don’t apply this doctrine in respect to words in 
any other area that way, do you? 

Mr. Ewnts. The word “abstract”? 


Senator Dopp. Any word that has meaning. We don’t say “this | 

word has no meaning except as you understand it” we say “it has | 
ing.” We deal with words every day. We say “this is what 
meaning. e deal with words every day. e say “this is wha 


this word means.” 
Mr. Ennis. Senator, I think that we have gotten a little bit off the 
track. T mean I have gotten off the track. 


Mr. Sourwine’s question, if I can reconstruct it now, was: Would | 


I consider teaching persons, unidentified as to whether they are stu- 
dents or whether they are hardened members of the party, teaching 
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them that communism is the wave of the future, it will inevitably 
succeed, and capitalism is a system which must, in the course of his- 
tory, fail, and you ought to do your history and bring your history 
about quickly—then he said: could that be abstract. Contrasting 
“abstract” with my word “incitement.” I say, yes, it could be ab- 
stract. Teaching the doctrine of communism, no matter how per- 
suasive, no matter how violent or how loud, can be abstract unless you 
take into account the reaction of the audience. 

Mr. Sourwrne. By that definition all intents to incite revolution 
would be abstract unless they were successful. Isn’t that true? 

Mr. Ennis. No, no. We think that our Government is charged 
with enforcing statutes and make talk, when it appears to incite 
action, a crime, we think that our Government authorities are able 
to deal with that and would know when to apply sucha statute. What 
the Union objects to is that the Smith Act, in its present form, and 
as it is sought to be amended, makes mere advocacy—without consider- 
ing whether it incites to action—makes the mere advocacy a crime. 
In other words, to pronounce the doctrine is a Federal crime. We 
say the pronunciation of any doctrine, no matter how abhorrent, is 
not a Federal crime. I will say “political doctrine.” Let us leave 
out obscenities. The pronunciation of any political doctrine, no mat- 
ter how vile, should not be a Federal crime unless it incites to action, 
unless you have a situation where you can see that this is not merely 
any longer going on in the debate of our human society where the doc- 
trine can be examined and where it can be refuted; that it has gotten 
beyond that point, so you have to haul them into court and charge 
them as criminals. 

Senator Kratrna. In addition to inciting to action, if it was reason- 
ably calculated to incite to action, shouldn’t it be proscribed ? 

Mr. Ennis. Reasonably calculated ? 

Senator Keatrne. Because, if you say it must incite to action, then 
you have to have violence with it. 

Mr. Ennis. No, I accept your amendment, Senator. Of course our 
Government is not so helpless that it must stand aside until a doctrine 
which would overthrow it becomes effective. I agree with you. 

You see, our only difference, to the extent that there is a difference, 
and it is a difficult one of degrees—words are a very poor instrument 
to express our difference—if we give the first amendment the scope 
which in our society we want to give it—it is in one area—where shall 
we limit speech by calling it a crime? 

Senator Kratine. We probably differ some place as to that point. 

Mr. Ennis. I say the Smith Act, by making advocacy without re- 
quiring any proof that it is likely to succeed, a crime; such advocacy 
without requiring such proof should not be made a crime. 

It has been made a crime and the Supreme Court has upheld it 
against the position that I suggest here, and in a sense we are debating 
something that is passed. It is relevant, however, when the Senate 
considers extending this statute, that we again recall to our minds 
that—we are trying to adjust society’s legitimate interest in its se- 
curity and also the legitimate interests of our society, our form of 
society—that free speech has as free a rein as it can have without 
endangering the security of our community. It is a difficult adjust- 
ment to make. This Senate, as well as the Supreme Court of the 
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United States, takes an oath to uphold the Constitution. Whenever 
these acts, the report you make, a part of your duty is to say, in view 
of the Constitution, how far should we go in putting this weapon in 
the hands of our prosecutors. It is a grave responsibility. There is 
room for honest men to differ as to how far we should go. 

Mr. Sourwine. To bring your own opinion and that of your or- 
ganization on this point down to something concrete rather than 
abstract 

Mr. Ennis. I will try, Mr. Sourwine. 

Mr. Sourwine. Let us assume the case of a person who brings a 
group of young people together for the study of communism and 
Marxism, and in that class teaches that, because of inevitability of 
Communist domination of the world, it is a duty to humanity and to 
posterity to seek to bring about the overthrow by force and violence 
of the Government of the United States, would you say that this is 
something proper and unobjectionable and which should not be pro- 
hibited by statute, or is it something that should be prohibited by 
statute ¢ 

Mr. Ennis. I think it should not be prohibited by statute. It should 
be met by teaching the young people the more successful doctrine, 
our own. 

Mr. Sourwine. That isa clear and frank statement of your position? 

Mr. Ennis. Yes. If the teacher, however, had in his office some 
dynamite and says “I know how to get this thing started. You take 
that dynamite and go down and blow up the New York Central tracks 
so some of this capitalism will spill over the rails,” it is the plainest 
kind of offense. 

Mr. Sourwine. And in your statement you said that “We believe 
that, under the first amendment, in the absence of a clear and present 
danger of the forcible overthrow of the Government, which the Con- 
gress has the power to prohibit, free speech includes the mere advocacy 
of violent overthrow.” 

Mr. Ennis. That is correct. 

Mr. Sourwine. I would like to ask whether your organization con- 
siders the world Communist conspiracy a threat of forcible over- 
throw of the Government of the United States? 

Mr. Ennis. It certainly is. I don’t think there is any question 
about it. 

Mr. Sourwrne. Then a threat of forcible overthrow of the Govern- 
ment is not absent as long as there is a world Communist conspiracy? 

Mr. Ennis. Of course it is not absent. It is very present. There is 
merely the question of how to cope with it. Are you going to cope 
with it by making it a Federal crime for people to teach or say that 
they prefer communism? We don’t think that that’s the way to cope 
with it. 

Mr. Sourwtne. I have two more questions. One is with regard to 
“clear and present danger”. Would you express an opinion as to 
whether a danger can be clear and present without being immediate! 
Is there any magic in the word “immediate” ¢ 

Mr. Ennis. My offhand reaction is “No,” that in the concept of 
“clear and present danger,” “ t 
I think it permits labeling talk as criminal somewhat short of im- 
mediate. 





present” is very similar to “immediate.” 
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Mr. Sourwine. As the Court has pointed out, the immensity or 
vity of the danger has some bearing on the question of whether it 
isclear and present. 

Mr. Ennis. Certainly. 

Mr. Sourwine. And to reduce this again to something concrete, if a 
man is lighting a fuse which ev entually will set off an explosion, it is 
wnimpor tant how long the fuse is, isn’t that correct ? 

Mr. Ennis. That’ s correct. 

Mr. Sourwine. Now the second question. 

Mr. Ennis. It might be important as to whether it is a mile long 
and there are 10 people i in that mile who are opposed to the fuse going 
an ae and are prepared to stop it. 

, SOURWINE. You _— the statement on page 4 of your prepared 
Font ref 





It would seataaian penalize the solitary advocate of violent overthrow of 
theGovernment. * * * 

I take it that this is a statement in derogation of the bill, and I just 
want to ask why not criminally penalize the advocate of violent over- 
throw of the Government whether or not he is solitary ¢ 

Mr. Ennis. For the simple reason that, if he is a single advocate, 
the clear present or probable danger is absent, and there, you see, you 
are just making mere advocacy, mere talk, expression of opinion, a 
Federal offense. For example, I think it is an excellent idea, Mr. 
Sourwine, suppose we had no Communist Party but we had just Karl 
Marx standing up urging that we overthrow the Government of the 
United States: Should our powerful country make it a Federal crime 
for this lone Communist to speak out when there are 170 million voices 
tothunder the answer “No”¢ I think not. 

Mr. Sourwine. How many voices thunder Marx today as compared 
tothe solitary voice which he represented when he started out ? 

Mr. Ennis. Very many. 

Mr. Sourwine. I have no more questions, Mr. Chairman. 

Mr. Ennis. Cert ainly if the Bill of Rights means anything these 
abhorrent views have to be allowed to be talked about. 

Now on the next bill, S. 1301, which is a bill to require full dis- 
closure respecting loyalty to the United States a condition of Govern- 
ment employment: We feel that, at present, under the Supreme Court 
decisions, the Beilan case in 357 U.S. and the companion case, the 
Lerner case, which followed the Slochower case and distinguished it, 
of course any employer can ask the employee questions about his 
loyalty because it goes directly to his fitness. 

This bill—proposed bill—is completely unnecessary to produce the 
result it seeks. This bill should not be enacted unless this committee 
and Congress feels that the Beilan and the Lerner cases do not amply 
express the power of Federal and State Governments to fire people 
who refuse to answer questions about their loyalty. 

However, this bill would go further. It would give the power to fire 
summarily any person, whether or not he is being questioned by his 
employer who had a legitimate interest in determining his loyalty 
because it is directly pertinent to his competency and his reliability 
todo his job, but if you refuse to answer any question to any committee 
not investigating his competency or his loyalty in respect to his com- 
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petency or investigating it for any other purpose. All I can suggest 
to this committee is that we should not single out one large class of 
our citizens, all of our Federal employees, and say “One price for 
working for the Federal Government is that you shall invoke one of 
your constitutinal privileges only at the expense of losing your job,” 
The Government has this power. The employer, the Government 
already can fire a man who won't answer questions about his loyalty, 
There is no need shown to extend the power to any committee who ma 
be investigating a man and not with respect to his employment but 
for any other reason whatever. 

This business of loyalty ought to be kept within some rational 
bounds, when we are dealing with employees, of this relevance to be- 
ing able to do their jobs. Otherwise they should be treated like other 
citizens. Apart from their jobs, they are citizens, and they should 
have the privileges given them by the Bill of Rights. 

Do you have a suggestion on that ? 

The next item is the control of deportable aliens. This is S. 1309, 
Its purpose is to change the result of two decisions of the Supreme 
Court by amending the Immigration and Nationality Act. Section 1 
is to redefine the term “entry” to take care of the case of Bonetti, who 
very briefly entered in 1923, who was a Communist in 1935 and 1936, 
left the country, and went to Spain. I think he was in that Spanish 
Loyalty Legion. He reimmigrated back to the United States in 1938, 
He never joined the party again. But then in the late forties or 
1950 was brought up for deportation. 

The Supreme Court held that when Bonetti left the United States, 
abandoned his status here—not with a reentry permit—had to come 
back again on a new immigration visa, that it was the last entry that 
determined. If, at the time of that entry, he had been a Communist 
he could have been excluded or, if he got in by some mistake, he 
could have been deported on the ground that he was a Communist at 
the time of the entry. If he was a Communist after he entered in 
1938, he would clearly be deported. But what the law didn’t cover 
was this extraordinary case of a man who had been a Communist, left 
the country, and came back and never joined it again. 

Now I suggest to this committee that, since 1950, the law has been— 
since the Internal Security Act of 1950—that anyone who was ever 
a Communist, comes into this country, is excludable and is deportable. 
You don’t need an amendment to the Immigration and Nationality 
Act just because of Mr. Bonetti. This kind of amendment, it seems 
to me, I submit, shows a lack of—not a lack of values—it is a lack of 
proportion. Surely we should not amend the Immigration Act be- 
cause one view that doesn’t like the decision of the Supreme Court in 
the Bonetti case, unless there is a present problem to deal with. 

Do we want to amend the statute just to tell the Supreme Court that 
they should not have let Bonetti escape deportation. or do we want to 
recommend it retroactive to catch Bonetti. After all, this is a general 
problem, and since it no longer exists in respect of current aliens, it 1s 
a smaller thing, that the Congress of the United States should not 
amend the general statute to take care of Bonetti. 

Mr. Sovrwine. Are you saying, sir, that enactment of S. 1302 would 
not have current and future effect if it should be enacted? 

Mr. Ennts. I am saying that section 1 would not. 
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Mr. Sourwine. Séction 1 would not ? 

Mr. Ennis. Yes, the “entry” word. You don’t need it. 

Now let us go to the subsequent situation which is a very current 

matter. That is to change the result in the Witkovich case, in which 
the Supreme Court of the United States said that you c: unnot convict 
Witkovich who had been ordered deported because he was a Com- 
munist, was not deported within 6 months, and was then put under 
parole provisions and the supervision provisions which the act pro- 
vides. “You have been deportable for 6 months. We can subject 
ou to a psychiatric examination and question you.” 

Witkovich was questioned about whether he was a Communist, 
whether he went to this Slovak club, whether he was a member of 
something called a Chopin Club. Let me put it this way, these 
organizations which he continued to associate with either were on 
the Attorney General’s list or had some flavor of communism. He 
was asked about some associates, whether they were Communists, and 
he refused to answer. He was indicted and convicted. 

The Supreme Court said, reading the act as a whole and reading 
section 242 as a whole, that the purpose of this type of control of a 
deportable alien is that we have not been able to get rid of him. The 

urpose of questioning him and putting him under parole is to keep 
Sima available for deportation, knowing where he is going and where 
he is working, and so forth. 

They said that Congress did not make it clear that it wanted to 
treat this class of aliens, deportable aliens, as subject to some kind of 
special supervision like a criminal on parole, for example, and then, 
inthe absence of clarity and because of the rule that you will not take 
aconstruction which raises constitutional issues—and as the Court 
pointed out a deportable alien may be in that class all his life—they 
said that, in view of the first amendment problem as to how far you 
can regulate the associations of a man, they are not construing the 
statute as giving the Attorney General power to ask questions which 
are unrelated to the availability of the alien to be deportable. 

That is the construction of the statute. This Congress of course is 
entirely free to say : “No, we want our deportable aliens under a much 
closer supervision and we will amend it.” 

What does this proposed amendment do? You are being asked in 
this bill—Congress is being asked to pass the law which will permit 
the Attorney ‘General to write his own penal code. This will be 
quite unusual. The Attorney General is going to be able to take 
every alien who is deportable for 6 months and whom he hasn’t been 
able to get rid of, and ask him questions, and any questions he refuses 
toanswer, is a crime. He is going to be able to put him under super- 
vised parole. Any violation of it is a crime. 

You are not setting down in an act of Congress what the crime is. 
You are going to delegate it to the Attorney General, the Depart- 
ment of Justice ‘e, and from the Att orney General to the Commissioner 
of Immigration, and from the Commissioner to his investigator, you 
are going to delegate this authority for them to ask questions and set 
up rules of conduct, the violation of which shall be a Federal crime. 
I suggest to the committee that it should not do this unless our 
Department of Justice makes out to you a very persuasive case that 
the security of the United States requires that these deportable aliens 
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be, for the rest of their lives, taken out of the general communit 
of our people and made subject to what will amount to parole for 
life, any violation a Federal crime. 

Now Senator Eastland’s bill is more efficient than that. It isnt 
satisfied with making conduct or refusal to answer questions a Federal 
crime. After all, that requires a prosecution, a conviction, and an 
appeal. 

It is proposed in the bill that, if he violates his parole, put him jn 
detention indefinitely, administrative detention. That is dangeroys 
business if we are going to take a class of people living here and 
subject them to administrative detention as well as detention for con. 
viction of a crime. 

I urge upon the committee that it not extend the power of the 
Department of Justice to deal with deportable aliens to this extent, 

would be less than frank, however, if I didn’t say to you that per- 
haps there are a few thousand deportation orders that have not beep 


enforced. Out of that few thousand there might be a hundred which | 
involve persons deportable, ordered deported for political reasons, | 


Communist connections generally. The reason they have not been de- 
ported—I don’t blink at it—is because, undoubtedly, the countries to 
which they would be deported, if they are behind the Iron Curtain, 
are not accepting them, and are in that sense cooperating with them 
not to be deported. But I ask, is that problem serious enough, is that 
serious enough in the field of internal security for legislation of this 
extremity? I submit to you that it isn’t. 

Mr. Sourwine. To answer your own question and bring it right 
down to the concrete, are you saying that the presence in this country, 
using your figure of 100, of a hundred hard core Communists, un- 
supervised, is not a sufficient threat to justify the enactment of legisla- 
tion ? 

Mr. Ennis. Yes, I would say that. 

Senator Krattne. Of course it is also true that this Witkovich 
decision extended to those deportable for any reason, including 
criminals, indeed, narcotic offenders and serious criminals, so that 


there is more in that particular bill than the question of subversion. | 


Mr. Ennis. The reason I took subversion only, Senator, was that 
T felt that that was really the more difficult end of it. After all, 
a man convicted of narcotics, if he is an alien convicted of narcotics, 
he has certainly paid a penalty in that he has served his jail sentence. 
In addition, he has been ordered deported. In addition, he is under 
limited supervision in respect of keeping him available for deporta- 
tion. If you are afraid that he is going to commit another narcotics 
offense, he will commit another crime and he will be controlled by 
the laws that control everyone else. 

The question is: Because a criminal happens to be a deportable 
alien, do you think it necessary to subject him to this increased 
supervision which will give the Attorney General, as I see it, the 
right to make almost a private criminal code for this special class of 
people? We should go slow about making such special classes of 
people. 

Senator Dopp. Mr. Ennis. 

Mr. Ennis. Yes, Senator. 
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Senator Dopp. I understood you to say in answer to Mr. Sourwine 
that you did not consider 100, as you describe them, hard-core Com- 
munists a serious security problem. 

Mr. Ennis. No,no. Iam glad you brought it up again. IfI gave 
that impression I would like to correct it. Of course 100 hard-core 
Communists is a security problem. The Senate’s difficulty, the Con- 

ss’ difficulty, and the Department’s difficulty is how to deal with 
it Now I say that this is not the way to deal with it, that you 
should not pass a law applicable, as Senator Keating has said, to all 
deportable aliens because you want to deal with these particular Com- 
munists. Are they any more of a menace than the citizen Commu- 
nists? What is there in alienage or deportability that makes the 
man this great menace? 

Mr. Sourwine. May I ask a question on that, sir? 

Senator Dopp. Yes. 

Mr. Sourwine. To get away from the Communist angle for just a 
moment and follow Senator Keating’s thought, and to be concrete 
about this, assume a case of a narcotics recidivist who has been appre- 
hended for pushing narcotics. 

Mr. Ennis. He ought to be in jail. 

Mr. Sourwine. He should be; and he has been ordered deported. 
Should the Attorney General be denied the extent of supervision 
necessary to keep tabs on that man’s activities to be sure that he does 
not go back into the pushing business 4 

Mr. Ennis. I would leave him to the same controls as all the other 
narcotic pusher recidivists. 

Mr. Sourwine. I think that makes your position clear. 

Mr. Ennis. Now the next bill is S. 1303, which is Senator East- 
land’s bill to amend three or four statutes to deny passports to many 

ple. I am not going to try to go through this long bill section 

y section because the position of the Union, which was expressed by 
our chairman, Ernest Angell, before the Foreign Relations Commit- 
tee of the Senate in 1958 is that we do not believe that the freedom 
of travel should be limited by denying passports to persons, even Com- 
munists, who want to go abroad. 

Now of course the basis of our view is that advocacy is not criminal 
conduct. Of course we think that people who are under indictment 
or who are on parole from criminal charges can be denied passports, 
but we do not think that the withholding of a passport should be a 
procedure utilized to attempt to control Communist movements. 

Senator Kratine. In other words, you take a known Communist, 
the vilest kind of a known Communist, the Secretary of State should 
be forced to issue him a passport if he wants to go to spread anti- 
American doctrine in Germany or in France or anywhere else? 

Mr. Ennis. Yes. We think that a passport is almost like a birth 
certificate, that every American citizen who asks for one should get it, 
and that the limitations should be only of another kind. There are 
limitations on areas in time of war. You can’t let citizens travel in 
certain areas. But if you are going to take a passport and use it as 
one of the controls over Communist activity—I am not blind to the 
other side—it is a most attractive administrative control—the Com- 
munists are most difficult and most irritating. Criminal cases take 
months to try and appeals take years. Here is something which we 
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‘an really punish them with for this bad association, the bad activities 
they have. Deny them a passport. Don’t let them travel. Al] I 
can say to you, Senator, is that the freedom of travel should be an 
attribute of every citizen and you should resist the temptation to use 
passport control. 

Senator Dopp. Do you think it is punishment—not precaution, 
rather than punishment ? 

Mr. Ennis. Certainly it has both aspects. I think that if you 
passed a law denying all Communists a right to travel it would be 
in many cases, punishment, because Communists, apart from their 
communist activity, travel for pleasure, too, I assume. 

Senator Dopp. It might, in a sense, work a hardship on them but 
that is gratuitously suggesting that the Government is trying to 
punish someone. I think it is more proper to say that the Govern. 
ment is taking precautionary steps because their status is active party 
members. 

Mr. Ennts. Senator Eastland’s bill says that the Secretary of State 
should have the right to deny a passport to anybody on the basis of 
confidential information where he certifies that it is contrary to the 
interests of the United States that he have a passport. 

Senator Kratine. I am not talking about the exact language of 
Senator Eastland’s bill. I recognize that we have an obligation to 
deal with this question very carefully. You have been very frank in 
your answer. I am taking the extreme case of a known Communist. 
Now, clearly, I think the Secretary of State should have the right 
to deny a passport to a known Communist who he knows is going 
to spread anti-American poison abroad or is going to foment a revolu- 
tion. But how much farther than that you should go is a great 
question. 

I wanted to get your testimony with respect to this by asking you, 
and you have been very frank to say, that you don’t think there 
should be any restriction on the issuance of a passport; the Secretary 
of State should be forced to issue one to anyone unless he is under 
indictment. That was one exception you made, or there was one 
other one. 

Mr. Ennis. Or a criminal who was on parole, serving part of a 
sentence. 

Senator Kratine. Convicted criminal on parole? 

Mr. Ennis. Or, I would think, if the Attorney General or the 
proper authority said a man was under investigation for indictment. 
There are various stages of fleeing the jurisdiction where he should 
be forbidden the facility of a passport. 

But there has never been a problem in the State Department in all 
the years we have been issuing passports except really the Communist 
cases. We might just as well get right down to it and talk about it. 
For example, families have contacted the Passport Office and said 
“Don’t give my old father who is 75 years old a passport. He wants 
to go to Paris. I am sure he will have a heart. attack.” They can 
handle these individual cases. a 

It is really a political question. Are we going to let citizens of the 
United States who are admitted Communists go abroad? 

Let us take a popular case. Let us take Paul Robeson, and let us 
assume for this purpose that he has always refused to answer whether 
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or not he is a Communist. Now we are going to take a man like Paul 
Robeson who either has admitted he is a Communist or has refused 
to say he was, and we are just going to say “We are not going to let 
you have a passport. We don’t care whether you have a tour booking 
to play Othello all over the world. We have information that you 
also are a Communist and that your appearance some way assists 
Communist activities.” 

You see, it gets very difficult, Senator, because one of these statutes 
of Congress even forbids the Secretary of State to issue a passport 
toanyone who is a Communist. 

Now the provision of the Subversive Activities Control Act, which 
hasn’t gone into effect, forbids the issuance of a passport to a member 
after a final order. That shows how far you can go. You can even 
withdraw discretion from the Secretary and say “No member of the 
Communist Party gets a passport.” Everybody signs an oath that 
he isn’t a member or that he hasn’t been a member since 1948. If he 
doesn’t, he doesn’t get a passport. 

(At this point in the proceedings, Senator Dodd left the hearing 
room. ) 

Senator Kratine (presiding). I am talking about a statute which 
would give to the Secretary of State the power to withhold a passport 
from a known active Communist. Would you be opposed to that? 
Would you be opposed to a statute that gives him the power? I am 
not talking about a statute that would force the Secretary of State to 
doit. I can conceive of some state of circumstances like the power that 
is given to us to waive regulations and bring in a Communist or cir- 
cumstances under which that can be done. I can conceive of such a 
situation, but Iam talking about a statute that would give the power 
to the Secretary of State to withhold a passport from a known Com- 
munist. You would be opposed even to that? 

Mr. Ennis. Yes. We would be opposed to that. 

Certainly we would oppose it unless it was established for the record 
that the Communist was going abroad to engage in activities which, 
if done in this country, would violate our laws. 

Senator Keattnc. Obviously they aren’t going to admit that part 
of it. 

Mr. Ennis, you are going to be here tomorrow ? 

Mr. Ennis. I didn’t plan to, but I am finished. 

Senator Kreatrnc. Would it be convenient for you to be here to- 
morrow? I have received this message. Senator Dodd had to go 
out and I have received a message to ask me to recess at this time 
and to ask you to return in the morning at 10 o’clock. 

Mr. Ennis. I would be glad to do that but I think that the Senator 
is perhaps only expressing a courtesy to me. If he wanted me to 
stay for his purposes, I would be glad to, but my statement takes care 
of my testimony. If the Senator is merely being courteous to me 

Senator Krattnc. Do you think that Senator Dodd wishes to in- 
terrogate the witness ? 

Mr. Sourwine. Sir, I have no explicit explanation as to the reason 
for that request. 

Mr. Ennis. Senator, would you care to adjourn and I will leave, 
subject to the committee ? 
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Senator Keatinc. We will just recess long enough for me to make 
a telephone call. 

(A short recess was taken.) 

Senator Kreatinc. Senator Dodd, I think, was looking out for your 
convenience. He has no further questions. That completes your 
testimony, does it ? 

Mr. Ennis. Yes, sir. Thank you very much, gentlemen, for listen. 
ing tomeso patiently. I appreciate it. 

As I say, I do hope that the committee will use all the wonderful 
resources you have at your command to examine, not only the Supreme 
Court decisions which have been called to your attention, but appraiss 
all that the Supreme Court has done in dealing with the Communist 
conspiracy. I think the record on the whole is very much in favor of 
enforcement of the Smith Act and the law. 

Senator Kratinc. We thank you for your appearance. 

We have a serious matter of legislation up on the floor and Senator 
Dodd has been required to leave. I wonder if Mr. Stover is here, 

Mr. Wiui11am McManvs. Senator, I think Mr. Stover is coming in 
the morning. He thought we were going to go over, you see. 

Senator Keatinc. The subcommittee will stand adjourned until 
tomorrow morning at 10 o’clock. 

(Whereupon, at 4:30 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Friday, April 24, 1959.) 
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FRIDAY, APRIL 24, 1959 


U.S. SENATE, 
SuspcomMitreE To LNvesTIGATE THE ADMINISTRATION 
or THE INTERNAL Securtry Act AND OTHER 
INTERNAL Security Laws, OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
The subcommittee met, pursuant to notice, at 10:15 a.m., in room 
9928, New Senate Office Building, Senator Thomas J. Dodd presiding. 
Present : Senators Dodd and Keating. 
Also present: J. G. Sourwine, chief counsel. 
Senator Kratine (presiding), The subcommittee will come to order. 
Our first. witness this morning is Mr. Francis W. Stover, assistant 
director of national legislative service of the Veterans of Foreign 
Wars. 
Iam glad to have you here this morning. 
Mr. Stover. Thank you, Senator. 





TESTIMONY OF FRANCIS W. STOVER, ASSISTANT DIRECTOR, NA- 
TIONAL LEGISLATIVE SERVICE, VETERANS OF FOREIGN WARS 
OF THE UNITED STATES, ACCOMPANIED BY EDMUND ZABEL, 
ASSISTANT LEGISLATIVE REPRESENTATIVE, VETERANS OF 
FOREIGN WARS OF THE UNITED STATES 


Mr. Srover. My name is Francis W. Stover. I am assistant director 
of the national legislative service of the Veterans of Foreign Wars of 
the United States, and I have with me Mr. Edmund Zabel, who is the 
assistant legislative representative. 

Senator Keating. You havea prepared statement ? 

Mr. Stover. Yes, 1 do, Mr. Chairman. Copies have been furtished 
to the committee. 

Senator Keatrne. Oh, yes. Isee. 

Mr. Stover. I appreciate this opportunity and privilege to present 
the views and position of the Veterans of Foreign Wars with respect 
to bills now before the Senate which deal with internal security 
matters. 

The legislative efforts of the Veterans of Foreign Wars are con- 
trolled almost entirely by the resolutions adopted at our most recent 
annual national convention. At our last national convention, which 
was held in New York City, August 17-22, 1958, our delegates unani- 
mously adopted an omnibus resolution containing 10 major recommen- 
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dations, identified as No. 120, which is entitled, “To Protect the 
Security and Sovereignty of the United States.” 

Several of the recommendations in this resolution are germane and 
pertinent to the legislation being considered today and read as follows: 


Whereas according to its congressionally bestowed charter, one of the major 
reasons for the formation of the Veterans of Foreign Wars was “to preserve 
and defend the United States from all her enemies, whomsoever”; and 

Whereas Nikit» Khrushchev, like the leaders of the world Communist moye. 
ment who have preceded him, has openly threatened the United States and pro. 
claimed the desire and intent of world communism to conquer the free nations 
of the world by all possible means, including violent overthrow of government; 
and 

Whereas FBI Director, J. Edgar Hoover, in his annual report for 1957, has 
stated that the U.S. Communist Party is still “an integral part of the interna. 
tional conspiracy against God and freedom which is under the Kremlin’s leader. 
ship” and that the Communist Party, because of the “false complacency which 
hes gripped vast segments of the population, has demonstrated renewed cop- 
fidence, vigor, hope, and determination and has grown increasingly bold” in the 
past year; and 

Whereas certain groups and movements and their adherents are continuing 
their efforts to advance ideologies that would destroy the sovereignty of these 
United States : Now, therefore, be it 

Resolved, by the 59th National Convention of the Veterans of Foreign Wars 
of the United States, That, for the purpose of defending these United States 
from their enemies and preserving the Nation’s sovereignty, the following 10. 
point program be adopted: 

1. We reaffirm our complete, unwavering opposition to communism in all its 
forms, both foreign and domestic, and pledge that we will continue to combat 
with all resources at our command all Communist policies affecting the United 
States and all persons who support, defend, aid and abet them; and we further 
oppose all policies, Federal, State or local, which assist communism in achiey- 
ing its objectives or which constitute appeasement of or collaboration with com- 
munism. 

2. We reaffirm our opposition to world government, Atlantic Union and all 
other movements that have as their aim the surrender of the sovereignty of 
the United States of America. 

3. We support a U.S. foreign policy of positive, vigorous anticommunism 
designed to aid the liberation of the enslaved peoples of the world, and contend 
that severance of diplomatic relations with the Soviet Union, its expulsion from 
the United Nations for its crimes against humanity, the severance of trade with 
the Soviet bloc and aid to the anti-Communist underground behind the Iron 
Curtain are basic elements in such a policy. 

4. We oppose the admission of Red China to the United Nations, its recogni- 
tion by the United States and trade with Red China by this and other nations 
of the free world. 

5. We oppose U.S. aid, military or financial, to Communist nations. 

6. We advocate the continued development of atomic and hydrogen weapons 
and such testing of them as is necessary to achieve and preserve U.S. world 
leadership in this field. 

7. We oppose any weakening of the basic security laws of this Nation, in- 
eluding the Smith Act, Internal Security Act, Immigration and Nationality 
Act, and Communist Control Act, and also urge the strengthening of the Smith 
Act, the effectiveness of which has been seriously impaired by recent Supreme 
Court decisions. 

8. We endorse, and recommend the continuation of, the work of the Federal 
Bureau of Investigation, the Senate Internal Security Subcommittee, the House 
Committee on Un-American Activities, and other Federal and State agencies 
charged with protecting the security of the United States. 

9. We support a security program which permits the immediate dismissal of 
anv Federal employee who is found to be a security risk or who invokes the 
fifth amendment in refusing to answer questions about communism when 
appearing before a legally constituted investigative body. 

10. We onpose and urge the annulment or renegotiation of the status-of- 
forces treaties which deny to U.S. servicemen basic rights bestowed upon them 
by the Congress of the United States. 
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Between national conventions, our commander in chief, with the 
advice and consent of the national council of administration, may 
adopt positions in behalf of our organization on legislative matters, 
provided such positions do not conflict with any of our convention 
mandates. 

Last November 8 and 9, our national security committee met here 
in Washington, D.C., and, among other things, considered the recent 
Court decisions which nullified the authority of the Secretary of 
State to deny passports to known Communists and fellow travelers. 
Accordingly, a resolution supporting authority for the Secretary of 
State to deny passports was approved and it was recommended to 
our commander in chief that we support legislation in the 86th Con- 
gress to carry out this resolution. Last February our commander in 
chief and national council of administration put their stamp of ap- 
proval on this resolution which reads as follows: 


To AUTHORIZE SECRETARY OF STATE To DENY PASSPORTS IN CERTAIN CASES 
INVOLVING NATIONAL SECURITY 


Whereas the international Communist conspiracy, of which the Communist 
Party of the U.S.A. is an integral part, seeks everywhere to subvert all govern- 
ments, including the U.S. Government, by every means, including the use of 
force, violence, and intrigue ; and 

Whereas communication between members of this conspiracy is a prerequisite 
to the successful execution of its worldwide aims, purposes, and objectives ; and 

Whereas the issuance of passports by the U.S. State Department to members 
of the Communist Party of the U.S.A., to fellow travelers and known sympa- 
thizers, may serve to further the purposes of this international conspiracy and 
ultimately endanger the security of the United States: Now, therefore, be it 

Resolved, the V.F.W. National Security Committee, meeting in Washington, 
D.., November 8-9, 1958, recommend to our commander in chief and National 
Council of Administration, That the Veterans of Foreign Wars of the United 
States support legislation in the 86th Congress which will authorize the Secre- 
tary of State to deny a passport to any person who is a member of the Com- 
munist Party or who knowingly engages or has engaged in the last 10 years in 
activities intended to further the international Communist movement. 

In view of our organization’s mandates, it is clear that we favor 
the enactment of legislation which is designed to strengthen existing 
antisubversive laws. In particular, the Veterans of Foreign Wars 
favors those bills which would redefine the word “organize” as used in 
the Smith Act; we favor empowering the States to legislate against 
subversive activities within their respective jurisdictions; we would 
grant authority to the Executive to withhold passports to certain 
persons as outlined in our resolution quoted above: and lastly, we 
strongly favor the proposition that loyalty should not only be made a 
condition precedent to but a continuing condition of, Federal em- 
ployment. 

Tn conclusion, therefore, we urge your favorable consideration of 
all legislative proposals which are designed to strengthen our present 
internal security system, or to combat the Communist conspiracy, 
both foreign and domestic. May I again express to the subcommittee 
the deep appreciation of the Veterans of Foreign Wars for the priv- 
ilege of presenting our views with respect to this legislation. 

Senator Dopp. Thank you very much for your statement. 

Senator Keating, do you have any questions? 

Senator Kratinc. No. 

Senator Dopp. Mr. Sourwine ? 
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Mr. Sourwrne. I have a few questions, Mr. Chairman. 

Do you have any comment to make with respect to the several bills 
before the committee dealing with definition of the term “organize” 
as used in the Smith Act? 

Mr. Srover. Our mandate, as I just read it to you, does not state 
just what they had inmind. Apparently our delegates were referring 
to the Supreme Court decision which had construed that word to 
mean—the meaning of that word had been construed in such a way 
as to practically nullify the effect of the Smith Act. 

Mr. Sourwrne. We had a witness yesterday representing the Amer- 
ican Civil Liberties Union who said in effect, in substance, if the 
Congress wanted a Smith Act, they should enact this legislation go 
as to make it effective, although his organization opposed doing so 
because they did not believe that there should be an effective Smith 
Act. 

Would you concur in this position, if there is to be a Smith Act 
that it should be strengthened so as to be made effective? 

Mr. Srover. That is my understanding, Mr. Counsel, that the in- 
terpretation of that act has practically made it useless for most cases, 
if not all. 

Mr. Sourwine. And your organization does not want it to remain 
weak ? 

Mr. Stover. No sir. We strongly favor strengthening it as soon as 
possible. 

Mr. Sourwrne. I call your attention to the bills S. 1646 and H.R. 
1992. These bills are identical, would amend the Espionage Act so 
as to broaden its applicability. Are you familiar with these bills? 

Mr. Stover. No, sir, I am not. I haven’t read those bill, since we 
have no mandate with respect to them. 

Mr. Sourwrine. Your organization does not, then, take a position on 
them ? 

Mr. Stover. We haven’t taken a specific position on those two bills. 

Mr. Sourwine. Now, calling your attention to the so-called Nelson 
case bills, does your organization take a position with respect to the 
comparative desirability of S. 3 and Senator Keating’s bill, for 
instance ? 

Mr. Srover. Well, we favor the concurrent jurisdiction of the States 
and Federal Government to combat subversive activities. In facet, 
we were keenly disappointed when the courts ruled that the States in 
effect, as 1 understand it, were no longer to prosecute those those types 
of cases. 

Mr. Sourwrtne. As you know, S. 3 attacks the theory or concept 
of congressional preemption on an across-the-board basis, whereas the 
other bills limit their effect to the field of antisubversive and internal 
security legislation. 

Does your organization make a choice between these two ap- 
proaches ? 

Mr. Srover. Not specifically. However, I feel that it wouldn't 
make too much difference to them as long as the States were able to 
again enter into that field and carry out the laws which they have 
already enacted, as I understand it. 

Mr. Sourwrne. I take it that what you have said about what you 
believe should be the obligation of Government employees amounts toa 
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specific endorsement of S. 1304 to broaden the application of the 
Saimary Suspension Act as well as an endorsement of the bill to re- 
uire full disclosure respecting loyalty as a condition of Government 
employment. 

Mr. Stover. That is right. That is my interpretation. 

Mr. Sourwrine. Do you take a specific position on the bill S. 1303 
or similar legislation with respect to the supervision of aliens under 
Order of Deportation ? 

Mr. Srover. No, sir. We do not have any position on that. I sus- 

ct, however, if it were presented to our delegates, they probably 
would have favored it. 

Mr. Sourwine. And do you take a specific position with respect to 
the bill to give the Secretary of State the authority to deny passports 
in the interest of national security ? 

Mr. Stover. Yes, sir; we do. 

Mr. Sourwine. You favor the legislation as it is before the com- 
mittee, then. _ 

Mr. Stover. I have not looked at the proposal that closely. How- 
ever, we certainly favor the principle of that bill. 

Mr. Sourwrine. I have no further questions. 

Senator Dopp. Thank you very much. We are grateful to you for 
taking the time to come here and give us your thoughts cn this im- 
portant problem. 

Mr. Stover. Thank you very much. 

Senator Dopp. Is Dean McCall here? 

Mr. McCatu. Yessir. 

Senator Dopp. Do you solemnly swear that the testimony you will 
give before the subcommittee will be the truth, the whole truth and 
nothing but the truth, so help you God / 

Mr. McCatu. I do. 

Senator Dopp. I might say it isa policy to swear all witnesses. 

Mr. McCatu. Certainly. 

Senator Kratine. Dean McCall, we don’t want you to have any 
unfavorable conclusions because we neglected to swear the other wit- 
ness. I didn’t want you to think we are just swearing deans of law 
schools. 

Mr. McCatit. What I say would be opinions and opinions, of course, 
would not be subject to perjury charges anyway. 

Senator Dopp. We are glad to have you here. 


TESTIMONY OF DEAN ABNER V. McCALL, OF THE LAW SCHOOL OF 
BAYLOR UNIVERSITY, WACO, TEX. 


Mr. McCaux. To introduce myself a little further, 1 am the dean 
of the Law School of Baylor University, Waco, Tex. I have been a 
teacher of law for over 20 years and have taught numerous subjects, 
including constitutional law. 

Ihave been dean of the Baylor Law School for 11 years. I have 
also served an interim term as associate justice on the Supreme Court 
of Texas; served three terms as president of the Texas Civil Judicial 
Council; and was chairman of various committees to draft legislation 
for the Texas Legislature. All of my service has been in behalf of 
the State of Texas except 3 years I spent as a special agent of the 
Federal Bureau of Investigation. 
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I do not appear here representing any organization, any association 
or other group but merely as an interested American citizen who is 
somewhat familiar with the operation of the law and the interpreta- 
tion of the law which the Supreme Court has given to Federal and 
State legislatures. 

I wish to testify concerning S. 3. I believe very strongly that this 
bill should be enacted into law and shall briefly discuss the reasons for 
my belief. 

As I understand this bill, S. 3, if enacted, would abolish the rule 
of implied Federal preemption. This is the rule developed by the 
Federal courts to interpret the silence of Congress. When Congress 
now passes a law in a field in which there are preexisting State laws, 
and makes no mention of such State laws, the Federal courts some. 
times interpret the silence of Congress as meaning that the State 
laws should all be invalidated even though the State laws in no man- 
ner conflict with the Federal law. This act abolishes this presumption 
of Federal preemption when the State laws do not conflict with the 
Federal enactment. It provides that when Congress passes an act, 
State laws in the field shal] be invalidated only in two instances: 

(1) When the State law is in such direct and positive conflict with 
the Federal law that the two laws cannot be reconciled or consistently 
stand together, or 

(2) When Congress in the Federal act expressly states that it 
intends for the Federal law to be exclusive and the State laws to be 
invalidated. 

Thus Congress would enact a rule of statutory construction for 
congressional legislation. I note that the proposed S. 3 would be 
section 7 of the United States Code. The first six sections are similar 
rules of statutory construction previously enacted by Congress. These 
are not the only rules of statutory construction enacted by Congress, 
Scores of the various acts and codes contain special provisions enacted 
to aid in the interpretation of these acts and codes. All such provi- 
sions were included in these acts that the meaning and intent of Con- 
gress might be clear and certain to the citizens charged with obeying 
the laws, to the government officials charged with administering the 
laws, and the courts charged with interpreting them. There is nothing 
unique and unusual about this act. It represents a common and 
prover and laudable function and duty of any legislative body. 

There is nothing new about this particular rule. It was developed 
by the Supreme Court of the United States and applied in the inter- 
pretation of Federal legislation for over a century. In 1821 it was 
claimed in Cohens v. Virginia (6 Wheat. 246), that the law of the State 
of Virginia against lotteries had been invalidated by a Federal act. 
Chief Justice John Marshall laid down the rule and policy of inter- 
pretation of the Federal act: 

To interfere with the penal laws of a State where they are not leveled against 
the legitimate powers of the Union, but have for their sole object the internal 


government of the country, is a very serious measure, which Congress cannot 
be supposed to adopt lightly or inconsiderately. The motive for it must be 


serious and weighty. It would be undertaken deliberately and the intentions | 


would be clearly and unequivocally expressed. An act ought not to be construed 


as to employ this intention, unless its provisions were such as to render the con- | 


struction inevitable. 
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John Marshall proved to be a better judge than a prophet because, 
after 120 years, his successors on the Supreme Court largely in- 
validated his rule of construction. However, he reaftirmed the above 
doctrine in 1842 in Gibbons v. Ogden (9 Wheat. 1), and it was followed 
thereafter in many decisions by the Supreme Court. Indeed the lan- 

age of this bill, S. 8, is adopted verbatim from the decision of the 
upreme Court in Sinnot v. Davenport (22 How. 227), handed down 
ahundred vears ago, in 1859. 

We agree, that in the application of this principle of supremacy of an act of 
Congress in a case where the State law is but an exercise of a reserved power, 
the repugnance or conflict should be direct and positive so that the two acts 
could not be reconciled or consistently stand together. [Emphasis added.] 

As late as 1937, in Kelly v. Washington (302 U.S. 1), the Supreme 
Court cited the above language and followed the test in holding that a 
State act could coexist with new Federal legislation in the same field. 

After 120 years of reluctance to invalidate State legislation unless 
the act of Congress clearly conflicted therewith, the Supreme Court in 
1941 developed a new policy of interpretation. In Hines v. David- 
owite (312 U.S. 52), the Supreme Court in 1941 held that the new Fed- 
eral Alien Registration Act invalidated the existing State Alien Reg- 
istration Act of Pennsylvania. Chief Justice Stone dissented saying: 

But no words of the statute or of any committee report, or any congressional 
debate indicate that Congress intended to withdraw from the States any part 
of their constitutional power over aliens within their borders. The repeal of this 
legislation is not to be inferred from the silence of Congress in enacting a law 
which at no point conflicts with the State legislation and is harmonious with it. 
[Emphasis added. ] 

I might just interpose here to say I have read the debates on this 
bill in the last Congress. A great deal was said concerning the 
Nelson case, that that was a decision of the Pennsylvania Supreme 
Court and not really the Federal Supreme Court. invalidating the 
State’s sedition laws, but it originated with the Pennsylvania Supreme 
Court. After the Davidowitz case here where the | Federal] Supreme 

Court invalidated the alien registration laws of Pennsylvania, the 
Supreme Court of Pennsylvania had no choice. The Federal Supreme 
Court decided the Davidowitz case. It decided this Cloverleaf case 
next. The Pennsylvania Supreme Court felt bound to follow those 
cases, invalidating the State sedition laws, in the Nelson case. 

I served on the Texas Supreme Court. I remember we had a case 
come before us that involved the validity of the right-to-work laws 
in Texas as applied to railroad unions. The Supreme Court in Han- 
son Vv. Northern Pacific Railroad upheld the validity of the Railway 
Labor Act which invalidated our State right-to-work law. It galled 
us, the members of the court, to have to hold our own right-to-work 
law not applicable to the situation, but the majority of the court felt 
that the defiance of the Supreme Court of the United States would 
be useless, so they went along and held that our Texas right-to-work 
law would not be applicable to railroad work. 

I presume the Supreme Court of Pennsylvania was pretty much 
in the same position, and those who argue that this was a voluntary 
act on the part of the Pennsylvania Supreme Court to invalidate 
their own sedition laws ignore the fact that they were following the 
Davidowitz case that I just cited there. 
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Then in 1942 in Cloverleaf Co. v. Patterson, 315 U.S. 148, the 
Supreme Court held that a Federal act taxing “renovated butter” 
invalidated an Alabama statute providing for the inspection and 


seizure of spoiled “packing stock” butter. Chief Justice Stone wrote: | 


The decision of the Court appears to be to depart radically from the salutary 
principle that Congress, in enacting legislation within its constitutional author. 
ity, will not be deemed to have intended to strike down a State statute designed 
to protect the health and safety of the public unless the State act, in terms or 
in its practical administration, conflicts with the act of Congress or plainly and 
palpably infringes its policy. * * * [Emphasis added.] 

It is one thing for courts, in interpreting an act of Congress regulating mat. 
ters beyond State control, to construe its language with a view to carrying 
into effect a general, though unexpressed, congressional purpose. It is quite 
another to infer a purpose which Congress has not expressed to deprive the 
States of authority which otherwise constitutionally belongs to them, over a 
subject which Congress has not undertaken to control. Due regard for the 
maintenance of our dual system of government demands that the courts do not 
diminish State power by extravagant inferences regarding what Congress might 
have intended if it had considered the matter, or by reference to their own 
conceptions of a policy which Congress has not expressed and is not plainly to 
be inferred from the legislation which it has enacted. Considerations which 
lead us not to favor repeal of statutes by implication [citing cases] should be 
at least as persuasive when the question is one of the nullification of State power 
by congressional legislation. 

It will be noted that the adoption by the Supreme Court of this new 
policy of interpreting the silence of Congress to invalidate all State 
acts in the same field coincided with a vast increase in Federal legis- 
lation. Congress has probably enacted more legislation, measured in 
words, since 1941 than it had in all its previous history. Many new 
fields have been regulated. ‘The power to regulate interstate com- 
merce has been expanded until most of the business life of the Nation 
is regulated by numerous Federal acts. These acts are no longer short 
general declarations but lengthy and detailed codes. By the applica- 
tion of the new rule of implied preemption, the States have been ex- 
cluded from many fields in which they férmerly exercised control. 
The power and authority of the States have dwindled and that of the 
National Government increased. This bill, S. 3, is no panacea to 
stop this shift but it will make Congress aware of the shift in each 
instance of new Federal legislation and perhaps at times allow the 
State laws to continue to exist where there is no conflict. In each 
instance, Congress will be encouraged to study the State laws before 
entering a new field and determine whether there is need for Federal 
legislation. If it decides that there is such a need, it can enact the 
necessary Federal laws. If it decides that these laws should be ex- 
clusive, it can expressly declare that it is preempting the field. In 
this manner it will know and make known the consequences of its en- 
actment. It will itself declare these consequences and not be surprised 
when the court occasionally interprets congressional silence to reach 


results never dreamed of, as in the case of Pennsylvania v. Nelson | 


(350 U.S. 497 (1956)). 


To assert that the preservation of the power of our State govern- | 


ment is essential to our type of republic is not a failure to recognize 
that the War Between the States is over. 

I notice in the congressional hearing before the Senate last time, 
the congressional debate, one of the Senators charged that those who 
supported this bill just did not recognize the Civil War was over. 
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This bill would help preserve the State governments and should be 
enacted for that reason alone. The division of power between Federal 
and State governments is a preservative of liberty. Our Founding 
Fathers thought so and all history proves the soundness of their think- 
ing. Centralization of power leads to decreased individual liberty 
and decreased concern by the individual citizen for his government 
and its laws. Local government is closer to the people, more easily 
controlled by them, and generally oppresses them less and serves them 
better. They identify themselves with it easier, more often consider 
its laws their own, and cooperate with its officers more fully. In 
these days of struggle against the enemy without and within, we can 
ili afford to not enlist the loyalty of our citizens to their State gov- 
ernments and its officers and laws. The ousting of the State officers 
and invalidating of the State laws in the field of sedition by the de- 
cision in Pennsylvania v. Nelson was not in the national interest. 
When many in various sections of the Nation have deep feelings for 
their States, as deep or deeper than for a Federal Government or its 
laws, this decision should be corrected by congressional legislation. 
To advocate that the State pass sedition laws to protect just the State 
government, as some have done, is to propose that the State prosecutor 
be saddled with the absurd technicality of proving that a Communist 
was advocating overthrow of the State government and not the Na- 
tional Government 

Senator Kreattne. That was one point that troubled me about the 
suggestion that all the States need to be able to do is to legislate 
against sedition within their borders against the State or a municipal 

overnment. It is an almost impossible burden for a prosecutor to 

ar because, obviously, anyone who seeks to overthrow the Govern- 
ment of the United States by force and violence ipso facto is seeking 
to overthrow all the State and municipal governments which are all 
part and parcel of the Federal Government. And I don’t know how 
you would ever pick it apart in a case. 

Furthermore, we have had some evidence here that word has gone 
down, the new Communist line internally is to attack the States and 
the subdivisions within the States and their governments rather than 
the Federal Government, and so I think it presents a serious problem 
if the States are deprived of the concurrent jurisdiction to deal with 
subversion within their own borders. 

Mr. McCatui. As a former district attorney, I am sure you, of 
course, realize that this information, as gathered against those who 
advocate the overthrow of the Government, is most difficult to com- 

ile. I spent 3 years with the Federal Bureau of Investigation and 

worked quite a bit on this, and you just don’t easily get that type 
of information. And if the effort to convict those who advocate the 
violent overthrow of the Government by force is handicapped by this 
additional technicality, it presents the prosecutor with almost an 
impossible burden to overcome. 
nator Keating. If they succeeded in overthrowing the Govern- 
ment of the United States by force and violence, it would mean 
they would thereby ipso facto overthrow the city administration of 
Waco, Tex., and Rochester, N.Y., and Danbury, Conn. 

Senator Dopp. Hartford. 

Mr. McCatu. If you cut down the trunk of the tree, you are going 
tomake all the branches fall. 
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Some of the alarming increase of crime in the Nation may algo 
be due to the decrease of authority of the State and local goverp. 
ments and the lack of the ability of the common citizen to easily 
identify himself with the law emanating from Washington and to 
feel a responsibility to obey or observe such law and aid in its en- 
forcement. 

In addition to the above there is much still to be said for allowing 
49 or 50 different States, with greatly varying social and economic 
problems, the power to enact the necess: arily differing legislation to 
solve their diverse problems. The War Between the States may 
have ended—— 

Senator Keating. Has it? There is a question about it. TI say 
has it? : 

Mr, McCauu. Well, it may not be over but there are no open hostili- 
ties. But the reasons for preserving the States and their powers re- 
mains as valid as when the Constitution was adopted. Since I believe 
in the validity of the doctrine of separation of powers, the advantages 
of diversity afforded by the 49 State governments, and the principle 
that the government should eo as close to the gov erned as possible, I 
advocated the enactment of S.: 

I have read arguments questioning the constitutionality of this bill, 
It has been said that it is e mtrary to article VI, section 2, of the 
Federal Constitution which provides that acts of Congress passed 
pursuant to the Constitution are the supreme law of the land and shall 
be given such effect by the courts. This bill in no manner conflicts 
with this constitutional provision. It recognizes the supremacy of 
Federal legislation over State legislation. It recognizes the power of 
Congress in entering a Federal field to preempt the ‘field and invalidate 
all State laws. It merely provides the method whereby Congress shall 
indicate whether the field is preempted or not—whether the State 
laws shall be invalidated or be allowed to coexist. It provides a clear 
and certain method whereby Congress can make the decision and make 
it known, rather than have the Federal courts make the decision from 
vague and indefinite indications they may find in committee hearings 
and the history of the legislation. 

The bill in no manner detracts from the power of Congress nor adds 
to the power of the States. It does not deprive the Supreme Court of 
jurisdiction over cases involving Federal laws. Neither does it de- 
prive the Supreme Court of the power to enforce the supremacy clause 
of the Federal Constitution. It does not detract. from the power of 
the Supreme Court to interpret Federal laws and find the “intent” of 
Congress and the meaning of its enactments. This bill is designed as 
an aid to the Supreme Court. Instead of searching through the 
records of legislative hearings and searching out the history of the bill 
to find whether Congress meant to preempt a field, the Supreme Court 
will be able to find the answer clearly set forth in each act. The 
Supreme Court itself has stated that finding the intent of Congress as 
to whether a field is preempted or not is often a — problem. 
That is a quotation from /?ice v. Sante Fe Union, (346 U.S. 485), the 
Supreme Court, confronted with this perplexing problem in determin- 
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ing whether Federal labor legislation precluded operation of State 
jaws, complained : 


The Labor-Management Relations Act, as we have pointed out, leaves much to 
the States, though Congress has refrained from telling us how much. We must 
spell out, from conflicting indication of congressional will, the area in which 
State action is still permissible. 

In the above cases, the Supreme Court charges that Congress is 
derelict. in not doing what S. 5 would have it do. The Supreme Court 
has in effect called upon Congress to make its intent in such matters 
clear and aid in solving their perplexing problem. 

The Supreme Court needs this aid. It is admittedly a difficult job 
to interpret the silence of Congress. It is understandable why the 
Court is perplexed, why the decisions on preemption are conflicting, 
and why there are usually vigorous dissents. The Supreme Court has 
just handed down a decision in San Diego Building Trades Council v. 
Garmon, which it designates as “a landmark in future preemption 
eases in the labor field.” Four of the Justices vigorously dissented, 
caiming the decision was inconsistent with prior decisions. This 
has been a most perplexing field which would be greatly helped by the 
enactment of S. 3. Now no attorney or State official knows what 
State labor laws are still effective and when State courts can take 
jurisdiction over controversies which arise out of or are related to 
labor disputes. 

I recently took a case up to the Supreme Court of Texas and the 
question was whether or not the National Railway Labor Act excluded 
State acts or not. I briefed it. I found two cases. One held one way. 
One held exactly the other way. There is confusion as to when the 
State can act in this field. 

Senator Krartne. If it would have been perfectly clear you 
wouldn’t have had this case to take up. 

Mr. McCatu. It is hard to advise a client what to do when the only 
two decisions hold exactly opposite. Of course. that is the function of 
a lawyer, not particularly to litigate but to keep his client out of 
difficulty, the best function of a lawyer, anyway, to advise him how 
toobey the law and avoid litigation. 

The silence of Congress has left many fields of uncertainty where 
neither the State nor Federal Government furnish needed reeulation. 
The courts have held fields preempted, and nullified State labor laws, 
but Congress has not furnished the necessary control and remedies. 
In place of the State regulations the decisions of the courts have 
substituted no regulation but chaos. 

Many have construed this bill as an attack upon the Supreme Court. 
They are seeking to becloud the issue. It would aid the Supreme 
Court. Some persons seem to believe that once the Supreme Court 
interprets an act of Congress that such interpretation adds a mystical, 
somewhat sacred aspect to the act of Congress. It thereafter is the 
law of the land, and anyone who suggests that the law as interpreted 
be changed is attacking the Supreme Court and something less than 
patriotic. If, before the State sedition laws were invalidated bv the 
decision in Pennsylvania v. Nelson, a bill had been introduced in Con- 
gress to declare that such State laws were still in force and effect, 
_ there in all likelihood would have been no opposition whatever. But 
| once the Supreme Court interpreted the intent of Congress to be that 


| 
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such State sedition laws were invalidated, a sacred mantle fell about 
the Federal act and now there are many misguided persons w ho con- 
demn these who seek to amend the Smith Act to revive the State laws 
and claim that this amounts to an attack upon the Supreme Court, 
If tomorrow the Supreme Court held that the Federal law against 
bank robbery preempted the field and invalidated the State statutes 
on the subject, these same misguided souls would oppose any effort to 
amend the law to allow the States to prosecute bank robbers. Their 
argument that S$. 3 is an attack upon the Supreme Court is absurd 
and ridiculous. The Supreme Court declares the law as Congress 
wrote it. It is not responsible if the law is confusing or produces 
absurd results. It is certainly no discredit to the C ourt if Congress, 
upon examination of a law and its interpretation, concludes the law 
should be amended. 

In August of 1948, the conference of chief justices of the States at 
Pasadena, Calif., passed a resolution, criticizing the Federal Supreme 
Court, stating: 

It has long been an American boast that we have a government of laws and 
not of men. We believe that any study of recent decisions of the Supreme Court 
will raise at least considerable doubt as to the validity of that boast. 

Perhaps Congress should share the blame. When laws are vague 
and uncertain, the Court is practically forced into the field of legis. 
lation. When the answer to important questions, such as whether 
State laws are to remain valid or to be invalidated in a certain field, 
must be found by the Supreme Court in the silence of Congress, the 
Court has no reliable guide. When the law by which American 
citizens are judged is to be implied from what Congress omitted to 
say, then the judges who interpret congressional silence have too 
much discretion. Then we do have a government of men and not of 
law. The more uncertain and unpredictable a law is in its application 
the more discretion is vested in the Government administrator or 
judge. The greater the uncertainty of the law the freer the admin- 
istrator or judge is to act upon his personal whim. Vague laws of 
uncertain meaning create a government of men, not a government 
of law. It is the ‘duty of Congress to make laws specific, clear, and 
certain in their meaning and application. S. 3 is a step in the right 
direction. 

Enactment of S. 3 would help eliminate the voids between Federal 
and State regulation which have been created by the uncertain appli- 
cation of the presumption of preemption. It would provide better 
coordination of State and Federal laws in all fields. When Congress 
expressly preempted a field, it would know that its regulation should 
be complete. When it did not preempt a field, it would know that 
only State laws in direct and positive conflict, with the Federal leg- 
islation would be invalidated and that State regulation would other- 
wise continue. 

Probably the chief objection which has been made to S. 3 is that 
it would have an undetermined retroactive effect upon innumerable 
Federal statutes. It has been charged that hundreds of old obsolete 
State laws would be revived to plague the courts with litigation for 
years. All these Federal and State laws, it is argued, should be ex- 
amined and separate acts passed for each problem. They denounce 
S. 3 as too broad—a shotgun approach. 
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This bill was first introduced in Congress 5 years ago, 5 or 6 years 
ago. It has been before Congress at every session since then. ’ The 
opponents have continued to argue that hundreds of old State laws 
would be revived. 

That is what one Attorney General said, and that is what one of 
the people from the National Railroad Association said. 

But in reading the lengthy discussions of the bill in the 85th Con- 
gress I could not find a single specific example cited by these op- 
ponents. Surely if these obsolete State laws are so numerous a dozen 
or so horrible examples would not be difficult to produce as exhibits. 
The absence of such exhibits indicates that they cannot be found. 

Those opposing S. 3 have usually cited as an example of the evil 
effects of the bill that old State laws regulating railroads would be 
revived. They argue that these obsolete laws were long ago invali- 
dated when Congress by the Interstate Commerce Act preempted the 
feld of railroad regulation. These old State statutes, they claim, 
would regulate the length of trains, fix conflicting passenger and 
freight rates, require innumerable stops at small towns, impose oner- 
ous speed and safety regulations, and otherwise constitute such a 
burden on interstate trains that they could not operate. 

In the first place the Supreme Court has never held that the Inter- 
state Commerce Act of 1887 and subsequent related acts regulating 
railroads have preempted the field and preclude all State regulation. 
I've cited several cases here. (Southern Pacifie Co. v. Arizona, 325 
US. 761 (1945) ; Smith v. Alabama, 124 U.S. 465 (1887); Chicago, 
RIL. & P. Ry. v. Arkansas, 219 U.S. 453 (1911) ; Atlantic Coast Line 
R. Co. v. Georgia, 234 U.S. 280 (1914); Terminal Railroad Associa- 
tion v. Brotherhood, 318 U.S. 1 (1948) ; California v. Thompson, 313 
US. 109.) The above decisions upheld State regulations licensing 
trainmen, prescribing the size of the train crews manning interstate 
trains, requiring locomotives to be equipped with electric headlights, 
and requiring freight trains to have cabooses. 

The doctrine of preemption has not been used to invalidate many 
old obsolete State laws affecting railroads. Before 1941 the liberal 

resumption of preemption was not used to invalidate State laws. 
Bach State laws were invalidated if they were in direct and positive 
conflict with the Federal law. Many which were not in direct and 
positive conflict were upheld and are still in effect. Obviously, some of 
the examples given by opponents of S. 3, such as conflicting rates and 
conflicting safety regulations, would be direct and positive conflict and 
would be invalidated. Some State laws which were not in direct and 
positive conflict were invalidated by the Supreme Court for the reason 
that they constituted a burden on interstate commerce and not on 
the basis that Congress had preempted the field. For example, the 
Arizona short train law which they cite was invalidated in Southern 

| Pacific Co. v. Arizona (325 U.S. 761), because the law limiting the 
length of trains violated the commerce clause of the Federal Con- 
stitution. The Supreme Court specifically found that Congress had 
| not preempted the field and thereby impliedly forbade the State to 
| Tegulate the length of trains by any Federal legislation. Yet the 
Supreme Court invalidated the statute on constitutional grounds 
_ holding that it was a burden on interstate commerce. The Court has, 
| without any Federal legislation in the field, often, in a similar man- 
| 
| 
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ner, invalidated many State tax laws and other State regulations which 
it found were burdens on interstate commerce. 

Asa matter of fact, that is the basis upon which they invalidated the 
regulations in the State which provided for separate compartments 
for colored and noncolored. There wasn’t any Federal legislation on 
the subject. The original attack upon that was that it was a burden 
upon interstate commerce to maintain those separate facilities, and 
they knocked them down. Not the preemption doctrine but the inter. 
pretation of the inability of the State to regulate interstate commerce, 

It is submitted that the enactment of S. 3 would not revive a single 
obsolete State law affecting railroads because (1) these laws were 
tested until 1941 by the courts by the same rule of construction now 
sought to be rev ived by S. 3; (2 ) because all St: ite ls aws in direct and 
eee conflict were invalidated and would remain invalidated; and 

3) because all other State laws which would constitute a burden on 
aera commerce were invalidated, not by the new doctrine of 
presumed preemption but by the application of the commerce clause 
of the Constitution, which S. 3 in no manner can affect. 

It has been argued that other Federal acts regulating interstate com- 
merce would be similarly affected by revived obsolete State laws. This 
is a false argument for the same reasons above set forth. In addition, 
most of these acts, e.g., the Motor Carrier Act of 1935 and the Water 
Carrier Act of 1940, have express disclaimers that these acts are meant 
to preempt the field to the exclusion of State regulation. These acts 
have already adopted S. 5, and no terrible results have been forth- 
coming. 

There is also another reason why these compar: atively recent Federal 
acts would not be greatly affected by State laws. The style in new 
Federal regulation today is lengthy codes. 

You Senators who sit up here and read these bills know you very 
seldom see one as shortas S. 3. 

Federal laws, such as those governing air commerce, today leave 
very little room for State legislation. Practically any State law 
which sought to substantially control air travel would directly con- 
flict with the Federal regulation and thus be invalidated by S. 3. 
Only regulations of peculiar local matters would not conflict and, if 
not invalidated by the operation of the liberal doctrine of presumed 
preemption, would furnish needed supplementary regulation. 

It has also been argued that great investments are predic ated upon 
the interpretation of Federal laws by the present standard of con- 
struction. It is said these investments might be destroyed, if the 
laws were changed by the retroactive effect of S. 3. Investments in 
the field of commerce would not be affected. As pointed out, if 8.3 
changed the interpretation of the Smith Act to revive the State laws 
against sedition, whose investments would be jeopardized? Who has 
a vested right in the rules of construction as to penal laws? Some of 
the State laws in the field of labor relations now thought to be in- 

validated might be revived by S. 3. Are there investments or vested 
rights in whether a state court or the National Labor Relations Board 
is the proper forum to hear a labor dispute? Who has a vested right 
in the uncertainty and confusion which surrounds this presumption of 
preemption in the field of labor relations? This argument about 
obsolete State laws being resurrected to jeopardize vested rights has 
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never been supported by a concrete example and is as groundless as 
the other objections to S. 3. 

I appreciate this opportunity to appear before this committee and 

urge approval of S. 3. 
enator Dopp. Well, we appreciate your presence here and we place 
a high value on your opinion, and we are glad to have it. 

Senator Keating, do you have some questions? 

Senator Keating. No, I do not. 

Senator Dopp. Mr. Sourwine? 

Mr. Sourwine. I have one or two, Mr. Chairman. 

Dean, you have directed yourself, it seems, entirely to the bill S, 3. 
Are you familiar with the other measures before the committee in 
connection with these hearings? 

Mr. McCauu. Not specifically, no. You mean the specific proposals 
aimed at just reversing the decision or amending the law to take care 
of the decision in the Pennsylvania v. Nelson? 

Mr. Sourwrtne. Would you object to being asked about some of 
these bills which do not concern the Nelson case decision ? 

Mr. McCati. No. Goright ahead. 

Mr. Sourwine. Now I will do that, then, in a moment. 

Now, with regard to the bills on the Nelson case, I take it that your 
approval of S. 3 comprehends approval of the bills which would adopt 
this principle only with regard to the field of antisubversive and 
internal security legislation. 

Mr. McCatu. Yes sir, certainly. 

Mr. Sourwine. You prefer the broader approach, however. You 
have made that clear. 

Mr. McCatu. That is right. 

Mr. Sourwine. Now, the suggestion was made by a prior witness, 
the attorney general of New Hampshire, Mr. Wyman, that it might 
be well if two of the bills dealing with this subject matter, that is, 
§. 1299 and S. 294, were combined so that the language in S. 1299, 
which follows the recommendation of the American Bar Association 
as closely as possible, would become a first section in the nature of 
a declaration of policy, and the provisions of S. 294 would then fol- 
low as a second section, causing the specific amendment of chapter 
115 of title 18. 

Can you express a view on this suggestion ? 

Mr. McCatu. I think this. Of course, I would rather see some- 
thing like S. 3 adopted because it has a general scope. But if Con- 
gress doesn’t enact S. 3, part of the pie would always, you know—I 
would be in favor of anything accomplished for the purpose. As I 
understand what you are talking about, if legislation not as broad 
and comprehensive and mandatory as S. 3 is not enacted, anything 
that accomplishes part of it, even though it state a policy or be aimed at 
specific laws, would of course be desirable. 

Mr. Sourwtne. Now, directing your attention to the three bills 
§. 527, S. 1300 and H.R. 2369, all of which deal with the section of 
the Smith Act on organizing, are you familiar with those bills? 

Mr. McCatu. In general. 

Mr. Sourwitne. Do you care to express an opinion as to the desir- 
ability of this legislation to make the organizing section of the Smith 
Act effective ? 

39483—59—pt. 1——11 
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Mr. McCatu. Yes. I am like the witness before me, very much in 
favor of strengthening our internal security laws to make it possible 
for the investigators and prosecutors to deal with our problems of 
internal security, and I think that all of our internal security acts 
the Smith Act and others, have been seriously weakened by the de. 
cisions of our Federal court and should be strengthened. ; 

I don’t think it represents an attack upon the Supreme Court in 
any way for Congress to make effective an act which they have 
interpreted in a manner to make it largely ineffective. S 

I might say that their decision is an invitation to Congress to 
properly correct those acts. 

Mr. Sourwine. Directing your attention now to the bills S. 1646 
and H.R. 1992, which are two identical measures to amend the Espion- 
age Act so as to broaden the scope of its applicability, are you 
familiar with that? : 

Mr. McCauu. No. Not in detail. 

Mr. Sourwine. Would you have no opinion on that at this time? 

Mr. McCatu. Except my general sentiments, that our internal 
security laws in recent years have been weakened and need to be 
strengthened. 

Mr. Sourwine. The problem with regard to the Espionage Act is 
that at present it is applicable only within the physical boundaries of 
the United States and the maritime jurisdiction of the United States, 
The proposed broadening would also let the act reach acts performed 
outside the physical boundaries of the United States or the maritime 
jurisdiction of the United States, so that a person who committed an 
act of espionage on foreign soil, against the United States, would be 
amenable within our laws if and when the subject came within the 
jurisdiction of this country. 

Mr. McCatt. It seems to me that would be very desirable legisla- 
tion. I know during the war, when I was with the FBI, much of the 
investigation was taking place on foreign soil. The gathering together 
of information would be useless for prosecution purposes in bringing 
the people to justice who were violating our laws and who were not 
loyal to the country unless we had such a 

Mr. Sourwine. You would then favor the enactment of this legis- 
lation. 

Mr. McCatt. In other words, I didn’t realize the law had that gap 
and I think it ought to be closed. 

Mr. Sourwine. Well, there is an interesting history there. Initially 
there was no limitation, and then there was a fear that it might be 
confined only to the physical boundaries and they wanted to include 
also the maritime jurisdiction. So the limitation was written for the 
effect of broadening but actually had the effect of setting a defined 
boundary beyond which, not even by construction, could a court take 
the ambit of the act. 

Mr. McCaw. I wasn’t aware of that. I thought if you were a trai- 
tor abroad, although a citizen of the United States, you are still a 
traitor and you could be prosecuted as a traitor at home. As a matter 
of fact, I thought there were some prosecutions of people like Ezra 
Pound and the rest of them on that basis. 

Senator Keatine. He came back. 

Senator Dopp. Yes. Tokyo Rose was another one. 
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Mr. McCatt. Axis Sally. 

Senator Dopp. Treason. 

Mr. Sourwine. Directing your attention, sir, to S. 1305, this bill 
deals with the section of the Smith Act proscribing the teaching and 
advocacy of the overthrow of the Government of the United States by 
force and violence. Are you familiar with the decision of the Court 
inthe Yates case, which one of our Federal judges in California char- 
acterized as rendering it, for all practical purposes, a shambles? 

Mr. McCatt. Yes. 

Mr. Sourwine. Have you read this bill, sir? Would you be able to 
express an opinion on the two things the bill does, that is, first to re- 
move immediate probable effect as a factor in determining whether 
there is a clear and present danger, and second, to make it a clear of- 
fense wherever it can be shown that there was such teaching and ad- 
yocacy with intent to cause the overthrow or destruction of the Govern- 
ment ¢ 

Mr. McCauu. I would personally think that would be needed leg- 
islation. I think some of the distinctions about, you know, advocating 
action and just advocating have been very unrealistic, but they have 
the effect of practically nullifying those bills. I don’t know—I am 
not prepared to state an opinion about just how far the Court is 
going to say the constitutional question is involved there and how 
much can be corrected by an amendment, and I haven’t examined the 
bill specifically to be able to form a definite opinion. 

Mr. Sourwine. Let me ask you, then, about a general principle. 
You are familiar, of course, with the statements that have been made 
about the impropriety or unconstitutionality of attempting to inter- 
dict mere abstract advocacy. I will ask you, as a matter of prin- 
ciple, if the particular advocacy involved is advocacy of the over- 
throw of a specified government, that is, the Government of the 
United States, is that abstract even though the date for the overthrow 
may not, be fixed ? 

Mr. McCatx. Being a teacher, any time I advocate something, I am 
hoping for action. And being a lawyer, when I advocate something, 
lam hoping for action. 

It is difficult for me to conceive just pure abstract—I mean advocacy 
of a pure abstract principle just from a standpoint of insuring or 
winning mental acceptance without any sort of action on the part of 
a person. 

Mr. Sourwine. Wouldn’t this be true, that it might be, probably 
would be, abstract teaching to teach that Karl Marx advocated thus 
and so, and it might be abstract advocacy to advocate the eventual 
overthrow of all capitalistic government, but when you come down 
to teaching and advocating the overthrow of the Government of the 
United States, it ceases to be abstract. Isn’t that right? 

Mr. McCatu. I think that is true. When I am in part of a po- 
litieal party or political movement and I am advocating that, it just 
doesn’t seem comprehensible to me that that could ever just be classi- 

| fied as teaching or advocating an abstract principle. 

Mr. Sourwine. And if a teacher 
| Mr. McCatu. Let me say that I have attended Communist meet- 
ings and I have never—I heard them advocate, and I never thought 
they were—I never attended one of them where they were just talking 
about abstract principle. 
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Mr. Sourwine. You say you never did. 

Mr. McCatt. I don’t believe—they never considered it. I don't 
think anyone there considered what was being said on the basis of 
Just abstract theory. 

Mr. Sourwine. Another distinction we need to keep in mind. is it 
not, is the distinction between teaching what the theories of Marx 
were or what the theories of communism are today and teaching that 
this is right and that there is a duty and a necessity to take action to 
bring it about ? 

Mr. McCatu. Yes. 

Mr. Sourwine. Now, directing your attention to S. 1304, the bill 
which would broaden the application of the Summary Suspension 
Act so as to overcome the effect of the Supreme Court decision in 
Cole v. Younq, are you familiar with this subject ? 

Mr. McCatt. No. Not particularly. 

Mr. Sourwine. You would have no opinion on that bill, then. 

Senator Kreatinc. That was the decision which held that automatic 
suspension only could apply to agencies of a sensitive character. 

Mr. Sourwine. Yes, sir. 

Senator Keating. And this bill would broaden it to say: Throw a 
Communist out of the Government no matter where he worked. 

Mr. McCatu. Well, I am for that. My general philosophy, of 
course, would be that most of our—all of our efforts here should be 
to strengthen the hand of those who would rid our Government of 
subversive elements and rid our Nation of them—at least enable our 
Nation to immunize them. 

Mr. Sourwine. Dean McCall, would you have a view that you would 
care to express on the bill to grant the Secretary of State authority to 
deny a passport where he finds that to grant it would be contrary to 
the interests of national security ? 

Mr. McCatt. I am very much for the bill. I think one of the worst 
things that happened to us in recent decisions was deciding that we 
could not restrict the travel of some of our worst citizens abroad, mis- 
leading the rest of the world about what this Nation stands for. 

Mr. Sourwine. Are you aware that, in the case where the Secretary 
of State had found that to grant the particular passport would be 
contrary to the national interest, the Supreme Court of the United 
States said in direct language, this is an impermissible reason; not 
challenging the finding but in effect sustaining the demurrer? 

Mr. McCatt. Yes. 

Mr. Sourwrne. Do you believe that the problem created by that de- 
cision can be overcome by legislation? Is this a field in which the 
Congress properly can legislate to grant the Secretary of State such 

ower? 
re Mr. McCatu. I am not sure. Now, when I say that, I am not sure 
where the final basis of the Supreme Court decision will rest. My 
own opinion is that it should rest in the legislative power of Congress 
to legislate on those matters, but I am not sure what the final basis of 
that power will be. 

Mr. Sourwine. That is, you are saying you can’t predict what the 
Supreme Court would decide. , 

Mr. McCatu. That is right. When you talk about organizing and 
advocacy, it is difficult to say whether some of the decisions are pred- 
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jcated strictly upon the constitutional grounds, which would take a 
constitutional amendment to correct them, or whether they can be 
cured by legislation. 

Mr. Sourwine. Directing your attention to S. 1302, which would 
amend the Immigration and Nationality Act so as to give the At- 
torney General a greater measure of supervision over aliens under 
order of deportation and require them to furnish him information 
respecting their own activities which might be of a nature of activities 
which caused their deportation or which might give him information 
to assist him in otherwise performing his functions under the immigra- 
tion laws, do you have a view with respect to the desirability of this 
pill ? ; 

Mr. McCatu. Since most of our difficulties have been with that class 
of people, I think that that is justified as a measure to provide the 
internal security of this Nation. 

Mr. Sourwine. We had a witness here earlier who expressed the 
opinion that the existence in the United States of 100 hard core Com- 
munists, free from supervision, was not suflicient cause for enactment 
by the Congress of legislation to deal with this problem. Would you 
comment on this view as a former FBI agent and a law school dean? 

Mr. McCatu. I don’t think the witness understands very much 
about political action. It doesn’t take many people to move a great 
number of people from the standpoint of just mass movement, po- 
litical action. And when you are going into the field of espionage 
and sabotage, it doesn’t take more than 100 to do a tremendous amount 
of damage. I don’t imagine it was over 100 in the loss of the atomic 
bomb secret, and yet there is no question about it. It did us irrevo- 
cable damage in this country. 

Mr. Sourwine. Dean, I call your attention now to bill S. 1301, 
which is the bill in which we require, as a condition of Government 
employment, full disclosure respecting loyalty to the United States. 
That is, making it a condition of Government employment that a 
Government employee not refuse to answer, before any duly consti- 
tuted committee of the Congress or before duly authorized officers of 
either the executive or judicial branches, any question with respect to 
the Communist activity or subversion or his loyalty to the country. 

Do you have a view to express on this bill? 

Mr. McCatu. Yes. Of course, I personally never felt that it was 
any deprivation of my rights or any insult to my citizenship to be 
required to state, before receiving a Federal privilege such as Federal 
employment, that I was not a Communist or make full disclosure 
about whether I violated the law. It is difficult for me to see why 
Congress does not enact necessary legislation to insure that we get 
patriotic citizens in Federal employment. 

Mr. Sourwinr. This thesis has been advanced here and I would like 
tohave your comment on it. 

It has been claimed to the committee that every man has a right 
to claim his fifth amendment privilege against self-incrimination; 
that to make full disclosure a condition of Government employment 
isasking a man to waive this privilege ; that the Congress has no right 
under the Constitution to do this. 

Perhaps I have abbreviated that argument too much, condensed it 
too much, but that is the substance of it. 
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Would you comment on that ? 

Mr. McCatx. Of course, that is a vast extension that some ] 
professors are advocating in recent years over the doctrine as 
nally developed in the case of John Lilburne, 300 years ago, 
have plenty of precedents that a person who seeks to obtain a Goy 
ment privilege can be required to waive various constitutional rights 
Your cases of people driving upon the highways of the States, they 
are waiving their privilege of being served personally within the 
State, but you compel them by fiction to appoint the Secretary of 
State as their agent to receive service. That is a good example of 
the waiver of a constitutional right to exercise a privilege within the 
State. 

Your blood test laws requiring a person, if he is going to driye 
upon the highway, to submit to blood tests and other tests to deter. 
mine how much alcohol he has consumed is a good example of waiver 
of those rights. There is nothing, I think, particularly sacred about 
the exact extent of the privilege against self-incrimination. Cop. 
gress itself and the Supreme Court, through the Shapiro case in this 
fiction that the OPA records were really the Government records 
and were subject to disclosure, did more to cut down the self-incrimi- 
nation privilege than anything in the Court’s decision in the last 50 
years. So all of it is an adjustment between the practicalities of law 
enforcement and the preservation of individual rights. 

I think that some of these law professors that advocate to extend 
it to where I don’t have to tell my friends or neighbors or anybody 
else or under any circumstances to ever reveal anything about my- 
self is an unnecessary and unwise extension of the privilege against 
self-incrimination. 

Mr. Sourwine. In this respect, as an employer, the Federal Govern- 
ment should have at least the same rights that a private employer 
would have, should it not ? 

Mr. McCaux. That is right, certainly. 

Mr. Sourwine. The private employer, as you know, has the right 
to discharge or suspend an employee who refuses to furnish him 
information about either his background or his current activities 
which might be inimical to the employer’s interest. 

Mr. McCatu. Certainly. If my employer calls me and asks if I 
have stolen any money from him recently, and I refuse to answer, 
I would expect to be fired. 

Mr. Sourwrine. This is, in legal contemplation, not a compulsion to 
give up the fifth amendment right. It simply presents the employee 
with a choice, isn’t that true? 

Mr. McCatu. That is right. He is accepting a privilege and he 
ought to be required to show loyalty, which is really an essential basis 
of employment. a) 

Mr. Sourwrne. It does not take his fifth amendment privilege 
against self-incrimination away from him. It simply tells him if he 
avails himself of that, he cannot also avail himself of the privilege 
of Government employment. 

Mr. McCatu. Lagree with that. .; 

Mr. Sourwrnz. Now, directing your attention to bills S. 1299 and 
S. 294, we had a previous witness who suggested that these bills could 
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general policy and the text of S, 294 for the purpose of specifically 
amending the statute so as to restore the effectiveness and enforcibility 
of State statutes in the field of antisubversive and internal security 
legislation. 

Do you have a view that you would care to express on this? 

Mr. McCatu. You mean as to whether I would advocate these 
specific bills which would revive, you might say, the State sedition 
laws ¢ 

Mr. Socrwine. Both that and also on the technical point of whether 
it might be desirable to combine the provisions of the two bills, 

Take one first. Do you advocate the enactment of such legislation ? 

Mr. McCatt. Yes. To combine them, if that would enable them 
both to be enacted, well, I would advocate that. Of course, if you 
enact S. 3 in its original form, I think it would accomplish this other 
purpose, but to be specific and direct a particular paragraph at the 
Nelson case decision, it would leave no doubt about it. 

Mr. Sourwine. I have no more questions. 

Senator Dopp. Any questions ? 

Senator Kratine. No. 

Senator Dopp. All right. Thank you very much, Dean McCall. 
We are grateful to you for coming here and giving us these views of 
yours on these bills. 

Mr. Sourwine. Mr. Chairman, I have one or two matters for the 
record. 

This is a staff study of the case of Steve Nelson, not from the stand- 
point of the Court action in the famous Steve Nelson case but from 
the standpoint of Nelson’s own record in espionage, passport falsity, 
his activity as a bad citizen over the years. It has been suggested that 
this should be offered for the record. It is a little bulky and probably 
should be printed as an appendix. Does the Chair wish to rule? 

Senator Dopp. Is there objection ? 

It will be put in as an appendix. 

(The document referred to is printed as an appendix to the record 
of testimony on the subject bills.) 

Mr. Sourwtine. I call the attention of the Chair to the fact that 
there has been referred to the committee bill S. 1689, introduced by 
Senator Mundt for himself and Senator Douglas, to create the 
Freedom Commission for the development of the science of counter- 
action to the world Communist conspiracy and for the training and 
development of leaders in the total political war. 

The subcommittee has received requests for opportunities to testify 
onthis. Is it the desire to incorporate this in the present hearings and 
give witnesses an opportunity to be heard upon it? 

Senator Dopp. This will take some time, will it not, to complete the 
hearings ? 

Mr. Sourwine. I am unable to say the length of time it will take. 
I believe, as a practical matter, if it is incorporated now and notice 
is given to the witnesses who will testify next week, we can receive 
testimony on it in connection with the other testimony, and the wit- 
nesses who have already been heard can be notified and asked to sub- 
mit any comment for the record that they wish to make. 

Senator Dopp. Very well. 
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Mr. Sourwine. Mr. Chairman, we have a number of communica- 
tions which have been received by the committee for inclusion in the 
record, As the Chair wishes, I will take them up seriatum or they 

can be ordered in as a group. They include, for instance, a statement 
by the Chamber of Commerce of the United States and a resolution 
adopted by the Public Affairs Luncheon Club of Dallas, and a number 
of other items. 

Do you want them each taken up separately ? 

Senator Dopp. Well, no. I think we can put them all in. I don’ 
know what the others are. 

Senator Krarinc. Have they asked to be exhibited in the record? 

Mr. Sourwine. Not all of them make this specific request. Let us 

take them one by one. 

We have here a letter from the Chamber of Commerce of the 
United States enclosing a statement with the specific request that it 
be put in the record. 

Senator Dopp. So ordered. 

(The document referred to is as follows :) 


CHAMBER OF COMMERCE OF THE UNITED STaTEs, 
Washington, D.C., April 22, 1959, 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Internal Security Subcommittee, 
Senate Office Building, Washington, D.C. 


Dear SENATOR EASTLAND: The Chamber of Commerce of the United States 
strongly favors the enactment of S. 3, a bill to establish rules of interpretation 
governing questions of the effect of acts of Congress on State laws. 

The concern of sponsors of S. 3 as to the protection of our traditional] 
Federal-State system is shared by the national chamber. The ever-increasing 
centralization of Government power in Washington has resulted in a lessening 
of State authority, leaving fewer essentially local problems to be handled by 
State and local governments and threatening to undermine our entire Federal 
system as we have known it. 

There are various causes for this increased Federal authority at the expense 
of the States. One of them is the tendency of the United States Supreme Court 
to rule that when Congress has legislated on any subject, the States have no 
authority to enact or implement laws on the same subject even though not in 
conflict with Federal law. 

This tendency of our highest Court has resulted in a doctrine known as pre- 
emption. Thus in case after case when the same activity is unlawful under both 
the State and Federal law, the States have found their laws invalidated. Action 
by Congress has been viewed by the courts as an implied intent to preempt the 
field even though no such intent was expressed. 

Rulings of this nature have hindered or invalidated State action: 

1. When Alabama some years agu undertook to pass and implement a law 
to protect the health of citizens by the inspection of renovated butter. 

2. When Pennsylvania found itself barred from enforcing a State sedition 
law against a man who advocated violent overthrow of the Government. 

8. When various States have tried to protect the health and safety of 
citizens by setting up ways to prevent work stoppages in labor disputes 
involving public utilities. 

4. When a narcotics peddler challenged a Virginia law under which he 
was prosecuted, with the contention that the Federal Government’s narcotics 
law preempted the field. 

Our courts are not completely to blame for this situation, however. Part of 
the trouble arises because Congress has not always been vigilant to protect 
proper State authority. It has not always been prompt to correct judicial rulings 
inimical to proper State authority. Moreover, it has not made clear in most of its 
enactments whether the States should be allowed to exercise concurrent 
authority. 
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Through S. 3 Congress has the opportunity to fulfill its obligation in this 
matter. It would provide a rule for determining whether a Federal law should 
supersede State laws on the same subject. It would remove much of the un- 
certainty that prevails as to effect on State authority of both old and new con- 
gressional enactments. It would check unintended encroachment on State 
authority and diminuition of State power. 

There are those who are ever alert to scoff at the accomplishments of State 
and local government. This group is exceedingly vocal and consistently urges 
more and more Federal action to the detriment of the States. 

Carried to its full length this activity would repeal the constitutional provi- 
sion in our Constitution’s Bill of Rights that— 

“The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 

le.” 

This protection of State authority is one of the basic principles on which this 
Government has been built. Every piece of national legislation which chops 
away at the historic rights and powers of our State and local governments within 
our Federal system stifles local initiative and stultifies local progress. 

It is important to keep sight of the many compelling reasons to preserve the 
decentralized governmental power which comes from proper State authority: 

1. It permits the adaptation of governmental solutions to local needs and 
requirements. 

2. It affords through the States laboratories of experiment in matters of 
government. Our states have been means of testing and discarding and 
often achieving major breakthroughs to the solution of immediate and long 
range problems. 

8. It provides more efficiency of administration by putting administration 
on a more workable scale. The increasing size of bureaucracy tends to breed 
inefficiency. 

4. It is a desirable means of breaking the bottleneck created from over- 
crowding our Federal courts and agencies with issues that should and could 
be effetcively handled by States or municipalities—those governments nearest 
the people. 

A warning by the late Chief Justice Stone is in order. When he dissented in 
the case of Hines v. Davidowitz, he stated: 

“At a time when the exercise of the Federal power is being rapidly expanded 
through congressional action, it is difficult to overstate the importance of safe- 
guarding against such diminution of State power by vague inferences as to what 
Congress might have intended if it had considered the matter or by reference 
to our own conceptions of a policy which Congress has not expressed and which 
is not plainly to be inferred from the legislation which it has enacted.” 

The national chamber supports enactment of S. 3 as an appropriate safeguard 
to our cherished Federal system of government. 

I would appreciate it if you would make this letter a part of the record of your 
current hearings on internal security matters. 

Cordially yours, 

(S) CLARENCE R. MILEs. 

Mr. Sourwtne. We have a letter from the Public Affairs Luncheon 
Club, of Dallas, Tex., signed by Mrs. Ross Carlton, president, enclos- 
ing a resolution which includes a clause specifically directing that it 
be sent to this committee. The chairman of the committee has 
answered the letter. 

Senator Dopp. What does that have to do with the legislative 
proposal ? 

Mr. Sourwtne. The resolution has to do with the correction of the 
recent decisions of the Supreme Court with respect to the internal 
security. 

Senator Dopp. <All right. 
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(The document referred to is as follows:) 


PuBLic AFFAIRS LUNCHEON CLUB, 


Dallas, Tex., March 25, 1959, 
Hon. JAMES EASTLAND, 


U.S. Senate, Washington, D.C. 


Deak SENATOR EastLanp: At the March meeting of the Public Affairs Luncheon 
Club of Dallas, a group of 500 women, the enclosed resolution was unanimously 
adopted. 

Very truly yours, 
Betsy M. CaRtrTon, 
Mrs. Ross Carlton, President. 
RESOLUTION 


Whereas the American Bar Association, in recent meeting, passed resolutions 
calling for congressional action to correct recent decisions of the Supreme Court 
which have undermined the security of the United States; and 

Whereas the Public Affairs Luncheon Club of Dallas has in a previous resoly. 
tion condemned the Supreme Court for usurping the rights and powers of the 
legislative branch of our Government; and 

Whereas Senator James Eastland, of Mississippi, has introduced bills which 
would carry out the recommendations of the American Bar Association and 
which are endorsed by that organization; Now, therefore, be it 

Resolved, That the Public Affairs Luncheon Club of Dallas in meeting assem. 
bled this 16th day of March 1959 commends the American Bar Association for 
their action and urges our Representatives in both Houses of Congress to support 
passage of the bills introduced by Senator Eastland; and, be it further 

Resolved, That copies of this resolution be included in the minutes of this 
organization and that copies be sent to Senator Lyndon Johnson, Senator Ralph 
Yarborough, Senator James Eastland, Congressman Bruce Alger, Hon. Ross 
Malone, President of the American Bar Association, and to the Honorable Peter 
Campbell Brown, chairman of the special committee on Communist tacties, strat- 
egy, and objectives of the American Bar Association. 

Respectfully submitted. 

Sve B. FitcH 
Mrs. Robert Fitch, 
Chairman, Resolutions Committee. 

Unanimously adopted March 16, 1959. 

Betsy M. CARLTON 
Mrs. Ross Carlton, 
President, Public Affairs Luncheon Club. 


Mr. Sourwine. There is a letter from Miss Jane Havencamp, of 
Dallas, Tex., which does not make a specific request that it be included 
in the record, but which constitutes, in the language of the letter, a 
demand that the committee use its greatest efforts on behalf of Sena- 
tor McClellan’s bill, Senator Keating’s bill, Senator Eastland’s bill, 
and the measure to amend the Immigration and Nationality Act. 

Senator Dopp. Very well. 

(The document referred to is as follows :) 

APRIL 14, 1959, 
CLERK OF THE SENATE COMMITTEE ON THE JUDICIARY, 
U.S. Senate, Washington, D.C. 

Dear Sir: After reading the American Bar Association’s recent report of the 
Supreme Court’s abortive interpretation of the Smith Act and the several other 
instances in which the Court has given tacit aid to the most formidable enemy 
this country has ever known, I think it is about time Congress revised the laws 
to reinforce the Smith Act. 

The hearings the committee plans April 20 seems to be an excellent step in 
the right direction. 

It is a disgrace to this country that the Supreme Court exonerates and 
otherwise clears men and women whose avowed purpose it is to overthrow our 
bitterly fought for way of life—our freedom. 
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The Supreme Court needs to be told in this way, as it seems to understand 
not other, that Americans everywhere want to defend this country against in- 
ternal subversion. How else are we to maintain our freedom, if we cannot 
prosecute even the most flagrant violators? 

We in Dallas, who cherish the American way of life and recognize the 
immediate dangers of communism are up in arms about this thing, and as free 
Americans we demand of the committee their greatest efforts on behalf of Sena- 
tor McClellan’s bill, Senator Keating’s bill, Senator Eastland’s bill, and the 
measure to amend the Immigration and Nationality Act. 

Very truly yours, 
(S) Miss JANE HoveNcAMP. 


Mr. SourwiNne. There are letters from M. J. Rapert and Mrs. 
Ena Rapert, of St. Louis, registering approval of the seven bills 
introduced by the chairman to carry out the recommendations. 

Senator Dopp. So ordered. 

(The document referred to is as follows :) 

Sr. Louis, Mo., March 20, 1959. 
Senator JAMES O. EASTLAND, 
Washington, D.C. 

Deak Mr. EASTLAND: This is to let you know that I am 100 percent in favor 
of the seven bills you introduced to carry out American Bar Association recom- 
mendations for tightening the internal security laws. 

Please do everything in your power to see that these bills are passed. 

Thank you very much. 

Your truly, 


M. J. RAPERT. 
Senator JAMES O. EASTLAND, 
Washington, D.C. 


Dear Mr. EASTLAND: This is to let you know that I am 100 percent in favor 
of the seven bills you introduced to carry out American Bar Association recom- 
mendations for tightening the internal security laws. 

Please do everything in your power to see that these bills are passed. 

Thank you very much. 

Yours truly, 


(Signed) Mrs. ENA RaPeErt. 


Mr. Sourwine. The next is a letter 

Senator Kratrne. These are all letters from individuals? 

Mr. Sourwine. The next two are and the one following is in the 
form of a petition. 

I have two letters from individuals, one from Forest Hills, N.Y., 
and the other from St. Charles, Mo. 

Senator Dopp. That is one way they could get their views before us. 

(The documents referred to are as follows:) 


Forest HIi1s, N. Y., April 3, 1959. 





Senator JAMES O. EASTLAND, 
Washington, D.C. 


DeaR Sir: Because I am a loyal American, I am writing to you to tell you 
Iheartily endorse the report of the American Bar Association of February 21, 
which contained recommendations to Congress for reversing the Supreme Court 
decisions concerning Red legislation. As head of the Judiciary Committee I 
know you are most interested in knowing the feelings of the people in this mat- 
ter. Therefore I wish it known to you that I strongly support their (American 
Bar Association) report. 

It is about time subversives and Communists were deported, that they were 
withheld passports, that the Smith Act of 1940 were strengthened to make it a 


crime to conspire to teach and advocate the violent overthrow of the Govern- 
ment. 


Sincerely yours, 
Mrs. VINCENT DE PAUL LARKIN. 
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Sr. Cuaries, Mo., March 20, 1959: 
Senator James O, EASTLAND, 
Washington, D.C. 


DearR Mr. EASTLAND: This is to let you know that I am 100 percent in fayor 
of the seven bills you introduced to carry out American Bar Association recom. 
mendations for tightening the internal security laws. 

Please do everything in your power to see that these bills are passed. 

Yours truly, 
Mr. and Mrs. Gaytorp McLerran, 
RAMONA MCLERRAN. 


Mr. Sourwine. I have followed the policy of bringing to the com. 
mittee all communications for or against. This is a petition signed 
by 10 individuals urging affirmative action upon S. 3. 

Senator Dopp. Very well. 

(The document referred to is as follows:) 


PETITION TO SENATOR JAMES O. EASTLAND, CHAIRMAN, COMMITTEE ON THE 
JUDICIARY, U.S. SENATE 


PITTSBURGH, PA., March 14, 1959, 


We, the undersigned, familiar with Senate bill S. 3 calling for restriction 
of the appellate jurisdiction of the Supreme Court in respect to State legisla- 
tures, local school bodies, State bar associations, the executive branch of our 
Government, and the United States Congress; and thoroughly dismayed by the 
extent to which the Supreme Court, in the past 4 years, has destroyed the 
structure built up by the people to protect themselves against the worldwide con- 
spiracy of atheistic communism, and by the chaos resulting therefrom in the 
executive branch, in Congress, in the Judiciary, and among our citizens; and 
aware that our Constitution gives to Congress not only the full and unchal- 
lengeable power but also the responsibility to regulate, by law, the appellate 
jurisdiction of the Supreme Court; hereby petition your Committee on the Judi- 
ciary to take speedy affirmative action upon 8. 3. 

Mrs. A. E. Thilman, 121 Chalfonte Avenue, Pittsburgh 29, Pa.; Mrs. 
W. R. Dassdorf, 23 Dartmouth Avenue, Pittsburgh 29, Pa.; Mr. 
W. R. Dassdorf, 23 Dartmouth Avenue, Pittsburgh 29, Pa.; Mrs. 
J. H. Moll, 411 North School Street, Pittsburgh 2, Pa.; Arthur 
E. Thielman, 121 Chalfonte Avenue, Pittsburgh 29, Pa.; Angeline 
D. Smith, 125 Chalfonte Avenue, Pittsburgh 29, Pa.; Clement R. 
Darrbenspeck, 125 Chalfonte Avenue, Pittsburgh 29, Pa.; Sue M. 
Page, Brennan Road, Wexford, Pa.; William J. Senn, 1908 
Brownsville Road, Pittsburgh 10, Pa.; Ann M. Senn, 1908 Browns- 
ville Road, Pittsburgh 10, Pa.; Ethel Smith, 301 West Sandle Ave 
nue, Pittsburgh 37, Pa. 


Mr. Sourwine. There follow two more individual letters. 
Senator Dopp. They will be put in the record. 
(The documents referred to are as follows :) 
NorktH BERGEN, N.J., April 13, 1959. 
Hon. Senator EASTLAND. 


Dear Sir: We are in favor of any legislation on subversives being taken out 
of the country. 
We are also in favor of the loyalty oath for Government employees. 
Respectfully yours, 
ADELE ALLAN, 
ALBERT ALLAN. 
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senator JAMES O. EASTLAND, 
Washington, D.C. 


Deak Mr. HaAstLanp: This is to let you know that I am 100 percent in favor 
of the seven bills you introduced to carry out American Bar Association recom- 
mendations for tightening the internal security laws. 

Please do everything in your power to see that these bills are passed. 

Yours truly, 
GENEVA L. HoCKMEYER, 
1790 W. Clark, St. Charles, Mo 
CuHarLesS L. HOCKMEYER, 
1790 W. Clark, St. Charles, Mo. 
ELLEN HOCKMEYER, 
1790 W. Clark, St. Charles, Mo. 


Mr. Sourwine. Then we have another petition with a greater num- 
ber of signatures on it. The petition says that the Smith Act, which 
had been effective in placing known Communists and traitors in 
prison, was made ineffective by the Supreme Court in a decision which 
defined the word “organize” in the act differently than that which 
Congress intended, and urgently requests the Senate to pass the 
amendment to the law. 

Senator Dopp. That may be included. 

(The document referred to is as follows :) 


PETITION FOR THE SMITH AcT AMENDMENT (ADDRESSED TO SENATOR JAMES QO. 
EASTLAND) 


The Emergency Civil Liberties Committee (a cited Communist front organi- 
zation) is again trying to destroy the evident will of the American people. 

The Smith Act, which had been effective in the past, in placing known Com- 
munists aud traitors in prison, was made ineffective by the Supreme Court in a 
decision which defined the word “organize” in the act, differently than that which 
Congress intended. 

The amendment which Congressman Francis E. Walter introduced in the House, 
passed successfully. It is now in the Senate, where the enemies to our con- 
stitutional Republic are trying to defeat it. 

We the undersigned, urgently request our Senate to reject this un-American 
pressure, and pass this amendment, which clearly expresses the will and intent 
of the Congress and of the American people. 


Rowaine L. Poindexter, 991 Roxbury Road, San Marino, Calif.; Mar- 
jorie C. Jensen, 910 Linda Vista, Pasadena, Calif.; Irene V. Heck- 
ert, 1288 Lexington, Pasadena, Calif.; Winifred D. Erdman, 1128 
South Pasadena Avenue, Pasadena, Calif. ; Marjorie S. Shrimpton, 
1386 Cambridge Road, San Marino, Calif.; Majel K. Payne, 1095 
South Orange Grove Avenue, Pasadena, Calif.; Evelyn L. Bray, 
1660 La Vista Place, Pasadena, Calif.; Charlotte E. Martioalech, 
2920 Somerset Place, San Marino, Calif.; Vira W. Grupe, 2770 
Ardmore Road, San Marino, Calif.; Mrs. Catherine R. La- 
moureux, 1930 Wellesley Road, San Marino, Calif.; Elizabeth 
Rockwell, 475 Allendale Road, Pasadena, Calif.; Mrs. Millicent 
V. Guillis, 1295 South Oakland Avenue, Pasadena, Calif.; Mrs. 
Besswick G. Decker, 2478 Highland Avenue, Altadena, Calif; Mrs. 
Dorothy F. Franciscus, 2695 Lambert Drive, Pasadena, Calif. ; 
Mrs. Genevieve D. Anderson, 1673 Cooldige Avenue, Altadena, 
Calif.; Mrs. Beth F. Broadway, 1035 South Madison Avenue, Pasa- 
dena, Calif.; Mrs. Gertrude D. Bale, 1000 South Madison Avenue, 
Pasadena, Calif.; Ann Purgh, 2683 North Raymond, Altadena, 
Calif.; Mrs. Dorothy A. Evans, 3130 Varmeya Lane, Pasadena, 
Calif. 
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Mr. Sourwine. This, Mr. Chairman, is not in the nature of the 
revious communications but is a letter from the Commissioner of 
mmigration and Naturalization transmitting to the chairman, on the 

basis of the recent alien census, the figures on aliens by nationalities 
and State of residence which is pertinent to the passport bill and the 
alien control law. 

Senator Dopp. Yes. 

(The document referred to is as follows :) 


U. S. DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington D.C., April 8, 1959, 
Hon, JAMES O. EASTLAND, 
US. Senate, Washington, D.C. 


Deak SENATOR EASTLAND: As promised in my letter of last December, I am 
enclosing copies of tables showing the number of aliens who reported their 
addresses in January 1959, by selected nationalities and State of residence, 
and by nationality and region. 

Sincerely, 
J. M. Swine. 

Enclosures. 





Aliens who reported under the alien address program, by selected nationalities and States of residence, during 1959 
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Aliens who reported their addresses in January 1959, by nationality and region 

















| | | | 

Nationality | Total | Northeast | Southeast | Northwest | Southwest 

| | region region | region | region 

i ne CR A ITNT “ romney = 
Total_- wcenccnaetesesesosecasenas | 2, 948, ede 977, 628 | 455, 520 | 592, 107 | 923, 439 
coe csileindital _—_—$_—$__|_—_ clea a 
Argentina. ..-------- oe 9, 415 1, 738 1, 112 | 2, 160 
‘Australia wis aa | 8, 560 1, 473 1, 932 | 3, 221 
‘Austria... Socata 42, 580 | 9, 933 8, 99 | 5, 598 
Belgium ----------- 10, 181 1, 737 | 2, 979 | 1,913 
Brazil... ce ‘A | 6, 702 | 1, 563 85 | 1,27 
Canada.. | 312,851 | 39, 843 | 85, 398 | 75, 037 
China (¢ Jommunist) -- : 34, 238 | 2, 489 | 4, 586 | 16, 431 
China (Formosa) -- 8, 271 | 2, 184 | 1, 336 1,779 
Colombia. --- 11,069 | 3.075 | 1, 204 1, 544 
Cuba..-- : 60, 592 | 24, 983 2,795 | 2, 329 
Czechoslovakia. 24, 239 8, 597 6, 255 1,814 
Denmark -- 13, 873 | 1, 695 4, 080 4, 856 
a Republic. - | 9, O99 | 1, 397 | 241 82 
Feuador-- ‘i 6,045 | 1, 16 682 1,319 
Estonia...---- eee ---| 5, 698 | 794 1,272 | 570 
Finland. - - 15, 754 1, 537 6, 489 1, 667 
France. - -- 37, 922 | 7,524 | 6,381 | 8° 498 
Germany ..-------- . | 269, 167 56, 812 | 79, 762 | 43, 054 
ee oa “ | 51, 848 11, 445 | 12, 776 6,013 
Hungary --------- ork 63, 253 | 18, 614 | 12,170 | 6, 516 
India... ms 6, 387 | 1, 456 2,218 | 1, 240 
ae pats ; 5, 934 | 957 | 1, 346 2, 048 
Ireland i | 61,491 | 8, 351 8, 093 | 6, 096 
Israel... --- ----- | 16, 667 | 1,778 1, 582 1, 656 
scan er ae | 267,354 167, 354 43, 144 35, 448 | 21, 408 
Japan..--- | 74,015 6, 223 | 6, 384 | 10, 426 | 50, 982 
Korea..----- wine ‘ sf | 8, 085 | 1, 283 | 1,772 | 2, 152 | 2, 878 
latvia -- . aan : 22,956 | 6, 975 4, 397 | 9, 961 1, 623 
Lebanon. - -- -- o------ — 5, 838 | 1, 930 1,616 | 1, 376 916 
PRRIR.. 26<-----00<0 - asasucen 33, 547 | 13, 142 | 5, $28 | 13, 712 765 
Mexico | 503, 958 3, 065 | 6, 126 47, 870 446, 89 
Netherlands- ‘ aeanel 46,514 | 10, 777 | 6, 025 14, 344 | 15, 368 
Norway - ba eames | 25, 093 | 9, 2€8 | 1,640 | 10, 518 3, 667 
Nicaragua. oe ons : 8, 136 | 84 | 1, 130 | 207 5, 935 
Panama. . . as a | 8, 424 | 4, 348 | 1, 482 | 700 1, 894 
Philippines .. : 60,720 | 4,178 | 3, 926 | 4, 686 47, 930 
) as ae weeie 163, 836 | 77,098 | 28, 811 52, 902 5, 025 
Portugal....--- ; sd 31,780 | 20, 198 | 647 | 269 | 10, 666 
Rumania...--- | 10, 531 3, 339 | 2, 648 3, 669 | 875 
Spain.... ne swnaees 17, 213 | 5, 960 | 3, 922 2, 157 | 5,174 
eee . ar 28, 558 | 8, 143 | 2, 123 | 12, 424 | 5, 868 
Rigi nance citcan ake 14, 127 | 4,811 1, 842 | 2,915 | ‘, 559 
Turkey.._- sca 10, 803 | 4, 297 2,119 | 2, 663 1, 724 
Un. ted pueden... “ <a 259, 617 | 97, 701 | 57, 223 52, 100 52, 593 
U.S.S.R- ; } 78, 949 | 40, 687 | 14, 179 15, 715 8, 368 
Venezuela... = biennial 2 5, 558 | 2, 146 1,725 | 919 768 
Yugoslavia. - ---- ci Smee : 42, 422 | 6, 799 | 12, 265 | 17, 696 5, 662 
All other... .- -- ee 74,014 | 20, 800 17, 854 | 14, 318 21, 042 
Stateless... . : | 36, 505 | 19, 390 10, 073 | 3, 848 | 3, 194 
Nationality not reported ae 18, 305 | 7,412 5, 382 | 4, 568 943 








Mr. Sourwine. That is all I have to offer, sir. 


Senator Dopp. Do you have any other business this morning ? 
Mr. Sourwine. No, Mr. Chairman. 


Senator Dopp. The committee will stand in recess until 1:30 p.m. 
Monday. 


(Whereupon, at 11:25 a.m., the subcommittee recessed, to reconvene 
at 1: 30 p.m., Monday, April 27, 1959.) 
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ANTISUBVERSION LEGISLATION 


MONDAY, APRIL 27, 1959 


U.S. Senate, 
SuscomMitTrse To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act 
AND OrHeER INTERNAL Security Laws, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 1:35 p.m., in room 
9998, New Senate Office Building, Senator Thomas J. Dodd (vice 
chairman) presiding. 

Present: Senators Dodd and Keating. 

Also present: Senator Clark of Pennsylvania. 

J. G..Sourwine, chief counsel; Benjamin Mandel, director of re- 
search, William McManus, staff member. 

Senator Dopp. The committee will be in order. Mr. Ross Malone. 
We are swearing all witnesses, Mr. Malone. 

Will you raise your right hand ? 

Do you solemnly swear the testimony you give before this committee 
will be the truth, the whole truth, and nothing but the truth, so help 
you God ¢ 

Mr. Matone. I do. 

Senator’ Dopp. We are very glad you are here. We look forward 
with interest to your statement and testimony. 





TESTIMONY OF ROSS L. MALONE, PRESIDENT, AMERICAN BAR 
ASSOCIATION 


Mr. Martone. Thank you very much, Mr. Chairman. 

Mr. Chairman and members of the subcommittee, may I express 
my appreciation at the opportunity to be here and’the appreciation 
as well of the American Bar Association of the opportunity to present 
its position in relation to certain internal security legislation. 

Perhaps I should say that, since I am presenting the position of the 
association which I have the honor to represent, and not necessarily a 

rsonal position, it perhaps is desirable for me to read the statement 
which I have filed, and I shall do so. 

Senator Dopp. Very well. 

Mr. Matone. My name is Ross L. Malone. I am 48 years of age 
and practice law at Roswell, N. Mex., as a member of the firm of At- 
wood & Malone. I am president of the American Bar Association and 
am appearing on behalf of the association in response to an invitation 
extended to it. 

On February 24, 1959, the House of Delegates of the American Bar 
Association adopted five resolutions recommending legislation in the 
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internal security field. A copy of the complete text of these resoly. 
tions, as adopted by the house of delegates, is attached to this state. 
ment as exhibit A. 

Perhaps it would be helpful for me to state briefly some facts eon. 
cerning the American Bar Association, the composition of its house of 
delegates, and the manner in which the house functions. It is the 
governing body of the American Bar Association and determines its 
policies. 

The American Bar Association is composed of approximately 95,000 
American lawyers who become members and pay dues to the associa- 
tion separate and apart from any membership which they may hold jp 
any State or local bar association. The house of delegates is the gov- 
erning body of the association in all respects. The board of governors 
is the executive committee of the house of delegates, in effect, and be- 
tween sessions of the house it exercises the authority of the house of 
delegates. The house is composed of 249 lawyers who, in the words 
of the American Bar Association constitution, are “representative of 
the profession of the law in the United States.” The membership of 
the house of delegates is composed of the following: 


1. STATE DELEGATES 


The members of the association in each State elect a “State dele- 
gate”, by mail ballot to serve for a 3-year term. He represents the 
American Bar Association members in the State in which he is elected 
and is the chairman of the delegation from his State in the house of 
delegates. 

(At this point, Senator Clark entered the hearing room.) 

Senator Dopp. Now, Mr. Malone, could I interrupt you for just a 
minute? I have just seen Senator Clark come in. I know he has to 
be on the floor, and I wonder if it would be all right if Senator Clark 
introduced the justice of the Pennsylvania Supreme Court? 

Mr. Mavone. It certainly would, sir. 

Senator Dopp. And then we can continue. 

Senator CLarK. Senator Dodd, I very much appreciate your cour- 
tesy and that of Senator Keating as well. I don’t think the chief 
justice has shown up yet. If it would be all right with you perhaps 
the witness could continue and when he comes in I would have the 
pleasure of introducing him. 

Senator Dopp. Fine. I didn’t realize that he had not come in yet. 

Senator CLiark. Thank you very much. 


2. STATE BAR DELEGATES 


Mr. Matone. Each State bar association has one or more repre- 
sentatives in the house of delegates. They are selected by the State 
bar association which they represent in whatever manner the State 
organization may determine. A State bar association has one addi- 
tional delegate for each 1,000 lawyers in excess of 2,000, but these 
additional delegates are reduced by the number of delegates elected 
by local bar associations within the State. Thus no State has more 
en a total of five State and local bar association: delegates in the 

ouse. 
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3. LOCAL BAR DELEGATES 


Each local bar association in the United States having 1,000 or more 
members, at least 30 percent of whom are members of the American 
Bar Association, is entitled to one representative in the house of dele- 

ates. He represents the local association and is selected by it in 
whatever manner the local association may determine. State and 
local bar association delegates are selected for a term of 2 years. 

Senator Keatinc. How many of these local delegates are there in 
the American Bar Association ? 

Mr. Matone. There are approximately 22 from local associations. 


4. NATIONAL ORGANIZATION DELEGATES 


Certain national organizations of the legal profession, other than 
the American Bar Association, also are entitled to have a represent- 
ative in the house. Thus the American Law Institute, American Judi- 
cature Society, National Association of Women Lawyers, Conference 
of Chief Justices, Association of Attorneys General, Association of 
American Law Schools, and a number of other national legal organ- 
jzations are represented in the house by delegates selected by these 
individual organizations. 


5. SECTION DELEGATES 


There are 17 sections within the association. A section is composed 
of members of the association interested in a particular field of law, 
such as antitrust law, municipal law, criminal law, and so forth. 
The sections are organized under the authority of the house of dele- 
gates. As is the case with all subordinate groups within the asso- 
ciation, all action taken or recommended by a section which has other 
than internal effect, is subject to approval of the house of delegates. 
All recommendations as to legislation and policy matters of any type 
must be submitted by the section to the house of delegates for action 
by the house. Unless and until such recommendations are favorably 
acted upon by the house of delegates, they do not represent the view 
of the American Bar Association, and have only the status of recom- 
mendations. Each section has a delegate selected to represent the 
section in the house of delegates. 


6. ASSEMBLY DELEGATES 


The members of the association in attendance at each annual meet- 
ing elect five delegates to serve for a 3-year term. The selection is 
by secret ballot at an election conducted during the annual meeting. 


7. EX-OFFICIO MEMBER OF THE HOUSE OF DELEGATES 


The Attorney General, Deputy Attorney General and Solicitor 
General of the United States are ex-officio members of the house of 
delegates, as is the Director of the Administrative Office of the U.S. 
Court. The members of the board of governors, while serving in that 
capacity, are ex-oflicio members of the house. Former presidents 
and chairmen of the house of delegates are lifetime members of the 
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house of delegates. Under certain circumstances, former secretaries 
and treasurers of the association may become lifetime members of 
the house. 

The membership of the house of delegates is not static. At the 
midyear meeting of the house in Chicago in February, 63 new mem. 
bers were introduced to the house and seated. 

In my opinion, the house of delegates, composed as I have described 
it, is representative of the organized legal profession of the United 
States. Its action is binding upon the American Bar Association 
and its component parts. Action by the house is not binding upon 
its members individually, or upon State and local associations repre- 
sented in the house. I believe that it can fairly be said that an ex. 
pression of the house of delegates is representative of the views of the 
majority of the practicing lawyers of the United States. 

The board of governors of this association, which I have referred 
to as the executive committee of the house, is composed of one member 
representing each Federal judicial circuit, plus the editor of the jour. 
nal of the American Bar Association and the officers of the association 
who are ex-officio members. One of the functions performed by the 
board is to review all recommendations of sections and committees, 
which will require action by the house of delegates, and to recom- 
mend to the house the action which the board feels should be taken 
upon the recommendations. Needless to say, the house of delegates 
does not always follow the recommendations of the board, though 
] would say that it has done so in a majority of the cases where con- 
troversial] matters are under consideration. 

I have gone into some detail as to the composition of the house of 
delegates and the board of governors with the hope that this informa- 
tion will be helpful to the committee in evaluating the action of the 
house of delegates upon the internal security resolutions to which I 
will testify, as well as upon other legislative matters upon which the 
house of delegates may take action from time to time. 

The action of the house of delegates upon the internal security reso- 
lutions which it adopted on February 24, 1959, was taken upon the 
basis of recommendations made to the house by the special committee 
on Communist tactics, strategy, and objectives. This is a committee 
originally created on the recommendation of the members of the as- 
sociation attending the annual meeting of the association in 1950. 
The committee is composed of 10 members appointed by the presi- 
dent. Its chairman during the current year is Peter Campbell Brown 
of New York, who was formerly Chairman of the Subversive Ac- 
tivities Control Board. The remaining members of the committee 
are: 

Julius Applebaum, of Florida. 

James 8. Cremins, of Virginia. 

Egbert L. Haywood, of North Carolina. 
Ray Murphy, of California. 

Louis B. Nichols, of New York. 
Kendrick Smith, of Montana. 

Henry J. TePaske, of Iowa. 

Jackson A. Wright, of Missouri. 

Louis C. Wyman, of New Hampshire. 
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The resolutions recommended by the committee were considered by 
the board of governors in advance of the meeting of the house of 
delegates and were transmitted to the house with the following rec- 
ommendation of the board : 


The board recommends approval by the house of the several recommendations 
in the report and their transmittal to the Congress of the United States in 
order to correct legislative defects in the field of internal security revealed by 
particular decisions cited in the report. 

In making its recommendations for approval, the board does not in any way 
intend to indicate censure of the Supreme Court nor an attack upon the inde- 
pendence of the judiciary. Indeed, the obligation of the bar to defend the Su- 


preme Court as an institution is emphasized in the first resolution proposed by 
the committee’s report. 


The recommendation for approval, in the case of this report as in the case 
of all other reports of association sections and committees, does not constitute 
endorsement of statements in the report itself, such statements being those of 
the individual members of the committee. 

The latter portion of this transmittal statement is merely a reem- 
phasis of the rule which is applicable to all section and committee re- 

rts recommending action of the house of delegates. It is an essen- 
tial rule from the point of view of the house, in view of the fact that 
it must consider recommendations submitted with 50 to 75 reports, 
some of which are as much as 100 pages in length, during each of its 
2- or 3-day session. 

Under the regulations of the association, there is no procedure 
whereby the house of delegates passes upon, approves or disapproves 
the contents of committee reports which may accompany resolutions 
submitted for house action. Such reports represent the views of 
committee members signing them. Only the resolutions actually 
adopted by the house of delegates constitute the views of the position 
of the American Bar Association. 

After rather extended debate and some amendments from the floor 
which were adopted by the house, the resolutions attached hereto as 
exhibit A were adopted by the house of delegates. 

Senator Dopp. Mr. Malone, I think Justice Jones is here. Would 
you mind an interruption again ? 

Senator Clark. 

Senator Cuark. Thank you very much, Mr. Chairman and Senator 
Keating, and thank you very much, Mr. Witness, for your courtesy 
in standing aside. Members of the committee, it gives me a great 
deal of personal pleasure to introduce to you the Honorable Charles 
Alvin Jones, chief justice of the Supreme Court of the Common- 
wealth of Pennsylvania. For your information, Justice Jones 
graduated from Dickenson Law School in 1910 which is a little 
earlier than some of us came to the Senate. 

He practiced law in Pittsburgh until 1938, at which time he was the 
candidate of the Democratic Party to the office of Governor of Penn- 
sylvania. Being defeated for that office, he was appointed by Presi- 
dent Roosevelt to the Court of Appeals for the Third Circuit, where 
he served with distinction for 5 years, resigned to become chief justice 
of the Commonwealth of Pennsylvania where he has served with equal 
distinction for 11 years. 

Among the other cases in which he has participated on that court 
which I think your committee had a special interest in is the well- 
known Steve Nelson case, in which Justice Jones wrote the opinion of 
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the court. Justice Jones is an old and close personal friend of mine 
as well as having been identified with him at the bar and in the 
earlier days in politics, and I am happy indeed to present him to your 
committee. 

If I could make the comment, you can rely entirely on his belief 
in what he tells you, in his absolute integrity and on the fact that he 
has one of the finest legal minds it has been my pleasure to come jp 
contact with. 

Senator Dopp. Senator Clark, thank you very much. We are very 
pleased that you are able to be here to introduce the chief justice of 
the Supreme Court of Pennsylvania. 

Weare glad you are here too, Mr. Chief Justice. 

Mr. Jones. Thank you, Mr. Chairman. 

Senator Dopp. We will be ready to hear you in just a few minutes 
after Mr. Malone has concluded his testimony. 

(At this point in the proceedings, Senator Clark left the hearing 
room. 

ee Keating. Mr. Chairman, I would like to say that I should 
have claimed the privilege of introducing the first witness, Mp, 
Malone. He was Deputy Attorney General in 1952. 

Mr. Matone. 1952 and 1953, yes. 

Senator Kreatine. And I worked with him at that time and hay 
heard a great many fine things about him since, and have had the 

leasure of knowing him for many years, if I may be the New 
Mexican Senator for a moment and say a few good things about Mr, 
Malone. 

Senator Dopp. The record will show a retroactive introduction of 
Mr. Malone. 

Mr. Mavong. Thank you very much indeed, Senator. 

It will be noted that none of the resolutions refers to any specific 
bill, but rather to the legislative objectives which the House consid- 
ered desirable. 

Senator Dopp. Would you like to have those resolutions in the 
record ? 

Mr. Matone. I would. They are attached to the statement, and! 
would like to have them included in the record. 

Senator Dopp. We will include them at the conclusion of your state 
ment. 

Mr. Martone. Thank you, sir. 

In appearing today on the behalf of the association, it is my inten- 
tion to limit my testimony to matters as to which the association has 
taken official position by action of its house of delegates. It would 
be inappropriate for me to express a personal opinion upon legisla- 
tion as to which the house of delegates has not acted or to translate 
action of the house of delegates into support of individual bills which 
have not been considered by the house. Under the rules of the asso- 
ciation I am prohibited from so doing. In the light of that situation 
you will appreciate the fact that the resolutions themselves, which 
constitute the action of the house of delegates, establish the boundaries 
within which I am testifying. Any views which I may express out 
side those boundaries are solely my personal views and in no sense 
reflect the position of the American Bar Association. I trust that 
they can be kept toa minimum. 
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he recommendations of the house of delegates, attached hereto as 
= > 
exhibit A, may be summarized as follows: 


THE FIRST RESOLUTION OF THE HOUSE OF DELEGATES 


The first resolution reaffirms our appreciation of the fact that the 
Supreme Court of the United States, and an independent judiciary, 
are the “ultimate guardians of the Bill of Rights and the protectors 
of our freedom”; and reaffirms the obligation of the bar to defend 
the institutions of the judiciary from unfair and unjust attacks. I 
may say that this portion of the resolutions was largely ignored in the 

ublic press and by those who sought to construe the association action 
ag an attack upon the Supreme Court of the United States. 

Senator Kreatina. That has greatly distressed me, Mr. Malone. In 
eneral I think the impression has been created that the American 
Bar Association was attacking the Supreme Court of the United 
States whereas I—in speaking on this subject, including some remarks 
[made on the floor—pointed out that the very first resolution was an 
endorsement of our form of government and gave full recognition to 
the place of the Court in our system of government. I don’t know 
how it could have been expressed better than it was in the opening 
resolution. 

We all know that from time to time we may differ with decisions 
of many courts without in any way attacking or imputing the in- 
tegrity of the men who sit there or the institution of the court itself 
which we are all sworn to uphold. 

Iam glad you brought that out. It was the very first resolution. 

Mr. Matone. Thank you, sir. 

I certainly share the concern which you have expressed, and I have 
sought, in addresses that I have delivered around the country, to 
correct it wherever possible. 

But, unfortunately, the atmosphere in the country, I suppose, had 
a great deal to do with the construction, plus the desire of individuals 
to find a support for positions which they had taken which were 
not necessarily taken by the house of delegates. 

The resolution recognizes the fact that sharp differences have been 
expressed as to the soundness of certain decisions relating to Com- 
munist activity within the country, and that such differences have 
“unfortunately” given rise to condemnation of the Court itself and 
toomnibus proposals to limit the appellate jurisdiction of the Court. 
The resolution then disapproves such proposals and opposes any limi- 
tation upon the appellate jurisdiction of the Court. In so doing, 
the house was reaffirming the association’s position, taken last year, 
inopposition to the Jenner and Jenner-Butler bills. 

The first resolution further recommends that, whenever these are 
grounds to believe that weaknesses in internal security have been dis- 
closed as the result of Court decisions, remedial legislation be enacted 
bythe Congress. 

_ Finally, it recommends that the Congress specifically declare the 
intention that State statutes proscribing sedition against the United 
States shall have concurrent enforceability with Federal statutes. 
Such legislation, of course, would clarify the intention of Congress 
which the Supreme Court was seeking to ascertain in the Steve Nelson 
case through established rules of interpretation. 
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It has been asserted, in opposition to such proposed legislation, tha 
the enforcement of Federal sedition laws by Federal enforcemens 
agencies is all that is required to protect the internal security of th 
country, and that State activity in the field would handicap the Feder, 
agencies. The fact that the legislatures of 44 of our 50 States hag 
enacted such statutes is significant evidence that a contrary view js 
widely held. 

The Department of Justice, which encompasses both the investig,. 
tive and prosecuting agencies of the Federal Government having 
sponsibility in subversion cases, has recorded its support for legislatio, 
establishing concurrent enforceability. This would seem to indicat, 
that this objection, urged by opponents of the legislation, is mop 
apparent than real. My own personal experience as Deputy Attorney 

eneral of the United States fully supports this position of the 
Department of Justice. 


THE SECOND RESOLUTION OF THE HOUSE OF DELEGATES 


The second resolution takes note of the decision in the Watkins cage 
354 U.S. 178, and recommends to the House of Representatives that 
it rewrite its resolution establishing the authority of the Committe 
on Un-American Activities to meet the standards applied by the Court 
in the Watkins decision. Granted that the House is justified in maja. 
taining a committee in this field, it is difficult to see how anyone cay 
disagree with this recommendation. 


THE THIRD RESOLUTION OF THE HOUSE OF DELEGATES 


This resolution recommends that whenever a witness is subpenaed 
by the committee of the Congress, he be furnished at the time he is 
subpenaed with a copy of the basic resolution establishing the author. 
ity of the committee. It is equally difficult to see how there could kk 
disagreement with this recommendation, which is designed to afford 
minimum of protection, it is true—but protection which is now net 
afforded to the witness. 


THE FOURTH RESOLUTION OF THE HOUSE OF DELEGATES 


This resolution recommends legislation in four areas to meet the 


requirements of decisions of the Supreme Court. It recognizes the 
constitutional limitations which must be observed and urges enact- 
ment of the following legislation: 

(1) It would amend the Smith Act to define the word “organize,” as 
including the recruitment of new party members, the formation of 
new party units and other organizational activities normally incident 
to the enlargement and expansion of the Communist Party. 

In the decision in Yates v. United States, 354 U.S. 298, it was held 
that, as written, the prohibition and sanctions of the Smith Act ex- 
tended only to the original organization of the Communist Party and 
not to stankiniiaunl. activities occurring thereafter. The recom- 
mendation is that the Congress make clear its intention that the act 
extend to subsequent activity having the same objectives as the original 
organization. Obviously, all of the considerations which justify pro 
scribing the original organizations of the party extend with equal 
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force to the organizational activity which is designed to expand the 
Communist Party. 

It is further proposed that the Smith Act be amended to make it a 
crime intentionally to advocate the violent overthrow of the Govern- 
ment or to teach the “necessity, desirability, or duty of seeking to bring 
about such overthrow.” In making this recommendation, the house of 
delegates, quite obviously, was expressing its opinion that the threat 
of communism to our internal security, when balanced against the 
impact of such legislation upon our constitutional rights, is sufficiently 
great to justify the legislation. 

: Admittedly, there are two sides to that question. Admittedly also, 
some organizations in the United States do not reach the same con- 
clusion that the house did in this balancing process. The predilec- 
tions of the organizations may have something to do with the dis- 
agreement. In any event, the house of delegates has recorded its posi- 
tion unequivocally. In my opinion, its position is shared by the great 
majority of our citizens. In taking this position, the house clearly 
seems to have expressed the view that no insuperable constitutional 
questions are presented by the proposed amendment. 

(2) The next recommendation would establish the right of the 
Federal Government to discharge an employee who refused to answer 
a question propounded by a duly authorized agency of the Govern- 
ment with respect to his loyalty to the United States or facts bearing 
upon it. | a : 9 ee 

The protection of the constitutional right against self-incrimination 
does not require the Federal Government to assume the entire risk 
when an employee’s loyalty is in issue. Any employer, including the 
Government, is entitled to loyalty from its employees and clearly so in 
matters involving the very life of the employer. 

An employee who declines to answer questions bearing upon his 
qualification for employment in this respect falls below an acceptable 
minimum in qualification, be the employer public or private. The 
proposed legislation would seem to be fully justified and to constitute 
no abuse of constitutional rights. Having had some personal experi- 
ence with the problems incident to terminating the employment of an 
unsatisfactory employee of the Federal Government, I express the view 
that it is no solution to say that powers of dismissal on grounds of 
unfitness are an adequate substitute for the proposed legislation. 

(3) It is further proposed that the Immigration and Nationality 
Act be amended in the light of the decisions in Bonetti v. Rogers, 356 
US. 691, and United States v. Witkovich, 353 U.S. 194. 

The first amendment would make conduct in the United States 
which is the basis for deportation continue to have that effect though 
the alien had departed from the country and reentered subsequent 
to the acts in question. It seems rather obvious, from the legislative 
point of view, that a subsequent departure and reentry of an alien into 
the country does nothing to purge him of the objectionable features 
ofhisconduct. Ifsuch conduct is to be, as it now is, a basis for deporta- 
tion, a subsequent entry into the country should not affect the situation. 
The decision in the Bonetti case held that Congress had not so provided 
in the original act. The proposed amendment would accomplish that 
purpose. In resolving the ambiguities which the court found in this 
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act bearing upon the entry and reentry questions the Supreme Cour 
said : 


* * * We believe that our interpretation of them is the only fair and reasonabje 
construction that their cloudy provisions will permit * * *. 


This characterization seems justified. Certainly amendatory le 
lation clarifying the cloudy provisions of the act is highly desiralle 

The portion of this resolution which deals with the legislative prob. 
lems pointed out by the Witkovich decision would invest the executiye 
branch of the Government with power to prohibit an alien awaiting 
deportation from engaging in activities of the type which were the 
basis for the order of deportation. It also would give the Attorney 
General the right to interrogate aliens awaiting deportation “concern. 
ing their subversive associates or activities.” 

he Witkovich decision construed the statute as limiting such right 

of interrogation to questions— 
reasonably calculated to keep the Attorney General advised regarding the cop. 
tinued availabilty for departure of aliens whose departure is overdue. 
The American Bar Association proposal would expand that to include 
interrogation as to subversive associates or activities, where deporta- 
tion is based on subversive activity. From a superficial examination 
of S. 1302 it appears that it may go farther than the American Bar 
Association recommendation by including the provision that the alien 
may be required to give, under oath— 
such other information as the Attorney General in his discretion may consider 
necessary or advisable in the interest of the enforcement of any law of the 
United States. 

I express no opinion as to the desirability of this further extension 
of the requirement. 

(4) The final recommendation of the fourth resolution would make 
the requirements of the Foreign Agents Registration Act of 1948 a 
plicable to propaganda of a foreign principal mailed from oulial 
the country on exactly the same basis that it is applicable to domes 
tically mailed material. It is my understanding that, in practice, 
the Post Office Department so applies the law now, but a question has 
been raised as to its authority to do so. The proposed amendment 
would provide express statutory authority for application of uniform 
requirements in both cases. 


THE FIFTH RESOLUTION OF THE HOUSE OF DELEGATES 


The fifth, and final, resolution contains no recommendations for 
legislation. It commends this subcommittee and the House Un- 
American Activities Committee for their service to the country in the 
protection of the internal security of the country and recommends 
continuation of the function of the House committee and continued 
support and maintenance of this subcommittee. 

May I conclude my discussion of these resolutions by pointing out 
that it is the resolutions which I have discussed today which have 
misconstrued by some people as a censure or an attack by the bar upon 
the Supreme Court of the United States. 
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ghich will strengthen the laws protecting the internal security of the 
euntry. The recommendation of amendments of a statute to make 
it meet the requirements set out by a court decision is neither an 
attack upon the decision nor u oN the court that rendered the decision. 
Itisan every day affair in the life of lawyers. Through such amenda- 
tory legislation, a valid exercise of the legislative power usually re- 
wits on the second attempt when the first attempt contained im- 
rfections. 

Senator Kratine. However, you would agree that it would be per- 
fectly proper to criticize the decision ? 

Mr. Martone. I certainly do, sir. 

Senator Keatine. The line must be drawn between a criticism of 
the decision on the one hand, and an attack upon the institution of 
the court or upon the members of the court as individuals on the 
other hand, sir? i 

Mr. Matone. Yes, sir; that is the distinction. Certainly the criti- 
cism of court decisions is an important function of the bar. 

Senator Keatrne. You would practically have to close up your law 
schools if you couldn’t criticize court decisions. As I remember the 
professors, they were always picking on this decision or that of the 

urts. 

"Mir. Matone. You might also have to muzzle the dissenting justices. 

Senator Keating. That’s right. The very decisions themselves 
have been increasingly by divided courts, which shows the complexity 
of the problems that they face. 

Mr. Matone. Yes, sir. I certainly agree. 

The determination of legislative policy is the function of the legis- 
lative branch and the courts of the United States are the first to recog- 
nize that fact. In recommending exercise of that legislative preroga- 
tive in the respects to which I have referred, the house of delegates is 
criticizing no one. Neither has it modified its position in support of 
the Supreme Court of the United States. It is merely requesting 
legislation, enactment of which it considers to be in the national 
interest. 

In closing I would like to refer very briefly to S. 3 and the position 
of the American Bar Association in respect thereto. At the annual 
meeting of the association in 1955, the house of delegates adopted the 
following resolution on recommendation of its committee on jurispru- 
dence and law reform: 

Resolved, That the American Bar Association favors the enactment into law 
of H.R. 3, 84th Congress, 1st session, entitled “A bill to establish rules of inter- 
pretation governing questions of the effect of acts of Congress on State laws,” 
and authorizes and directs the standing committee on jurisprudence and law re- 
form to advocate by all appropriate means its passage by the Congress of the 
United States (SO ABA Rep. 145, 254 (1955) ). 

At its annual meeting in 1956, the house reaffirmed that action. It 
has taken no further action on legislation in that field. 

In 1956 and again in 1957, however, the house adopted a resolution 
reommending that the rules of the Congress be changed to require 
that a committee reporting on a bill to Congress be required to spe- 
cifically state whether there are in existence, State laws dealing with 
the subject and the extent to which the bill is intended to affect these 
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laws; also an expression as to whether or not, by the proposed legisla. 
tion, it is intended to preempt the field. 

In 1958, when H.R. 3, 85th Congress, was under consideration jp 
the House of Representatives, in. answer to an inquiry as to the posi- 
tion of the American Bar Association on the legislation, my prede. 
cessor, the Honorable Charles S. Rhyne, of Washington, D.C., advised 
the chairman of the House Judiciary Committee as follows (Con. 
gressional Record, July 15, 1958, p. 12611) : 


Dear Mr. CHAIRMAN: It is my understanding that the House will consider 
H.R.3 today. It is also my information that there is considerable misunderstand. 
ing about the position of the American Bar Association on this bill. This is to 
advise that, according to the records of official American Bar Association action, 
the bill that our house of delegates approved is different from the bill now under 
consideration by the House. While the basic principles of the bill as approved 
by the American Bar Association and the bill now under consideration by 
the House are similar, it is not correct to say that the association has approved 
the pending bill. 

I am certain that the American Bar Association would be glad to consider 
the pending bill and report upon it at an early date if given an opportunity 
to do so. 


The situation stated by Mr. Rhyne has not changed in the meantime, 
The house of delegates has not had an opportunity to study S. 3 of the 
86th Congress, Ist session, which, I understand, differs in some respect 
from H.R. 3 of the 84th Congress. 

I am requesting a study of this bill by an appropriate committee, on 
the basis of which I have no doubt that up-to-date action by the house 
of delegates will be taken. Until that has occurred I can add nothing 
to the foregoing recitation as regards the present position of the 
American Bar Association or the pending legislation in this field. 

I would like to close, Mr. Chairman, with my sincere appreciation 
of the opportunity to appear. 

(The resolutions referred to follow :) 


RESOLUTIONS ADOPTED BY THE HOUSE OF DELEGATES ON RECOMMENDATION OF THE 
COMMITTEE * 


I 


Whereas the Supreme Court of the United States and an independent judiciary 
created by the Constitution have been and are the ultimate guardians of the 
Bill of Rights and the protectors of our freedom, and as such it is the duty of the 
members of the bar to defend the institutions of the judiciary from unfair and 
unjust attacks; and 

Whereas this association recognizes that sharp differences have been expressed 
as to the soundness of some of the recent decisions of the U.S. Supreme Court 
affecting the National and State security, with particular reference to the 
activities of domestic and foreign Communists within our country ; and 

Whereas such differences have given rise not only to severe criticisms of the 
decisions, but unfortunately to condemnation of the Court itself, and to omnibus 
proposals for limiting its appellate jurisdiction ; and 

Whereas, while members of this association view some of the decisions to be 
unsound and incorrect, they deem such broad omnibus proposals at this time 
unwise and likely to create more problems than they will solve: Therefore, be it 

Resolved, That the American Bar Association disapprove proposals to limit 
any jurisdiction vested in the U.S. Supreme Court; be it further 

Resolwed, That wherever there are reasonable grounds to believe that as a 
result of Court decisions, weaknesses in internal security have been disclosed, 
remedial legislation be enacted*by'‘the Congress’ of the United States, including 





1The resolutions as shown here were adopted by the house of delegates meeting in 
Chicago, Feb. 24, 1959. They include amendments incorporated on the floor of the house. 
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a specific pronouncement of congressional intention that State statutes pro- 
gribing sedition against the United States shall have concurrent enforcibility. 


II 


Whereas recent declarations by the U.S. Supreme Court (notably in Watkins 
y, United States 354 U.S. 178) have been construed as holding that the House of 
Representatives has not spelled out with sufficient clarity or detail the authority 
granted to the Committee on Un-American Activities and queries whether the 
sid committee has been carrying out properly its congressional mandate, which 
interpretation has resulted in the reversal of trial court convictions for contempt 
of Congress ; and 

Whereas it has been deemed by many Members of the Congress, the bar and 
the public that such declarations and interpretations thereof tend to impede the 
work of the Congress through its committees and thereby create a problem, the 
solution to which must be found ; and 

Whereas it is the view of this association that the quickest and best solution 
is for the House of Representatives to rewrite its resolution of authority to its 
congressional committee investigating internal security and Communist activities 



































reasonable misunderstanding or evasion : Now, therefore, be it 

Resolved, That this association recommend to the Congress that the House of 
Representatives rewrite and adopt its basic resolution of authority for the 
Committee on Un-American Activities under the same name or such name as 
such legislative body shall designate, setting forth that the purpose in creating 
said committee is to study the operation of existing laws and the requirements 
of further legislation, in addition to defining clearly and adequately the powers of 
such committees. 

Ill 


Whereas your committee deems it advisable that the precise terms of the basic 
authority of the congressional committee which subpenas the witness to appear 
and testify should be made available to each witness subpenaed, for his enlight- 
mentin advance of the hearing : Now, therefore, be it 

Resolved, That this association recommends to the Congress that whenever 
any of its committees subpenas a witness to appear and testify or to give evi- 
dence, such committee should furnish the witness at the time he is subpenaed 
with a copy in writing of the precise terms of the basic authority of the com- 
mittee. 

IV 


Whereas recent decisions of the U.S. Supreme Court, in cases involving Na- 
tional and State security and with particular reference to Communist activities, 
have been severely criticized and deemed unsound by many responsible au- 
thorities ; and 

Whereas problems of safeguarding National and State security have been 
exposed or created thereby which this association feels would be best solved by 
the careful study of each decision, and the prompt enactment of sound amend- 
ments to existing laws within the constitutional powers of the Congress: Now, 
therefore, be it 

Resowed, That this association recommend to the Congress the prompt and 
careful consideration and study of recent decisions of the U.S. Supreme Court 
and the preparation and passage of separate amendments to the laws involved so 
as to remove any doubt as to the intent of the Congress, and to remedy any 
defect in the existing law revealed by the decisions; be it further 

Resolved, That legislation be promptly enacted to eliminate obstacles to the 
preservation of our internal security in the following areas: 

(a) Amend the Smith Act to define the word “organize” to include the recruit- 
nent of new party members, the formation of new party units, and the regroup- 
ing, expansion, or other activities of an organizational nature performed by mem- 
bers of existing clubs, cells, classes and other units so as to insure the applica- 
bility of this section of the act to Communist actionists, agents, organizers, colo- 
nists, or members currently performing organizational work. ; 

(b) Amend the Smith Act to make it a crime intentionally to advocate the 
violent overthrow of the Government of the United States or to teach the ne- 
cessity, desirability, or duty of seeking to bring about such overthrow ; in order 
that (1) this Nation might take protective steps to prevent acts which, if not 
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prevented, could result in bloodshed and treachery; and (2) this Nation neeg 
not be forced to delay the invoking of the judicial process until such time gg 
the resulting damage has already been wrought. (See Yates v. US.) 

(c) Establish the right of each branch of Government to require as a ¢op. 
dition of employment that each employee thereof shall not refuse to answer g 
query before a duly constituted committee of the Congress or before duly ap. 
thorized officers of either the executive or judicial branches of the Government 
with respect to Communists, Communist front or other subversive activities or 
any other matter bearing upon his loyalty to the United States, as the Goverp. 
ment has a right to know his record. 

(d) Invest the executive branch of the Government with the right to protect 
our internal security against the activities of aliens who were Communists at 
the time of their entry into the United States or became Communists at any 
time subsequent to their entry into the United States by providing for their 
deportation without any deprivation of due process; and the right to make ang 
enforce reasonable restrictions on aliens awaiting deportation to prohibit them 
from engaging in any activities identical or similar to those upon which the 
aliens’ deportation order was based, with the further right fully to interrogate 
aliens awaiting deportation concerning their subversive associates or activities, 

(e) Insure the effectiveness of the Foreign Agents Registration Act of 1948 by 
a requirement that political propaganda by agents of foreign principals be la. 
beled for what it is where such agents are situated outside the limits of the 
United States, but nevertheless directly or indirectly disseminate such propa. 
ganda within the United States. 

Vv 

Whereas the respective records of the Subcommittee on Internal Security of 
the Senate Judiciary Committee and of the House Un-American Activities Com. 
mittee both charged with the duty of investigating internal security and Com- 
munist activities are records of accomplishment and great service to the Na- 
tion ; and 

Whereas the continuation of the work of these committees is essential to the 
enactment of sound and adequate legislation to safeguard the National and 
State security. Now, therefore, be it 

Resolved, That the American Bar Association recommends that the House of 
Representatives continue to maintain a committee to investigate matters relating 
to national security with particular emphasis on Communist activities invested 
with adequate jurisdiction to accomplish its purpose, and that the Senate con- 
tinue to maintain and support its Subcommittee on Internal Security; and be it 
further 

Resolved, That such committees maintain close liaison with the intelligence 
and security agencies, as well as with the Attorney General of the United 
States, to the end that they may be kept advised as to legislative needs of the 
executive branch of the Government required to carry out its responsibilities 
for internal security. 


Senator Dopp. We appreciate the fact that you did appear. We 
have been trying in these hearings to get the best opinion and the 
best advice we can obtain from competent and qualified people in this 
country, and we consider you one of the best qualified, and your ten- 
perate, and I think well-reasoned statement, will be helpful to us. 

We said at the outset that we have set as our objective the writing 
of remedial legislation, where remedy has been indicated, particularly 
by the Supreme Court. 

We think we should try to fill up the absences as they have appeared, 
or obstructions in our internal security law. That is our objective here 
in this committee and your statement is helpful and I am glad you 
came. I am sure I speak for Senator Keating as well, I have a tele- 
phone call to answer. Would you carry on for a few minutes if there 
are questions ? 

I am personally grateful to you. 

Mr. Martone, Thank you, sir. 
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(At this point in the proceedings, Senator Dodd leaves the hearing 
Te oe IKXeATING (now presiding). I have no questions. : 

Mr. Sourwiye. I have just two, Mr. Chairman. One is probably 
needless but it will do no harm to emphasize this, Since your very 
fine exposition of the fact that the Bar Association, in recommending 
legislation in certain areas, did not intend its action as an attack on 
the Court, it would follow with at least equal force, would it not, that, 
if this committee recommends such legislation to the Congress or the 
Congress enacts it, the action of neither the committee nor the Con- 

ss should be taken as an attack upon the Court ? 

Mr. Matone. I certainly agree, sir. 

Mr. Sourwine, The second question I should like to ask is whether 
the caveat that you filed with regard to S. 3 would carry over to the 
bills pending before this committee which would be operative in the 
narrower field of internal security and antisubversion legislation alone 
or whether the fact that the Bar Association had specifically, in its res- 
olution, called for such legislation, would mean that, in this narrower 
field, the legislation has the Bar Association endorsement, sir ? 

Mr. Matone. In the narrower field of subversion we are affirma- 
tively on record in support of legislation. In the broad overall field, 
the caveat results, I think, primarily from all of the discussion as to 
the question of retroactivity which has occurred since the house of 
delegates originally acted on this proposal, and that isthe reason. But 
that, of course, is not applicable in the narrow range of internal secur- 
ity where we are firmly in support of legislation. 

‘Mr. Sourwine. That is all the questions, 

Senator Keartnc. Has the Bar Association taken any action with 
regard to the possibility of legislation dealing with the State’s power 
over admissions to the bar, arising, I think, from the Supreme Court 
decision in the New Mexico case ? 

Mr. Matone. Yes. I was one of the losing parties in that case, 


Senator. I happened to be a member of the board of bar examiners 
in New Mexico. 


Senator Keattnc. Oh, is that so? 


Mr. Martone. But we have not taken and I think will not take any 
action in that area. At least, the association opposed that portion of 
the Jenner bill, and that was continued into the Jenner-Butler bill 
aid our opposition continued where it was proposed to withdraw 
appelate jurisdiction from the court in that area. 

think we are firmly on record in opposition to any withdrawal 
of appellate jurisdiction from the court. 

Senator Kratine. Thank you very much, sir. 

Mr. Matone. Thank you, sir. 

Senator Keatina. Chief Justice Jones, we are delighted to have 
you as our next witness. We will be happy to hear from you. 


TESTIMONY OF CHIEF JUSTICE CHARLES ALVIN JONES, OF 
PENNSYLVANIA 


Mr. Jones. Mr. Chairman, I feel it is an honor to be asked to come 
tereaas I was. I received a message from Mr. McManus of the staff 


hst week, I think it was Tuesday. He said in that Senator Dodd 
39483—59—pt. 1—_—-18 
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would like me to come here and speak with regard to any of these 
bills that I might care to speak on. 

There was one that I was particularly interested in and that js 
Senate bill 3. But it is unusual for a judge to go out and defend ap 
opinion that he had a part in, and I have never sought the oppor. 
tunity to do it. This was an occasion though, being invited by the 
committee to come down, and that bill was before the committee, and 
to speak here. I thought it would rather be running out if I didnt 
come down and give my views with regard to it. 

(At this point in the proceedings, Senator Dodd reentered the 
hearing room.) 

Mr. Jones. Mr. Malone sent me copies of all of the bills, I think, 
that you are holding hearings on at the present time. I have them 
listed here somewhere. 

In any event I have gone over them and divided them up, and the 
Senate bill 3 combines both Senate bill 294, or rather comprises Sen- 
ate bill 294, although it was introduced first, and Senate bill 1299 as 
I saw it. 

That is the one that I would speak on particularly, because of Sen- 
ate bill No. 3. 

The other bills when I looked over them—from 1301 to the end— 
I have nothing to say with regard to them at all. Mr. Sourwine, I 
received from him a letter on Saturday, enclosing Senate bill 1689 
which has been included in your hearings, and is the one which estab- 
lishes the Freedom Commission. Even if I did receive it Saturday I 
certainly haven’t had time to look it over carefully and therefore have 
nothing to say with regard to that bill whatsoever. I know nothing 
about it. I only had the bill since Saturday and didn’t get a chance 
until yesterday afternoon to read it at all. 

We started our April court session in Philadelphia last Monday, 
so I told Mr. McManus when he called me that I was engaged in court 
and it was going to be very difficult. And so we tried to figure out 
some day this week that I felt I could get away and not be in any 
way slighting my duties, and so we went down the line and I found 
that Monday was the only day I could be here, and so he arranged 
that. 

I was saying when you were out, Senator Dodd, that I understood it 
was at your request that I was to come here. 

Senator Dopp (now presiding). Yes. 

Mr. Jones. And I only say that, in that I want to make it clear! 
didn’t seek the opportunity, although I was glad to avail myself of 
it under these auspices. 

Senator Dopp. No indeed, you did not seek it. I must say that I 
sought it. I thought it would be helpful if we could hear from you. 

Mr. Jongs. I hope I may be, and if I may say one word that would 
be helpful, I would think that my trip was quite worthwhile. 

It so happens that I wrote the opinion for the Supreme Court of 
Pennsylvania in Commonwealth v. Nelson. Two members of the 
court were disqualified for personal reasons. Therefore, the court 
consisted of five members. Incidentally, if I may interrupt here, I 
notice from this press release which contained these bills, it also’ said 
you could submit a statement if you wish which had to be submitted 2 | 
hours in advance. 
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I haven’t any prepared statement. I was going to express my views, 
and any questions you had to ask I would be very glad to answer if 
[am able to do so. 

Five members of the court sat for the hearing of the Nelson appeal. 
We heard it in May of 1953, and the decision came down in January 
of 1954. It was not lightly gone into, It was a matter that caused 

at debate in conference, and that we were not entirely unanimous 
is evidenced by the dissent, which goes to quite some length, by a jus- 
tice of our court. We went over that very, very carefully. ; 

I heard Mr. Malone here speak about the large number of States 
that have the antisedition laws. That is true. But my recollection is 
that we never had an antisedition law in Pennsylvania until 1919. As 
a result after World War I, the then Attorney General Palmer began 
to search out alleged subversives. You will recall that they sent the 
Buford abroad with 1,400 deportees and so forth and the States were 
encouraged to pass these sedition laws that would include sedition 

ainst the Federal Government. I remember the circumstances 
under which it was done in Pennsylvania. 

While it was 1919, we all were very sensitive to any infiltration or 
subversion from any point. But, while that bill was pending in the 
legislature at Harrisburg, the capital grounds were surrounded by a 
cordon of State police. Every man there, I think, was conscious that 
there was likely to be a bomb thrown or something of the sort. But 
as soon as that bill was enacted, away went the police. I think there 
was a certain impetus given to things like that to exploit popular 
fear, and we do have fears. It is natural. 

But our great concern is the preservation of our Union and not its 
destruction, either from without or within. And to that end we all 
want to bend our efforts I am certain, and it is, to my mind, the fact 
that the supercession of the States in sedition against the Federal 
Government is an absolute legal necessity under our constitutional 
system. 

Now there can be places where the Congress can grant powers under 
the Constitution, it can cede a certain part to the States. 

You will recall the old license cases—back in 1838 or so I guess it 
was—where they came up from New England States which had local 

rohibition laws. Portsmouth was one. That is in one of those cases. 
Thaven’t read them in a number of years but I recall them very well 

because I was interested in them and what the Supreme Court held 
inthat instance. Portsmouth, N.H., had a local ordinance prohibiting 
the sale of alcoholic beverages, and some enterprising man from 
Salem, Mass., put a barrel of gin on board a boat and sailed it into 
Portsmouth and invited them to come and pay a fee and take a cup of 
gin; they arrested him and he plead that the gin was in interstate com- 
merce, being in the original package, the barrel. 

The Supreme Court said, “No, we have not yet congressionally, na- 
tionally, acted in that field, and therefore we are going to sustain those 
local ordinances.” I think there were three of those cases then, that 
strue, You will recall that prior to national prohibition one of the 
great difficulties was the wet States, if I may use a slang expression, 
slopping over into the dry States and the dry States were pretty 


jealous of their rights to maintain their dryness, and that was difficult 
todo with the original package. 
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The interstate commerce could not be touched in that form. §o 
they passed, I think it was in 1913—President Taft was President— 
they passed the Webb-Kenyon Act, which was a cession on the part 
of Congress of its power over the control of the interstate commerce 
when it entered dry States where they had laws against the importa. 
tion of liquor. My recollection is, and I am just speaking from 
memory on this, that Mr. Wickersham, Attorney General, advised 
the President it was unconstitutional, an unconstitutional delegation 
and he vetoed it but it was passed over his veto by the Congress and the 
Supreme Court of the United States sustained it as being a constitu. 
tional cession of power on the part of the Federal Government. Com- 
ing to the supercession cases, and it is a strange coincidence in a way, 
but it was my privilege, as Senator Clark said, to serve 514 years on 
the Court of Appeals for the Third Circuit. 

[ went on there the ist of August 1939. One of the first cases ] 
was on was a three-judge case, ines v. Davidowitz. Pennsylvania, 
that year, had passed, at the 1989 session—we have biennial sessions 
*n Pennsylvania and they fall in the odd years—that year Pennsyl- 
vania had passed an alien registration act, and a man in Philadelphia 
named Davidowitz filed suit in the Federal court for the eastern 
district of Pennsylvania testing the constitutionality of this Pennsyl- 
vania statute. 

It was a three-judge court presided over by Chief Judge Biggs and 
I was the circuit judge too and Judge Albert Watson of Scranton 
was the district judge of the court. 

We heard the case in Scranton. Judge Biggs wrote the opinion for 
the court and it was unanimous. We declared the act unconsti- 
tutional, but not because it was in any way an interference with Fed- 
eral powers or impinging upon Federal powers, but we declared it 
unconstitutional for another reason. The State appealed that decision 
to the Supreme Court directly, as it could in the circumstances ina 
three-judge decision, and when it got there, the Smith Act had been 
passed, or rather it was title IIT of the Smith Act—I think I am 
right because it is the Smith Act that takes in all of them. Title III 
has to do with alien registration. Title I is the antisedition provi- 
sions. Title III had to do, as I say, with the alien registration. 

By the time the appeal was heard by the Supreme Court, that 
Smith Act had been passed, and the Supreme Court, by a vote of 7 to 
2, struck down the Pennsylvania statute as being an interference with 
a Federal power, that the regulation by the Federal Government is s0 
pervasive as not to admit of any interference by the States. 

And when it came to us on this Nelson case, here it was. What had 
become the antisedition act of 1919 of Pennsylvania became, went into 
the Criminal Code of 1939. That was followed by the Smith Act at 
Washington, and we saw nothing but supercession again. I am not 
going into the trial of that case, it was a long and tedious trial, and 
it was at great expense and I think—I know that I speak for the ma- 
jority of the court, if not for the minority members at this point, 
that there was so much trial error in it that it would have had to go 
back and be tried all over again. 

But that wasn’t the point. The big point was the supercession which 
was presented and argued on the basis of the Davidowitz case, Hines 
v. Davidowitz. 
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Now the decision there was just as I said a few minutes ago. 
Justice Black wrote the opinion for the Court, 7 to 2, and they 
said that this was an interference in the matter of nationals of 
foreign governments resident in this country, involving conditions 
so intimate and so very delicate as might cause international difficul- 
ties between our National Government and the foreign government. 

But he also said that this affected the rights, liberties, and personal 
freedom of individuals, which are the matters, insofar as they get to 
the Federal court, which are protected by the 14th amendment to the 
Constitution. 

We saw no difference, we could see no difference in the Nelson sedi- 
tion case. 

Now, I have heard no one raise any complaint against the Hines 
decision at any time, and it is the matter of denying to the States the 
power to punish, to condemn and punish sedition against the Federal 
Government, not against the States, with which the decision is con- 
cerned: The States’ right to protect themselves is left unimpaired. 

Of course I don’t like to refer to my own opinion, because, as I 
said a while ago, it is a strange thing for a judge to be defending 
his opinion. You don’t do that, as you all know very well. But in 
that case, the Nelson case, this thing stood out so plainly that while 
the State was prosecuting—and by the way the Pennsylvania statute 
applied to both, sedition against the Commonwealth or against the 
Government of the United States, the only evidence introduced at 
trial was the evidence that charged Nelson with sedition against the 
Federal Government. 

It is difficult to contemplate sedition against the State, though, that 
is not at once sedition against the Federal Government, because the 
Federal Government is composed of the constituent States. I was 
about to say 48, but I guess it is July 4 next when we will have 50. 
They are on their way now. 

It is difficult to think of anything being assaulted in a seditious 
manner that would not involve the Federal Government immediately. 

So far as violence is concerned, dynamiting, sabotage, or anything 
else, there are plenty of statutes on the books of Pennsylvania, peace 
awts, by which offenders may be indicted, tried, and convicted. 

I was saying a while ago about the sedition act in Pennsylvania 
being one of those 1919 acts, of which there were so many enacted 
over the country at one time. Prior to that we had several statutes. 
One was a syndicalist statute and the other was called criminal an- 
archy. I never knew anybody that was tried or charged under them 
except some labor leaders or people mixed up in labor disputes in 
Pennsylvania. 

I think about three of those cases got to the appellate courts and 
that was as much as the statutes ever were used. Those are not the 
sedition acts, of course. But what this leads to in a State like Penn- 
sylvania, if you act to cede the power that the Supreme Court said was 
not the State’s power in the circumstances, the Federal Government 
having entered the field in its own defense, you confer that power and 
we have 67 district attorneys in Pennsylvania to use it. 

Many of them are ambitious. One of the greatest implements they 
can use is to start a proceeding of some sort, and it goes into the 
paper. I think it is going to harm the Federal Government in its 
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detection of subversion. Mr. Hoover said as much. That is quoted 
in the Supreme Court’s opinion in the Nelson case. The condemned 
interference is strong as it can be, where, as in Pennsylvania, about 
the interloping of individuals, because it is not State action. 

The proceeding can be started by an individual going before a 
local alderman or justice of the peace and making an infor mation. 

That is what was done in the Nelson case. The State did not in- 
form against Nelson. It wasa private prosecution. 

Senator Keating. May I interrupt? 

Mr. Joners. Yes, certainly. 

Senator Kratirnc. The Attorney General has approved legislation 
to deal with the Nelson case and has recommended passage of it, that 
narrow part of 5.3 

Mr. Jones. Yes. 

Senator Keatrne. Dealing only with the Nelson case ? 

Mr. Jones. Yes. 

Senator Keatine. Has the approval of the Attorney General? 

Mr. Jones. Yes. I didn’t know that Attorney General Rogers had 
approved it. 

Senator Dopp. I think, as a matter of fact, the case was before the 
Supreme Court, the Attorney General, as amicus curiae, indicated that 
it was his position that at least the States had not interfered with or 
impaired or hindered the work of the Department of Justice. I am 
right on that ? 

Mr. Sourwine. That is correct, Mr. Chairman. I think at that 
time the Attorney General was Mr. Brownell, not Mr. Rogers. 

Senator Dopp. Whoever the Attorney General was at any rate. 

Mr. Jones. Chief Justice Warren’s opinion cites that there were 
intervening attorneys general from a number of the States and the 
Solicitor General of the United States. That is in the opinion. 

Senator Keating, I may mention something personal to you though. 
1 was working on the opinion in Nelson in 1953, in the summer, and you 

made a speech at the bar association in Boston, and in there you had 
this idea, and I was quite a bit taken with it and wrote to your office 
in Rochester for a copy of the opinion. You had gone to Europe by 
that time, but your secretary sent it to me, and I either heard from her 
or you later. ‘I don’t know which. I haven’t got the correspondence 
with me. But what I am coming back to—of course, we all change 
our minds—but what you said there I, at one time had as a footnote 
in my Nelson opinion, because I considered it very, very pertinent to 
that point, that there is too much interference below with the Federal 
Government. 

Senator Kratrne. I hope I am not responsible for that opinion in 
the Nelson case. 

Mr. Jones. I haven’t looked that up, it is that many years ago. 
No; it isn’t inthe opinion. You gavethespeech. I think it was 1953, 
in Boston, you nomen 

Senator Kreative. I don’t remember what I said, but I don’t think 
I was dealing with the question of subversion in any way; was I? 

Mr. Jones. You will pardon me for bringing it in because I did 
not mean to tie you to that at all. 

Senator Keatine. That is all right. 
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Mr. Jones. I thought the thought was in your mind that we were 
trying to enforce, as a Federal right, exclusive Federal right, in the 
opinion in the Nelson case. <As I say, the States are not in any way 
hampered. Now what they can do—that matter only came to mind 
within the last couple of days because I remembered it and I didn’t 
get into my papers or anything because I was busy right up to the 
end of the week. 

If I am mistaken, why I would certainly say so, but I recall that 
distinctly as something you said in that speech and I sent and got a 
copy of it from your secretary. As I say, she responded by saying 
that vou had gone ahead—I think, with some committee in the 
House—that summer after the meeting of the American Bar As- 
sociation. 

Senator Dopp. Justice Jones, we have heard this fear expressed by 
one witness here on this subject: That unless the States have at least 
concurrent jurisdiction in this area, they will be prohibited from 
exercising any investigative functions within the States. This seems 
tome, from what I have heard in these proceedings, to be the strongest 
objection that has been offered. I wonder if you would tell us what 
you think about that ? 
~ Mr. Jones. Yes; Iam glad to, Mr. Chairman. I said a while ago 
that you are not often called upon to defend your own decision. That 
isnot what I was called on for. 

Senator Dopp. No. 

Mr. Jones. Yet I am in that position. 

Senator Dopp. I hope you don’t feel that way. 

Mr. Jones. What I mean to say is that I came down not to try to 
sustain the ruling in the Nelson case. It is not for me to try to do 
that at any time. 

Senator Dopp. No; that was not in my mind. I thought it would 
be helpful to us to hear you, who are a distinguished jurist, and you 
have already made perfectly clear that you are highly qualified in 
this field. We want to hear from all of the good minds on both sides. 
This is not a defense of the decision at all. 

Mr. Jones. Senator, on that point that you raise now about stopping 
the States’ investigative processes, I don’t think it would have the 
slightest effect on that. 

On the contrary, I think that under the impetus of the Attorney 
General and of the FBI, the States could render much help, because 
one of the dangers—-just taking the Nelson case for instance, local to 
Pennsylvania—who knows but what there was a conspiracy across the 
United States? And one man, a private individual, steps in and 
starts a criminal proceeding, stopping the thing in a sense in its 
tracks, you don’t know how much intereference there is in its whole 
ambit. I would like to, if I may, read this. 

This is not a prepared statement. This is already in the Con- 
gressional Record. It is my remarks at the chief justice’s conference 
at Pasadena this summer and my good friend Senator Clark was 
kind enough to put it in the Congressional Record. 

The ruling in the Nelson case will not impede or interfere with the detection, 
prosecution, or conviction of a single Communist or other subversive who advo- 
cates the overthrow of our Government by force and violence, and no one can 


authentically assert to the contrary. What the Nelson case did was to recog- 
nize in the Federal Government the unrestricted right to control its defense 
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against internal subversion unhampered by meddlesome or officious interference 
from any subordinate sovereignties or political subdivisions. At the Same time, 
the Nelson decision does not deny to the States the right to convlemn sedition 
against themselves, but of course it is fanciful to contemplate sedition againgt 
the States which is not sedition against the Government. 

That I have already mentioned, but here this is where the States 
can help greatly, I think: 

Any information as to possible offenders against the Federal Sedition Act 
which a State obtains can and should be promptly transmitted to the Federa] 
Bureau of Investigation and if sedition cases should perchance become numer- 
ous, Congress can constitutionally confer concurrent jurisdiction on State courts 
to try such cases in relief of Fetleral court administration. But, and this is 
basically essential, informations against alleged sedition offenders must be made 
under the Federal statute and the prosecution of indictments therefor conducted 
under the direction and under the supervision of the Department of Justice. 

The States can help too on this thing greatly—just see this under 
the Federal Employers Liability Act. You can have them in the 
Federal or local courts. The same thing here. The whole thing must 
be under one control, of which the Federal Government is the head, 
no matter how much they may call upon the States to assist in trying 
the cases even, if they have got alot. Otherwise there is no coordina. 
tion. Then the disparity in sentences. Take, for instance, Pennsyl- 

vania’s statute provides for a penalty up to 20 years in the penitenti- 
ary, a fine of $10,000, and Nelson was given 20 years, a $10,000 fine and 
costs of prosecution, which, in taxable costs alone—and that is a 
minor part of it—was $13,000. 

He was taken to the Federal court right after that and tried in the 
western district of Pennslyvania on exactly the same charge and the 
same evidence, a lot of books were put in evidence, pamphlet s and so 
forth. 

Most of it is in the Congressional Library. Copies can be had at 
any time. He was found guilty down there and he was given a 5-year 
sentence in a Federal court. 

There is a disparity you not only have between the State and the 
Federal Government, but you have it between the States. So, to my 
mind, it is going to make a confusion worse confounded in the matter 
of searching out, prosecuting, and convicting those who would over- 
throw our Government by force and violence. 

I think that is a very, very important consideration in the matter 
of the cession of power to condemn sedition against the United States, 
The United States is the one to do that as I see it. 

I was going to suggest here that I have the Supreme Court's 

opinion in this case, and it was very, very interesting. It is along 
the line of what I have been saying, 1f I may have just a minute. 

In addressing the Federal State Conference on Law Enforcement 
Problems of National Defense held on August 5 and 6, 1940, only a 
few weeks after the passage of the Smith Act, the Director of the 
Federal Bureau of Investigation said: 

The fact must not be overlooked that meeting the spy, the saboteur, and the 
subverter is a problem that must be handled on a nationwide basis. An isolated 
incident in the Middle West may be of little significance but, when fitted into the 
national pattern of similar incidents, it may lead to an important revelation of 
subversive activity. 

It is for this reason that the President requested all of our citizens and law- 
enforcing agencies to report directly to the Federal Bureau of Investigation 


any complaints or informations dealing with espionage, sabotage, or subversive 
activities. 
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In such matters, time is of the essence. It is unfortunate that, in a few 
States, efforts have been made by individuals not fully acquainted with the 
farflung ramifications of this problem to inject superstructures of agencies be- 
tween local law enforcement and the FBI to sift what might be vital information, 
thus delaying its immediate reference to the FBI. ae . 

This cannot be if our internal security is to be best served. This is no time 
for redtape or amateur handling of such vital matters. There must be a direct 
and free flow of contact between the local law enforcement agencies and the 
FBI. The job of meeting the spy or saboteur is one for experienced men of law 
enforcement. 

That was the Director of the Federal Bureau of Investigation, and 
I think that is very, very sound. I think that the Nelson case did no 
more than that. 1 don’t know—we are talking merely factual matters 
here and not legal problems, because frankly—l don’t think I should 
say that, because I was going to give a legal opinion and I don’t need 
to give a legal opinion to this august body. 

Reistor Dopp. We will be very happy to receive it. 

Senator KratTina. We could use some. 

Mr. Jones. No, Senator. 

Senator Kratine. We have a lot of lawyers on the staff here. 

Mr. Jones. I think I have touched on the highlights. I will say 
this: I will put it this way, that the Federal regulation of anything 
immediately affecting the maintenance of the Federal Government 
is so pervasive as not to admit of any interference by the States 
other than it is invited by the Federal administrators. 

In other words, if they are given, if the States are given back 
power—I say given back. I am using the wrong term. If the States 
are now accredited with having the power to condemn sedition against 
the Federal Government and hold investigations and trials, I think 
that is an affront on the ability of the Federal Government to defend 
itself, which I think is a power that must remain absolutely unim- 
paired, whatever causes someone might think to be otherwise. I 
think I have expressed myself fully, Senator Dodd. If there are any 
questions you would like to ask, I would be glad to answer. 

Senator Dopp. I don’t have any, Justice Jones. I am very grateful 
to you for coming here. You have been very helpful to us. 

Mr. Jonrs. Pardon me, I have my remarks at Pasadena which were 
pretty hastily prepared. I have a copy here and will be glad to leave 
it with you. 

You have probably seen it. 

Senator Dopp. I think it ought to be put in the record. 

Mr. Jones. It is in the Congressional Record, but you could put 
itin your committee’s record ; yes. 

Senator Dopp. It will be put in the record at this point. 

(The document referred to foilows :) 


REMARKS oF CHIEF JUSTICE CHARLES ALVIN JONES, OF PENNSYLVANIA, ON THE 
RESOLUTION INTRODUCED BY THE COMMITTEE ON FEDERAL-STATE RELATION- 
SHIPS AS AFFECTED BY JUDICIAL DECISIONS AT THE CONFERENCE OF CHIEF 
JUSTICES IN PASADENA, CALIF., AUGUST 23, 1958 


Mr. Chairman and members of the Conference of State Chief Justices, for this 
intrusion upon your time to speak in opposition to the pending resolution, I shall 
ueither apologize nor palliate. The matter is of such transcendent importance, 
constituting, as it does, an unwarranted attack on the constitutional structure 
of our Federal Union of such shocking portent in the circumstances as to warrant 


the fullest and freest discussion before definite action with respect thereto is 
taken by this body. 
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My only embarrassment in speaking, as I shall on this occasion, stems from 
the pleasant social relations I have heretofore enjoyed with the members of the 
committee, as well as others of the conference, which relationships I trust may 
continue to endure unimpaired. But, however that may be, a stern duty con- 
fronts me which requires me to do all that I can within my limited capacity to 
help bring about, if possible, the defeat of the resolution now before us. 

The committee report, which the resolution approves, concludes that the 
overall tendency of decisions of the Supreme Court in more recent years has 
been to press the extension of Federal power; that, to an extent, the Supreme 
Court has assumed the function of policymaking; that, too often, the Supreme 
Court has tended to adopt the role of policymaker without proper judicial re 
straint, particularly in respect of the extent and extension of Federal power and 
the supervision of State action by the Supreme Court by virtue of the 14th 
amenument; and that the result of all this is that a study of recent decisions 
of the Supreme Court will raise at least considerable doubt as to the validity of 
the long-time American boast that we have a government of laws and not of men, 

These strictures on the Supreme Court are entirely uncalled for and cer. 
tainly are not justified on the basis of the decisions, which the report cites for 
criticism, such as Pennsylvania v. Nelson, 357 U.S. 497, designated by the report 
as an example of “the wide sweep now given to the doctrine of preemption”; or 
Schware v. Board of Bar Examiners of New Mewico, 353 U.S. 252; honigsberg 
v. State Bar of California, 353 U.S. 252; Watkins v. United States, 354 U.S. 178, 
and Sweezy v. New Hampshire, 354 U.S. 234. Each of the latter decisions 
afforded appropriate judicial protection to the rights of the individual involved 
against hostile State action violative of the 14th amendment. Regardless of 
ones’ point of view, none of those cases can, in my opinion, be logically cited 
as an extension of Federal power or a contraction of State’s rights. Each was 
merely a judicial application of a long-ordained Federal power to a new set of 
circumstances. 

Judging from the public prints and the agitation in Congress ever since Penn- 
sylvania v. Nelson was handed down by the Supreme Court of the United States 
on April 2, 1956, it has been evident that the doctrine of Federal preemption, 
as applied in that case, was being made the special béte noir of the bitter critics 
of the present day work of our Supreme Court. As it happened to fall to my lot 
to write the majority opinion in the Nelson case for the Supreme Court of Penn- 
Sylvania, whose judgment, incidentally, was affirmed and not reversed, I beg 
your indulgence while I endeavor to demonstrate that the ruling in the Nelson 
case was in no sense ‘‘a wide sweep of the doctrine of preemption” or any exten- 
sion whatsoever of Federal power. It was but the enforcement of a power in- 
herent in our Federal Government ever since the adoption of the Constitution 
in 1787, namely, the right to protect itself most efficiently and effectively against 
all enemies, foreign or domestic. 

The curt observation with which the committee report dismisses and im- 
plicitly condemns the Nelson decision derives from a monograph by a law pro- 
fessor whose services, as the report indicates, were specifically enlisted -by the 
committee for the purposes of its work. While the monographer, himself devoted 
14 of his total 28 pages of writing to treatment of the Nelson case, the com- 
mittee report disposes of that decision, as the primarily designated object of its 
criticism, in one brief paragraph with the palpable and irrelevant non sequitur 
that the fact that the Supreme Court’s decision was an affirmance of the State 
court “emphasizes rather than detracts from the wide sweep now given to the 
doctrine of preemption.” 

And, while we are considering State complaints of Supreme Court decisions, 
fairness compels it to be recognized that in the Nelson case the Supreme Court 
of the United States did not ascribe to the Federal Government any greater power 
than what Pennsylvania’s highest court had considerately conceded to be the 
Federal Government’s. But, before getting into the established constitutional 
principle, which the Pennsylvania Supreme Court deemed to be decisive of 
Nelson’s appeal, let me make the following plain beyond misunderstanding. 

The ruling in the Nelson case will not impede or interfere with the detection, 
prosecution or conviction of a single Communist or other subversive who advo- 
cates the overthrow of our Government by force and violence, and no one can 
authentically assert to the contrary. What the Nelson decision did was te 
recognize in the Federal Government the unrestricted right to control its de 
fense against internal subversion, unhampered by meddlesome or officious in- 
terference from any subordinate sovereignties or political subdivisions. At the 
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same time, the Nelson decision does not deny to the States the right to condemn 
sedition against themselves. But, of course, it is fanciful to contemplate sedi- 
tion against a State which is not at once sedition against the Federal Govern- 
ment, whose constitutionally imposed duty it is to guarantee the maintenance of a 
republican form of government in each of the several States. 

Any information as to possible offenders against the Federal Sedition Act 
which a State obtains can, and should be, promptly transmitted to the Federal 
Bureau of Investigation. And, if sedition cases should, perchance, become num- 
erous, Congress can constitutionally confer concurrent jurisdiction on State 
courts to try such cases in relief of Federal court administration. But—and 
this is basically essential—informations against alleged seditious offenders must 
be made under the Federal statute and the prosecution of indictments therefor 
conducted at the direction and under the supervision of the Department of 
Justice. 

In Nelson’s appeal to our Court, he contended that the Pennsylvania Sedition 
Act of 1939, under which he had been convicted of conspiracy with others to 
overthrow the Government of the United States by force and violence, had 
peen superseded by the Smith Act of 1940. We accredited the contention on 
the authority of the Supreme Court’s decision some 13 years earlier in Hines v. 
Davidowitz, 312 U.S. 52. In that case, the Supreme Court had held that the 
Pennsylvania Alien Registration Act of 1989 had been superseded by the Alien 
registration provisions of title III of the same Smith Act of 1940. The Nelson 
case cannot rationally be distinguished on constitutional principle from Hines 
y. Davidowitz; and no one, so far as | am aware, ever objected to the decision 
in the Hines case. The difference between the two cases which the monograph 
advances is a factual immateriality which does not point a legal distinction. 

Four of the five members of the Pennsylvania Supreme Court who sat for the 
argument of the Nelson appeal accordingly held that the Smith Act of 1940 
superseded the Pennsylvania Sedition Act of 1939. That the opinion for the 
court was fully concurred in by all the members of the majority was not left 
to inference. Chief Justice Stern, joined by Justice Allen M. Stearne and Jus- 
tice Chidsey, filed the following succinct and cogent joinder: “We coneur in the 
foregoing opinion [for the Court] in its entirety. Sedition against the United 
States is not a local offense. It is a crime against the Nation. As such, it 
should be prosecuted and punished in the Federal courts where this defendant 
has been prosecuted and convicted and is now under sentence. It is not only 
important but vital that such prosecutions should be exclusively within the con- 
trol of the Federal Government, and we are of the opinion that this is required 
in order to harmonize the respective constitutional powers of the Nation and 
the several States.” 

Responsible Pennsylvania newspapers of wide circulation understood and 
approved the Supreme Court’s affirmance of the State court’s Nelson decision. 
A Washington correspondent of the Philadelphia Inquirer in a special article 
of April 15, 1956, wrote, “In the Steve Nelson case, the Court ruled the protec- 
tion of the Nation against sedition is a Federal, not a State, responsibility, and 
that, therefore, the State antisedition laws are unconstitutional [i.e., super- 
seded]. This decision does not mean that the States can’t help the Federal 
Government guard against subversion. It does mean that the responsibility 
for investigation belongs to the Federal Bureau of Investigation and the respon- 
sibility for prosecution belongs to the Department of Justice.” 

The Pittsburgh Post Gazette of April 3, 1956, editorialized that “* * * the 
Federal Government, having entered the field of sedition control, has preemptory 
interest in that field and is the agency to prosecute therein. This view is 
endorsed by the U.S. High Court, which says further that ‘A State sedition stat- 
ute is superseded regardless of whether it purports to supplement the Federal 
law. Comomnsense as well as law argues thus. The control of sedition is 
tricky business; it calls for timing, tact, and central direction. The intrusion 
of State governments in this field could impede the work of Federal agents, 
confuse the issues, and even discredit laws against sedition.” 

The New York Times in an editorial of April 16, 1956, entitled “Three deci- 
sions”, said: “In the second of this series of decisions, the Nelson case, the 
Court spelled out its view that the area of national security belongs primarily 
to the Federal Government rather than to the States. * * * The decision, 
which seems to us to be a simple matter of commonsense, puts the responsibility 
for internal security where it belongs, and in fact the only place where it can 
be effectively exercised, with the Federal Government.” 
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Thus far I have endeavored to prove to those of you who would vote for the 
pending resolution, in the belief that the Supreme Court was guilty of an 
unconstitutional extension of Federal power in its decision in the Nelson case, 
would do so on a fallacious assumption and give aid and comfort to those who 
are striving in Congress and out of it to curtail the powers of the Supreme Court 
to interpret, expound and apply the Constitution. 

On August 8 last, the New York Times said editorially, “The consistently 
liberal decisions of the U.S. Supreme Court in the general area of civil 
liberties have produced a reaction in Congress which may have been inevitable 
but can and should be thwarted. The reaction has taken the form of several 
bills designed in one way or another to override or to turn back the rulings at 
which they are aimed. The worst of these bills to have passed the House is the 
one that would wreck the historic doctrine of Federal preemption by providing 
that no Federal law could supersede a State law on the same subject unless 
Congress specifically so stated or unless the two were absolutely irreconcilable.” 
And then, speaking with special reference to H.R. 3, the editorial continued, 
“This bill grew out of the decision in the Nelson case in 1956, in which the 
Supreme Court agreed with the Supreme Court of Pennsylvania in invalidating 
a State statute aimed at sedition against the Federal Government, on the 
sensible grounds that Congress had already preempted the field by the Smith Act 
of 1940.” 

Whence, then, comes the impetus behind the movement to obviate by Con- 
gressional action the effect of the ruling in the Nelson case? Is it possible 
that that decision is the whipping boy (to employ a somewhat mixed metaphor) 
of those who would flay the doctrine of Federal preemption to extinction? Let 
us stop beating around the bush about this thing. Let us come out in the open 
and acknowledge the decision which is the real basis for the current widespread 
criticism of the Supreme Court. Only in that way can we deal fairly and above 
board with the recent Civil Liberties decisions of the Supreme Court which share 
the report's criticism. The preponderant backing of the attack on the decision 
in the Nelson case is made up of those who would undo the Supreme Court’s 
decision in Brown v. Board of Education, 347 U.S. 4838. That statement finds 
confirmation, as lately as night before last, in the vote in the Senate on the 
motion to recommit H.R. 3, which was admittedly introduced in an effort to 
nullify the doctrine of Federal preemption as applied in the Nelson case. 

It is true that nowhere in the report is the public school segregation decision 
mentioned. According to reliable newspaper account of the introduction of 
the resolution and the report whereon it is based, “It was explained that com- 
mittee members felt that to inject this into the study would stir sectional 
feeling and defeat the overall purpose of the study.” I readily and whole- 
heartedly concede the good faith of the committee’s desire and intent in such 
regard, but the fact remains that no matter how meticulously reference to the 
school segregation case is avoided, it must be recognized that the principal 
cause of the present-day criticism of the Supreme Court is that decision. And, 
thus, the committee report, quite unintentionally but nonetheless actually, 
exploits a hostility to the Supreme Court bred of a decision (involved in current 
litigation) which the report does not, and could not properly, discuss. 

Of course, the segregation issue has no proper place in determining whether 
the decision in Pennsylvania v. Nelson constituted an extension of Federal power 
by the Supreme Court in its application of the doctrine of preemption, or whether 
the Civil Liberties cases above referred to worked a deprivation of Stte rights 
because of the Supreme Court’s interpretation of the protection afforded the 
individual by the 14th amendment against hostile State action. The segre 
gation issue is here, nevertheless, inextricably imbedded in the background 
of the resolution you are asked to adopt. You might as well face that fact. 

If prosecution for sedition against the Federal Government were permitted 
to State courts acting under State statutes (and that is what the pending resolu- 
tion envisions), confusion amounting to chaos in the hunt for and prosecution 
of alleged subversives would result to the detriment and peril of the internal 
security of our citizenry. In such a deplorable situation, I would hold with 
Judge Learned Hand that “Risk for risk, for myself, I would rather take my 
chance that some traitors will escape detection than spread abroad a spirit 
of general suspicion and distrust which accepts rumor and gossip in the place 
of undismayed and unintimidated inquiry.” 

Coming, then, to the matter of procedure to be pursued with respect to the 
pending resolution, it is my opinion that the best thing to do would be to dispose 
of it without reference to its substance. Consequently, I shall move that the 
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resolution be tabled. If that motion should fail and a vote is taken on the 
resolution, I desire that I be recorded as having voted against it. Indeed, it seems 
no more than appropriate that, in a matter of such grave importance, a rollcall 
vote should be had. 

I now move that the resolution be tabled. 

Mr. Jones. As I say, that is the only one of the acts. I went over 
all of them. They were sent to me and I thought I should do it and 
I looked at all of them but I haven’t anything to say about any of 
them. 

Senator Dopp. Very well. Do you have any questions ? 

Senator Kratrna. No questions. 

Senator Dopp. I don’t have any questions. Do you have any? 

Mr. Sourwtne. May I inquire, Mr. Chairman? Mr. Justice, the 
decision in the D: avidowitz case as you have pointed out in the lower 
court, in the State court was upheld? 

Mr. Jones. Yes. 

Mr. SourwiNe. In the Supreme Court? 

Mr. Jones. No. 

Mr. Sourwine. I beg your pardon, it was the decision of the three- 
judge court. 

Mr. Jones. Yes, but we were not upheld on the ground we gave. 

Mr. Sourwine. That is what I wanted to point out. They had the 
same result but on different ground. 

Mr. Jones. That’s right. 

Mr. Sourwtne. Was this true in Nelson, also, that the Supreme 
Court reached the same result as the Pennsylvania Supreme Court but 
on a different ground ¢ 

Mr. Jones. No; they reached it on our ground. 

Mr. Sourwine. You have the principle of supercession. 

Mr. Jones. That’s right. That was the sole—I have got a copy of 
the decision here in Nelson. I will go over it just briefly. 

I cite his conviction, his sentence, motion for new trial, which was 
denied and, in support of his new motion, they put up a number of 
things, among them a charge that he was refused reasonable postpone- 
ment at a trial in order to pursue his effort to obtain counsel, and was 
thereby denied due process. That was one of his reasons. Another 
was that the trial judge was an incorporator, officer, and member of 
the executive committee of a local nonprofit corporation known as 
Americans Battling Communism, which had publicly demanded the 
defendant’s indictment and that that deprived him of due process by 
refusing to disqualify himself—the judge—citing 7’wmey v. Ohio. 

Others were that the prosecutor and in information upon which 
the indictment was founded and that the chief witness was a member 
of the same court in which the indictment was returned and the trial 
had. That the district attorney indulged in improper inflammatory 
remarks throughout the trial and particularly in his address to the 
jury. 

We said: 


These and other matters of fundamental importance to a question of due proc- 
ess, if true, appear to have sufficient factual basis in the record to require that 
they be pondered conscientiously and well before being passed over as unsubstan- 
tial. But with any or all of that we need not now be concerned. The appel- 
late’s principal contention is that the Pennsylvania Sc:lition Act was suspended 
by operation of law upon the enactment by Congress of title I of the act of June 
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28, 1940, known as the Smith Act, which defines sedition against the United 
States and prescribes punishments therefor. 


If the Pennsylvania act were so superseded then the defendant’s conviction 
cannot be sustained. Accordingly we are met at the outset with this question 
which was pressed timely in the trial court, was urged upon the superior court 
on appeal, and has been stressed before us. In our opinion the contention is 
well founded. Consequently, the motion arresting judgment should be sustained, 

We took it on that question and on that alone. We did show the 
other things that were in it just as a matter of record. But that was 
our decision and it was not a case of the supreme court overruling the 
State court. 

The Supreme Court of the United States ruled to no greater extent 
in the way of attributing powers to the Federal Government than 
what Pennsylvania had ceded to the Federal Government in the opin- 
ion of its court, the supreme court. 

Senator Dopp. Thank you again very much. 

Mr. Jones. You are quite welcome. I consider it—as I said at the 
outset, I consider it a privilege and I hope I am not being immodest 
in coming down to speak about a decision and opinion that I wrote. 

Senator Dopp. Not at all. It was at our request. There is no ele- 
ment of that kind in our request. 

Mr. Jones. I came in the hope that if I could say anything that 
would be helpful in your deliberations I would certainly be glad that 
I came. 

I thank you all very much. 

Senator Dopp. We will have to recess for a short time because of 
business on the floor of the Senate. 

Is Mr. Tesch here? 

Mr. Mears. Mr. Mears of the American Legion. 

Senator Dopp. Mr. Pennington ? 

Mr. Mears. I was going to point out they are both in Indianapolis 
attending a meeting and I am the only witness. 

Senator Dopp. Are you in Washington, Mr. Mears? 

Mr. Mears. Yes. 

Senator Dopp. Would it be a great hardship on you if you waited 
until tomorrow ? 

Mr. Mears. Not at all. 

Senator Dopp. There is a matter on the floor that both Senator 
Keating and I are taking an active interest in, and we ought to be 
there. How about tomorrow at 10 o’clock ? 

Mr. Mears. Fine. 

Senator Dopp. Thank you for accommodating us. I know you 
planned on this hour but it can’t be helped. 

Thank you and we will stand in recess unti] 10 a.m. tomorrow 
morning. 

(Whereupon, at 3 p.m., the hearing was recessed, to reconvene at 
10 a.m., Tuesday, April 28, 1959.) 
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TUESDAY, APRIL 28, 1959 


U.S. SENATE, 

SUBCOMMITTEE TO INVESTIGATE THE ADMINISTRATION, 

OF THE INTERNAL Security Act AND OTHER 
INTERNAL Securtry LAws, oF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant, to recess, at 10:25 a.m., in room 
9298, New Senate Office Building, Senator Thomas J. Dodd (vice 
chairman) presiding. 

Present: Senators Dodd and Keating. 

Also present: J. G. Sourwine, chief counsel. 

Senator Dopp. The committee will be in order. 

Mr. Mears, raise your right hand, please. 

Do you solemnly swear the testimony you will give before this com- 
mittee will be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Mr. Mears. I do. 


TESTIMONY OF JOHN S. MEARS, LEGISLATIVE REPRESENTATIVE, 
THE AMERICAN LEGION 


Senator Dopp. Mr. Mears, will you state your full name for the 
record? It is John Mears, I believe. 

Mr. Mears. My name is John S. Mears, legislative representative, 
the American Legion. 

Senator Dopp. We are glad you are here, and are anxious to hear 
from you, Mr. Mears. 

Mr. Mears. Thank you, Mr. Chairman, and members of the sub- 
committee. 

Last Thursday I submitted in advance four statements of the 
American Legion, dealing with some of the legislation now pending 
before you. It was originally planned that other members of the 
American Legion staff would accompany me to present their testimony 
on the bills with which their respective divisions are primarily con- 
cerned. However, those plans had to be changed, since the other 
members of the staff are in Indianapolis attending a meeting of our 
National Executive Committee, and they asked me to convey to you 
their disappointment in not being able to be here personally. 

If you have no objection, Mr. Chairman, I would like to ask that 
the four statements be included in the record of these hearings at the 
conclusion of my remarks, 

I know that you have a busy and tight schedule, Mr. Chairman, 
and I thought it might be best if I summarized these statements this 
morning. 
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Senator Dopp. Very well. Then, we will put the whole statements 
in the record. 

Mr. Mears. Thank you, Mr. Chairman. 

The first bill to which I will address my remarks is S. 3. 

As you know, on April 2, 1956, the Supreme Court of the United 
States handed down its decision in the case of Pe ennsylvania v. Nelson, 
The Court was divided in this case, 6 to 3. This decision affirmed the 
decision of the Supreme Court of Pennsy Ivania, wherein a conviction 
under the State sedition laws was set aside on the ground that in enact- 
ing the popularly entitled Smith Act of 1940, the Federal Govern- 
ment preempted this field. 

More spec ifically, the Supreme Court said, in speaking of the Fed- 
eral laws: “Taken as a whole, they evince a congr essional plan which 

makes it reasonable to determine that no room ‘has been left for the 
States to supplement it.’ 

The Court felt that the enforcement of State sedition acts presented 
a serious danger of conflict with the administration of the Federal 
program. 

The dissenting minority pointed out that Congress had not, in any- 
way, barred the exercise of State power. 

The Department of Justice, in a brief, as amicus curiae, pointed 
out that during 15 years of enforcement of both Federal and State 
sedition laws, there had not been, in fact, any conflict upon which the 
Court expressed its fear, but nevertheless the Court apparently felt 
that there was a possible repugnancy between the two acts, and it 
was the majority’s opinion that Congress must have intended to pre- 
empt the field. 

The American Legion supports S. 3, which is designed to require 
an affirmative expression of the intent of Congress and thereby elimi- 
nate any similar questions in future cases. 

Senator Kearrne. You mean they are supporting S. 3 in its en- 
tirety, or as it rel: ates to the Nelson case ? 

Mr. Mears. Mr. Keating, I will have to give you my personal 
opinion on that. 

I think, if my memory serv es me correctly, our resolution on this 
subject only spoke of S. 3 as it is designed in the area of the Nelson 
type cases. I do not believe that it had any real purpose to 
encompass all legislation, as such. 

Senator Kratrne. Because S. 3 has one section relating to the Nelson 
case, which is also the subject of separate legislation; but S. 3 in its 
broad language would encompass labor legislation, i immigr ation legis- 
lation, railroad regulation, and all that, as to which, being a member 
of the American Le; gion myself, and of that I am proud, I do not 
think that they entered into that field, or feel like that. 

Mr. Mears. I am quite sure, as I said, Mr. Keating, they did not. 
They were primarily conc erned with the subversive type cases, such 
as the Nelson. 

Also pending before you today are several bills, namely, S. 527, 
1300, 1303, and H.R. 2369, which would amend the language of the 
Smith Act of 1940 so as to erase certain serious doubts raised by the 
Supreme Court’s decision in the case of Yates v. U.S., as to whether or 
not successful prosecutions could be carried out under that act in the 
future. 
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In the Yates case, the Court held that, “preaching abstractly the 
forcible overthrow of the Government”—that is, the Government of 
the United States—as an abstract document, was not a violation of 
the Smith Act, so long as it was divorced from any accompanying 
effort to instigate or incite present action to that end. 

It seems readily apparent that the decision follows a very fine line 
of distinction. 

The American Legion supports the proposed legislation, which 
would clarify the Smith Act to preclude any future decision under 
this doctrine laid down by Yates. 

The Court further held that the term “organize” as used in the 
Smith Act would only refer to the creation of a new organization 
and simply recruiting new members and the formation of new units 
and the realinement of existing structures could not be considered 
as coming within the normal purview of the term “organize.” 

The American Legion supports the legislation pending before you 
which would define the word “organize” as used in the Smith Act, 
so as to encompass this type of activity. 

S. 1803, also pending this morning, is a bill to amend the Immigra- 
tion and Nationality Act and set up new procedures with respect 
to issuance of passports. 

It is with this latter provision that we are concerned. This prob- 
lem arose as a result of the Supreme Court decision in the case of 
Kent and Briehl v. Dulles. Prior to this decision, the State Depart- 
ment had refused to issue passports to known Communists so that 
they could travel abroad in furtherance of the conspiracy against our 
Government, and because of this refusal, we understand very few 
Communists were pressing the matter. 

Subsequent to the Court’s decision, wherein it was held that the 
Secretary of State had assumed authority which he did not have, the 
State Department was flooded with requests, and I might. digress 
for a minute to say that I believe, I understand that almost 700 of 
such requests for passports were filed, and they felt compelled to issue 
them. 

The American Legion supports this legislation, which I understand 
is to grant the needed legislative authority to the Secretary of State 
todeny any passports to such applicants. 

Now, we understand at the last minute, Mr. Chairman, the 
State Department itself supports H.R. 55, which is another bill de- 
signed to accomplish the same desired result, and of course the Amer- 
ican Legion has no real preference as to which bill finally becomes 
the legislative vehicle. 

Now, with respect to S. 1304, the bill to which we now address our- 
sxlves, I would like to say at the outset that the American Legion can- 
not support this measure in its present form. 

I believe that I can best give you the reasons for this position by 
summarizing the statement we have prepared for presentation to the 
House Post Office and Civil Service Committee in connection with 
H.R. 1870, which has a similar purpose as S. 1304. 

Hearings on H.R. 1870 were originally scheduled for March 24, 
1959, but were postponed, and I see that they are now scheduled for 
this Thursday. 
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Both bills, we understand, are designed to correct existing deficien- 
cies in the act of August 26, 1950, brought about, to a great extent, by 
the Cole v. Young decision of the U.S. Supreme Court. 

Because of this decision, it is alleged that the statute has been 
rendered almost ineffective. We are advised that the amendatory 
legislation before us today is an immediate necessity to preserve this 
country’s security. 

We understand that the executive branch of the Government feels 
this way. 

As you know, the American Legion has been unalterably opposed 
to any measure which would weaken veterans preference. That is 
our position today. There can be no doubt that you are equally 
aware of the fact that traditionally the American Legion has vigor- 
ously condemned and fought subversion and disloyalty. This posi- 
tion will never change. 

So when legislation is introduced such as we are now considering, 
which at first blush seems to pit one principle or value against an- 
other, a very difficult problem is posed, and we naturally approach it 
with caution. 

When the act. of August 26, 1950, was first considered, as you know, 
we were faced with the same problem. The record will show that in 


the balancing of the two values, the American Legion placed national 


security first and-swpported the enactment of that statute. 

Since the Cole v. Young decision, the House Post Office and Civil 
Service Committee, and its staff, has grappled with the problem, and as 
a result of their long studies have come up with a solution which the 
American Legion is prepared to support. 

Their proposal grants to the executive branch the summary sus- 
pension powers which they feel they must have. But their proposal 
grants to all employees a subsequent right of appeal to the Civil Serv- 
ice Commission, wherein an independent body will review the action 
of the agency. 


The American Legion believes that this is an equitable solution toa 


most perplexing problem. 

Our opposition to S. 1304 stems solely from the fact that it does 
not contain a similar protective measure. 

Senator Kratrne. If they were to incorporate a provision like that, 
then you would support it? 

Mr. Mears. Yes, sir. 

Both bills grant summary dismissal powers to individual agency 
heads to exercise in their sole discretion. 

The House measure, which we support, provides for a limited check 
upon the use of this power; namely, the right of appeal. We cannot 
see how the subsequent check provided by the House measure can 
impair the effective use of the power granted. If the past is truly 
prologue, we must be aware that the grant of unlimited power to an 
individual, to be exercised in his absolute discretion, is the antithesis 
of our basic American concepts. 

For these reasons, we must oppose S. 1304 in its present form. Ifit 


were amended to include a provision similar to section 4 of H.R. 1870, | 


the American Legion would support it. 


In closing, I wish to thank the committee, on behalf of the American | 


Legion, for the opportunity to appear and present our views on these 
subjects. 
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Senator Dopp. We are glad you came, and glad to have your state- 
ment. 

Do you have any questions? 

Senator Kratine. No. 

Senator Dopp. Mr. Sourwine? 

Mr. Sourwine. No. 

Senator Dopp. If there are no questions, thank you very much. 

Mr. Mears. Sorry, sir, just one more thing: 

I did receive a letter from Mr. Sourwine on S. 1689, and was asked 
if I could make any comment on that legislation, and I would just 
like to mention that we have no resolution on it and I do not feel at 
liberty, as a staff member, to make any comment at this time on it. 

Senator Dopp. Very well. Thank you. 

(The prepared statements previously referred to are as follows:) 


STATEMENT OF C. A. TESCH, DIRECTOR, NATIONAL AMERICANISM COMMISSION, THE 
AMERICAN LEGION, BEFORE THE SUBCOMMITTEE ON INTERNAL SECURITY OF THE 
SENATE COMMITTEE ON THE JUDICIARY IN CONNECTION WITH HEARINGS On 8. 3 


Mr. Chairman and members of the subcommittee, I wish first to express the 
appreciation of the American Legion for the privilege of appearing before this 
subcommittee to voice its unqualified approval of pending legislation which 
would “authorize the enforcement of State statutes prescribing criminal penalties 
for subversive activities.’ This position is embodied in Resolution No. 142, 
which was duly adopted at the 1958 national convention of the American Legion. 

On. April 2, 1956, the Supreme Court of the United States struck down sedition 
laws of 42 States, some of which had existed for over 100 years. In Pennsyl- 
vania Vv. Nelson (350 U.S. 497 (1956) ), the Court in a 6-to-3 decision, affirmed 
the decision of the Supreme Court of Pennsylvania to the effect that Congress by 
enacting the Smith Act of 1940 had intended to exclude the States from enforcing 
State laws on the same subject. More specifically, reference is made to the 
following language of the Supreme Court: 

1. “Taken as a whole, they (Federal laws) evince a congressional plan which 
makes it reasonable to determine that no room has been left for the States to 
supplement it.” (504). 

2. “The Federal statutes ‘touch a field in which the Federal interest is so 
dominant that the Federal system (must) be assumed to preclude enforcement 
of State laws on the same subject.’” (504) 

3. “Enforcement of State sedition acts presents a serious danger of conflict 
with the administration of the Federal program.” (505) 

The dissenting opinion by Mr. Justice Reed, joined by Justices Burton and 
Minton, directed attention to the fact that: “Congress has not, in any of its 
statutes relating to sedition, specifically barred the exercise of State power to 
punish the same acts under State law.” (512) The dissenting justices ex- 
pressed their philosophy of the case succinetly as follows: “We are citizens of 
the United States and of the State wherein we‘reside and are dependent» upon 
the strength of both to preserve our rights and liberties.” (517) 

Throughout its history, the American Legion has been a student of com- 
munism and of other subversive ideologies. We have been quite vocal in alert- 
ing our Government and our fellow citizens to the insidious menace of com- 
munism, even in times past when our views on this subject were far less popu- 
lar. It is our judgment that the magnitude of the Communist threat to our in- 
ternal security requires active cooperation among Federal, State, and local law 
enforcement officials. We are convinced that Congress had no actual intent 
to place the total burden in this area upon Federal law enforcement officers. 

The importance attributed to this issue by the American Legion prompted us 
to follow the uncommon practice of filing a brief amicus curiae with the Su- 
preme Court of the United States in the case of Pennsylvania v. Nelson. Acting 
through our national judge advocate, we expressed our opinion in part as 
follows: 

“The Legion has a profound interest in the questions presented in this 
case, in view of the fact that it has been in the forefront in the fight against 
communism since its inception. It has witnessed the progress of this philos- 
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ophy, which now embraces a large portion of the world. It has seen it creep 
into the communities of our nation, a philosophy entirely foreign to the Amer. 
ican way of life, which is seeking to destroy the fundamental principles upon 
which this Nation was founded by our forefathers. 

“Our efforts to combat the ideologies of communism have been conducted, not 
only on the post level in every community, but also on the department and na- 
tional levels as well, and it is the consensus of our entire organization that sue. 
cess will only be attained by the close cooperation of every individual, com- 
munity, State, and the Federal Government if it is to be won. Consequently, 
we consider the final decision in this case to be of prime importance to the Na- 
tion. 

“We believe that the several States are charged with the duty of preserving 
peace and order within their respective borders and that they must be accorded 
the right to punish those who advocate the overthrow of our Government by 
force, as its destruction would result in their annihilation; and that the Smith 
Act should be considered as complementing the State legislation rather than 
preempting the field on this subject, as the same act may be an offense or trans- 
gression of both Nation and State, and both may punish it without a conflict 
of their sovereignties.” 

We submit that the fundamental question here presented is whether or not, 
in fact, enforcement of State sedition laws has conflicted materially with the 
administration of the Federal program. In other words, has concurrent juris- 
diction of the States and of the Federal Government in this area, assisted or 
impeded prosecution of subversives? In our judgment, the two most qualified 
experts on this subject are the Department of Justice with 15 years experience 
in cooperating with the States in a joint enforcement effort, and the Communist 
Party with 15 years experience in attempting to avoid detection and punishment. 
Needless to say, the latter is not a willing witness; however, their actions have 
unveiled their true opinion. 

The Communist Party imposes a rigid discipline upon its membership. The 
welfare of the party is paramount. Unquestionably, a conflict in interest be- 
tween the party and an individual member would be resolved in favor of the 
party. If the Communist Party actually believed that concurrent jurisdiction of 
the States and the Federal Government significantly impeded enforcement, we 
seriously question that this issue would have reached the Supreme Court of 
Pennsylvania. An astute observation in the autumn 1956 issue of Fordham 
Law Review was to the effect that State officers or agencies are unlikely to ferret 
out evidence of subversion when they are prohibited to prosecute the crimes 
involved. 

The dissenting opinion in Pennsylvania v. Nelson (518-519) contains the fol- 
lowing passage quoted from the brief amicus curiae submitted to the court by 
the Department of Justice: 

“The administration of the various State laws has not, in the course of the 
15 years that the Federal and State sedition laws have existed side by side, in 
fact interfered with, embarrased, or impeded the enforcement of the Smith Act: 
The significance of this absence of conflict in administration or enforcement of 
the Federal and State sedition laws will be appreciated when it is realized that 
this period has included the stress of wartime security requirements and the 
Federal investigation and prosecution under the Smith Act of the principal 
national and regional Communist leaders.” 

The house of delegates of the American Bar Association meeting in Chicago, 
Ill., on February 24, 1959, considered a much publicized report of their commit- 
tee on Communist tactics, strategy, and objectives. The complete text of the 
report was include in the February 25, 1959, issue of the Congressional Record 
beginning at page A1470. It is significant that the first in order of the recom- 
mendations submitted by the committee and adopted by the house of delegates 
eontains the following provision: 

“Resolved, That wherever there are reasonable grounds to believe that asa 
result of court decisions weaknesses in internal security have been disclosed, 
remedial legislation be enacted by the Congress of the United States, including 
a specific pronouncement of congressional intention that State statutes proscrib- 
ing sedition against the United States shall have concurrent enforcibility.” 

The forthright action taken by the American Bar Association on February 24, 
1959, evoked an immediate favorable response from the American Legion. A 
copy of National Commander Preston J. Moore’s congratulatory telegram ‘of 
February 25, 1959, to Mr. Ross L. Malone, president of the American Bar Asso- 
ciation, is attached to this statement. 
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We respectfully urge prompt legislation by Congress specifically authorizing 
concurrent jurisdiction of the States in the enforcement of State statutes pre- 
scribing criminal penalties for subversive activities. 

As to the need for immediate action by Congress, we conclude with the three 
final sentences from the February 24, 1959, report of the American Bar Associa- 
tion Committee on Communist Tactics, Strategy, and Objectives: 

“The danger and the menace of communism are worse than ever. Precious 
time is running out. 

“Wishes and prayers are not enough.” 


FEBRUARY 25, 1959. 
Ross L. MALONE, 


President, American Bar Association, 
Edgewater Beach Hotel, Chicago, Ill.: 


On behalf of the American Legion, I congratulate the American Bar Associa- 
tion for the commendable action taken by your house of delegates yesterday in 
answer to the Communist threat to our internal security. Your suggested solu- 
tions to this critical problem are substantially in accord with resolutions adopted 
by the last two national conventions of the American Legion. 

The power to protect itself against threat of destruction internally or ex- 
ternally is inherent in a sovereign. The Constitution, reasonably interpreted, 
must furnish an effective legal method of dealing with Communists in spite of 
their subtle duplicity. It is indeed appropriate for the legal profession to lead 
the way in proposing effective methods. I am convinced that your action will 
meet with overwhelming popular approbation. I pledge the wholehearted sup- 
port of the American Legion. 

PRESTON J. Moore, 
National Commander, the American Legion. 


STATEMENT OF LEE R. PENNINGTON, ASSISTANT DIRECTOR, NATIONAL AMERICANISM 
COMMISSION OF THE AMERICAN LEGION, BEFORE THE SUBCOMMITTEE ON INTERNAL 
SECURITY OF THE SENATE COMMITTEE ON THE JUDICIARY, IN CONNECTION WITH 
HEARINGS ON 8S. 527, S. 1300, S. 1305, H.R. 2369, Etc., To AMEND SECTION 2385 
oF TITLE 18 OF THE UNITED STATES CODE 


Mr. Chairman and members of the subcommittee, I wish to express the appre- 
ciation of the American Legion for the privilege of appearing before you to voice 
its feelings in connection with the above-mentioned legislation which has for its 
purpose the amendment of title 18 of the United States Code. 

The Supreme Court of the United States, in its decision involving Yates v. U.S. 

354 U.S. 298) on June 17, 1957, raised serious doubts as to whether successful 
prosecutive action could be entertained under the Smith Act of 1940. The deci- 
sion affected prosecutive action against 99 individuals, 28 having been success- 
fully prosecuted prior to the Yates decision. 

The case involved 14 convicted Communist leaders on August 5, 1952, for 
plotting to teach and advocate the violent overthrow of the Government of the 
United States. The majority ruling reversed the lower court and acquitted 
5 of the 14 and ordered new trials for the other 9. The ruling stated that the 
evidence produced against the five Communists “was entirely too meager to 
justify putting them to a new trial, and that their acquittal should be ordered.” 
The Court also declared the trial jury was not instructed of the fact that merely 
“preaching abstractly the forcible overthrow of the Government” is not a crime 
under the Smith Act. 

In a sharply dissenting opinion Mr. Justice Clark declared he would affirm 
the decisions and agreed with the court of appeals, the district court, and the 
jury that the evidence showed guilt beyond a reasonable doubt. 

Continuing, Mr. Justice Clark said: “In any event, this Court should not 
acquit anyone here. In its long history, I find no case in which an acquittal 
has been ordered by this Court solely on the ‘facts’. It is somewhat late to start 
in now usurping the functions of the jury, especially where new trials are to 
be held covering the same charges.” 

The American Bar Association at its midwinter meeting in Chicago on Febru- 
ary 24, 1959, overwhelmingly adopted the report of its special committee on 
Communist tactics, strategy, and objectives. The association “recognized that 
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sharp differences have been expressed as to the soundness of some of the recent 
decisions of the U.S. Supreme Court affecting the National and State security, 
with particular reference to the activities of domestic and foreign Communists 
within our country.” 

A specific recommendation was made to amend the Smith Act to “define the 
word ‘organize’ to include the recruitment of new party members, the formation 
of new party units, and the regrouping, expansion, or other activities of an or- 
ganizational nature performed by members of existing clubs, cells, classes, and 
other units so as to insure the applicability of this section of the act to Commu- 
nist actionists, agents, organizers, colonists, or members currently performing 
organizational work.” 

The further recommendation was made to amend the Smith Act to make it a 
crime to intentionally advocate the violent overthrow of the Government or to 
teach the necessity, desirability, or duty of bringing about such overthrow. 

Many Legion convention, as the result of security nullifying decisions, have 
adopted resolutions recommending remedial action by the Congress. These 
resolutions were responsible for Resolution No. 142, adopted by the 1958 Na- 
tional Convention of the American Legion strongly recommending remedial 
legislation to close the loopholes whereby subversives have avoided prosecution, 

We feel very strongly that remedial legislation should be enacted to correct 
the defects in the Smith Act, as revealed by Supreme Court decisions 


STATEMENT OF LEE R. PENNINGTON, ASSISTANT DIRECTOR, NATIONAL AMERICANISM 
COMMISSION OF THE AMERICAN LEGION, BEFORE THE SUBCOMMITTEE ON INTERNAL 
SECURITY OF THE SENATE COMMITTEE ON THE JUDICIARY, IN CONNECTION WITH 
HEARINGS ON 8S. 1303 


Mr. Chairman and members of the subcommittee: I wish to express the ap- 
preciation of the American Legion for the privilege of appearing before this 
subcommitee to voice its felings in connection with the above-mentioned legisla- 
tion which has for its purpose amending the Immigration and Nationality Act 
with respect to travel in the time of war, and passport procedure. 

The American Legion is very much interested in the above bill introduced by 
Senator Bastland on March 5, 1959, especially that portion thereof having to do 
with passport review procedure commencing on page 8, line 8, of the bill. 

The American Legion supports this proposed legislation covering passport 
review procedure for the following reasons : 

1. The President’s statement before a joint session of the Congress on January 
9, 1958, warns, “what makes the Soviet threat unique in history is its all-in- 
clusiveness. Every human activity is pressed into service as a weapon of 
expansion. Trade, economic development, military power, arts, science, educa- 
tion, the whole world of ideas—all are harnessed to this same chariot of expan- 
sion. The Soviets are, in short, waging total cold war.” 

2. With that warning from a source fully acquainted with both the internal 
and international pictures, it is difficult to envision the U.S. Supreme Court, just 
5 months later, ruling in effect that the executive branch of the Federal Govern- 
ment had no legislative authority to deny passports to Soviet agents and other 
subversives residing in the United States. Consequently, since the High Court's 
decision in the Rockwell Kent and Walter Briehl case on June 16, 1958, our 
Government has had no alternative but to reluctantly issue passports to hun- 
dreds of known Communists and supporters of the international Soviet eon- 
spiracy. 

3. The Secretary of State turned down passport applications of Kent and 
Briehl on the grounds that they were Communists and that they had constant 
and prolonged adherence to the Communist Party line. The Supreme Court 
reversed two lower Federal courts and held that since statutes provided that 
it is unlawful for a citizen to enter or leave the United States without a valid 
passport, the Secretary of State did not have authority to promulgate regulations 
denying passports to Communists or to persons whom evidence showed were 
going abroad to further Communist causes, or regulations demanding non- 
Communist affidavits from citizens applying for passports. Three (Supreme 
Court) Justices dissented in all regards, stating that the Secretary of State's 
passport power permitted the regulations in question. 

4. Roderic L. O'Connor, Administrator of the Bureau of Security and Consular 
Affairs of the Department of State, in a speech before the Veterans of Foreign 
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Wars in Washington, D.C., on November 8, 1958, declared: “In our view, control 
over the issuance of passports has been an important part of our defenses against 
jndirect Communist aggression. Under the law today, that part of our defense 
against Communist subversion no longer exists. Your Government is today 
powerless to deny passports to known Communists who are going abroad for 
the purpose of assisting and supporting the international Communist con- 
spiracy * * *. Asa result of * * * (the Kent) decision, the State Department 
has received, as of early this week, 596 (702 as of December 15, 1958) applications 
for passports from persons who have records of activity in support of the inter- 
national Communist movement. Before the Supreme Court’s decision, many 
of those persons had been refused passports or had abandoned their applications 
when asked to identify themselves as Communists.” 

The Government official said “since the (Kent) decision, these persons have 
moved promptly to take advantage of the breach in our defenses. They are 
getting their passports while the getting is good.” O’Connor stated the Depart- 
ment of State believes “that this is a dangerous situation and one which needs 
to be cured promptly. It can be cured by legislation giving to the State Depart- 
ment authority to deny passports to Communist supporters. The Department 
sought to obtain such legislation in the last session of Congress. Although the 
House passed a bill, the Senate failed to act * * * we hope to obtain such leg- 
islation in the next (S6th) Congress.” In his concluding remark, O’Connor 
reiterated the seriousness of the situation by emphasizing that “until such leg- 
islation is passed, your Government remains helpless to prevent American 
Communists from traveling abroad to conspire against our national interest, and 
in some Cases even against our national security.” 

5. The aforementioned Roderic O'Connor appeared at the December hearing 
of the Senate subcommittee and testified in detail regarding certain statements 
contained in his November 1958 speech. During the course of his testimony and 
on a subsequent occasion, O’Connor furnished the Subcommittee a total of 702 
names of individuals who applied for passports subsequent to the Kent ruling. 
The State Department official identified these persons as having supported the 
“international Communist movement.” He also declared these individuals “are 
soldiers in the cold war—but they are the soldiers of the enemy. They are justi 
as clearly the enemy as were the troops abroad that shot at you and me in 
World War Il. They are going abroad under instructions to render service to 
the Communist conspiracy.” At the time of O’Connor’s testimony, 642 of the 
702 applicants had been furnished passports by the Department of State. Of 
these 702 persons, the names of 30 were made public. 

6. FBI Director J. Edgar Hoover, in a statement appearing in the Detroit 
Free Press of March 3, 1959, said: “In recent months many leading Communists 
have been able to travel to the Soviet Union because of the easing of restrictions 
in the issuance of American passports.” The 21st Congress of the Communist 
Party of the Soviet Union was held in Moscow on January 27—February 5, 1959, 
and Mr. Hoover said that the attendance of two leading American Communists 
at this Congress in an official capacity is indicative of the close affiliation which 
presently exists between Moscow and the Communist Party, U.S.A. Their 
presence in Russia, along with the other Communists (previously men- 
tioned) * * * is a harbinger of things to come—namely, an increasing number 
of American Communists who will be visiting Russia and other Communist 
countries. 

Viewing the passport situation as a matter of extreme urgency, the American 
Legion recently went on record in support of remedial legislation to curb this 
dangerous and unrestricted use of passports by subversive elements. At its 
1958 annual national convention, the Legion approved of “corrective legislation 
by our National Congress which will permit the executive branch of the Gov- 
ernment to control and regulate the issuance of passports.” 

Wherefore, in view of the foregoing, the American Legion is glad to support 
the passport review procedure provisions of S. 1308 and respectfully requests the 
subcommittee to approve same. 


STATEMENT OF JOHN S. MEARS, LEGISLATIVE REPRESENTATIVE, THE AMERICAN 
LEGION, BEFORE THE SENATE INTERNAL SECURITY SUBCOMMITTEE, SENATE JUDI- 
CIARY COMMITTEE ON 8. 1304 


Mr. Chairman and members of the subcommittee, with respect to S. 1304, the 
bill to which we now address ourselves, I would like to say at the outset that the 
American Legion cannot support this measure in its present form. 
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I believe that [ can best give you the reasons for this position by summarizing 
the statement we have prepared for presentation to the House Post Office and 
Civil Service Committee in connection with H.R. 1870, which has a similar pur. 

S. 1304. K 
cians on H.R. 1870 were originally scheduled for March 24, 1959, but were 
postponed and a new time has not yet been set. aon a ot. 

Both bills, we understand, are designed to correct existing deficiencies in the 
act of August 26, 1950, brought about, to a great extent, by the Cole v. } oung deci- 
sion of the U.S. Supreme Court. (351 U.S. 536), Because of this decision, it 
is alleged that the Statute has been rendered almost ineffective. We are advised 
that the amendatory legislation before us today is an immediate necessity to pre 
serve this country’s security. 

As you know, the American Legion has been unalterably opposed to any meas- 
ure which would weaken veterans’ preference. That is our position today. There 
ean be no doubt that you are equally aware of the fact that, traditionally, the 
American Legion has vigorously condemned and fought subversion and disloyalty, 
This position will never change. 

So when legislation is introduced, such as we are now considering, which at 
first blush seem to pit one principle or value against another, a very difficult prob- 
lem is posed and we naturally approach it with caution. When the act of 
August 26, 1950, was first considered we were faced with the same problem. The 
record will show that, in the balancing of the two values, the American Legion 
placed national security first and supported the enactment of that statute. 

Since the Cole v. Young decision, the House Post Office and Civil Service Com- 
mittee and its staff has grappled with the problem and as a result of their long 
studies have come up with a solution which the American Legion is prepared to 
support. Their proposal grants to the executive branch the summary suspension 
powers which they feel they must have. But, their proposal grants to all em- 
ployees a subsequent right of appeal to the Civil Service Commission wherein 
an independent body will review the action of the agency. The American Legion 
believes that this is an equitable solution to a most preplexing problem. Our 
opposition to 8S. 1304 stems solely from the fact that it does not contain a similar 
protective measure. 

Both bills grant summary dismissal powers to individual agency heads to exer- 
cise in their sole discretion. The House measure, which we support, provides for 
a limited check upon the use of this power, namely the right of appeal. We can- 
not see how the subsequent check provided by the House measure can impair 
the effective use of the power granted. If the past is truly prolog, we must be 
aware that the grant of unlimited power to an individual to be exercised in his 
absolute discretion is the antithesis of our basic American concepts. 

For these reasons, we must oppose S. 1304 in its present form. If it were 
amended to include a provision similar to section 4 of H.R. 1870, the American 
Legion would support it. 

In closing I wish to thank the subcommittee on behalf of the American Legion 
for the opportunity to appear and present our views on this subject. 


Senator Dopp. Mr. Rauh? 

Mr. Ravn. Yes, sir. 

Senator Dopp. Do you solemnly swear the testimony you are about 
to give to the committee will be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Ravn. I do, sir. 

Senator Dopp. We are glad to have you here today, Mr. Rauh. 

Mr. Ravn. This is Mr. William Taylor, who is legislative repre- 
sentative for the Americans for Democratic Action. I would like to 
have him with me, sir. 

Senator Dopp. Fine. Proceed. 


TESTIMONY OF JOSEPH L. RAUH, JR., VICE CHAIRMAN, AMERICANS 
FOR DEMOCRATIC ACTION 


Mr. Ravn. Mr. Chairman, and Senator Keating, members of the 
staff, I think, in the interest of time, I would just like to submit the 
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statement and then summarize it, and answer such questions as the 
committee may have. 


Senator Dopp. The minutes will print the statement in full at this 
point in the record. 

Mr. Ravn. Thank you, Mr. Chairman. 

(The prepared statement of Mr. Rauh follows in full :) 


STATEMENT OF JosEPH L. RAvuH, JR., VICE CHAIRMAN, AMERICANS FOR DEMOCRATIC 
ACTION, BEFORE THE SENATE SUBCOMMITTEE ON INTERNAL SECURITY ON S. 38, 
S. 1299-1305 AND OTHER BILLS 


Mr. Chairman and members of the subcommittee, my name is Joseph L. Rauh, 
Jr. I appear here today on behalf of Americans for Democratic Action, of which 
I am vice chairman for civil rights and civil liberties. We are greatly concerned 
over the bills before this subcommittee and deeply appreciate this opportunity to 
express our views on the proposed legislation. 

Mr. Chairman, the bills now before this subcommittee were before the Senate 
last year in one form or another. Some were in this subcommittee; at least one, 
the passport bill, S. 1303, was before the Foreign Relations Committee; at least 
one other, the Federal employees security bill, S. 1804, was before the Post Office 
and Civil Service Committee. Some of these bills even reached the floor of the 
Senate. In the end, however, the calm wisdom of this body prevailed and none of 
the bills were enacted into law. 

Americans for Democratic Action opposes the legislation now before this sub- 
committee both as a package and as separate bills. There is even less reason 
for their adoption today than when they failed of enactment in the last session. 
The country has had an added year’s experience with the Supreme Court deci- 
sions these bills would overrule; the dire predictions that these decisions would 
wreck our internal security proved totally false. We have had another year in 
which the proponents of this legislation have failed to make a case for their 
bills. We have had another year of recovery from the hysteria of the ex:iy 
1950’s. It. is too late in the day for the American people to accept the warme:!- 
over McCarthyism reflected in these bills. 

The bills under consideration are the product of a happily passed era when 
simple invocation of the word “Communist” was all that was necessary to 
justify violation of basic constitutional rights to free speech, freedom of asso- 
ciation, and due process of law. That era is now to a large extent a matter 
of history, and this is due in no small measure to the reasoned opinions of the 
Supreme Court. The time that has elapsed since those decisions were rendered 
has provided us with better perspective and has confirmed our conviction that, 
apart from their effect upon individual liberties, the repressive measures now 
before this subcommittee cannot even be justified in terms of national security. 
No one, for example, has been able to show that the limitation of our Federal 
security program to employees in sensitive positions has resulted in any impair- 
ment of national security. No one has been able to tell us how the enforcement 
of State statutes prohibiting seditious utterances against the Federal Govern- 
ment would add to the protection already afforded by Federal law. No one has 
produced any evidence that by permitting persons whose ideas we scorn to 
travel abroad we have in any way placed ourselves in national jeopardy. 

Indeed, one cannot help but wonder why all this sudden flurry of activity 
on behalf of bills with so little to commend them. The Communist movement 
in America is probably weaker today than at any time since the Soviet Revolu- 
tion. The showing of need for repressive legislation is even less substantial 
today than in past sessions of Congress. The American people, having regained 
their faith in civil liberties and in themselves, are less interested in this type 
of legislation than im the recent past. 

What then has given new impetus to this anti-Supreme Court legislation? 
It is, I believe, the recommendations adopted recently by the House of Dele- 
gates of the American Bar Association. These recommendations are imple- 
mented in the seven-bill, “Eastland-ABA” package. S. 1299-S.1305. We respect- 
fully submit that this “Fastland-ABA” package is an ill-considered hodzepodge 
of anti-Supreme Court bills that has neither the support of the American people 
nor of the legal profession. 

The House of Delegates of the American Bar Association has never distin- 
guished itself in the field of civil liberties. Its voice was silent against the 
ravages of McCarthyism; indeed, its various agencies fanned the flames of that 
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hysteria. Furthermore, the position of the ABA House of Delegates does not 
have the support of the legal profession of America. For example, the New 
York City and Philadelphia Bar Associations have taken sharp issue with the 
action of the ABA House of Delegates. 

Indeed, the ABA action does not even have the united support of its own 
leadership. For example, the president-elect of the association, Mr. Whitney 
North Seymour, a distinguished New York attorney, is on public record in dis- 
agreement with the ABA recommendations. In 1956, Mr. Seymour concurred 
in the report of the New York City Bar Association that the Federal employees 
security program should be limited to sensitive positions and I am informed 
that he holds to this position today. Yet the ABA report recommends that 
legislation be promptly enacted to “restore to the executive branch of our Goy- 
ernment the right to determine and to dismiss, if required, those who are security 
risks in both sensitive and nonsensitive positions in the Government service.” 
We urge the subcommittee to call Mr. Seymour as a witness to obtain the benefit 
of his long experience and to determine for itself whether the position of the 
ABA House of Delegates truly represents the position of the lawyers of America 
or even of the ABA leadership. 

Even a cursory examination of the bar association report makes clear that 
it is one of the most unlawyerlike documents ever produced by a group of 
lawyers; it is a model of preconceived notions and irresponsible assertions. 

The report begins with the libelous assertion that the Supreme Court’s deci- 
sions have resulted in a “paralysis of our internal security.” There follows a 
wholesale assault on 24 recent Court decisions. Nowhere do we find a reasoned 
analysis of what was the basic underlying issue in almost all of those cases: 
Whether considerations of national security provide overriding justification for 
curtailing the exercise of traditional constitutional rights. The ABA Com- 
mittee was less interested in offering constructive criticism of Court decisions 
than in condemning summit conferences, cultural exchanges, negotiations to 
halt nuclear tests, and other efforts to find means for easing world tensions. 

Why then is the Supreme Court under attack, if, as we confidently believe 
and assert, the critics of its decisions fail to analyze or answer them. We re 
spectfully submit that the Supreme Court is under attack today: 

For no greater crime than its assertion that Negroes are first-class citizens 
whose children are entitled to go to school with white children; 

For no greater crime than its devotion to the Bill of Rights; and 

For no greater crime than its refusal to desecrate its historic independ- 
ence by yielding to the earlier hysteria. 

In a word, the Supreme Court is under attack today because its recent deci- 
sions emphasizing human dignity and human freedom have gone contrary to 
the views of segregationist politicians in the South and security-mad politicians 
in the North. Instead of aping the tactics of the Communists, as so many of 
its critics have done, the Court has recognized that the best answer to com- 
munism lies in an ever-broadening democracy—in the desegregation of the 
races and in the enforcement of the Bill of Rights. 

If the Senate Judiciary Committee really wants to strike a blow against 
communism, let it report out promptly the Douglas-Javits-Celler bill (S. 810) 
to implement the Supreme Court’s school desegregation decisions. Bnactment 
of that bill would be a signal to the world that Congress supports the Court in 
the fight for human dignity. By making a reality of our democratic preach- 
ments, it would do more to rout the Communists at home and abroad than an 
army of FBI agents. 

Far from helping in the struggle against the Communists, the bills before 
this subcommittee will only weaken our efforts. Freedom and civil liberties 
have brought strength to America; these bills, by denying freedom and civil 
liberties, can only weaken the fiber of our democracy. 

Furthermore, these bills will serve to undermine the Supreme Court. How 
many times can Congress overrule the Court on the ground that its decisions 
weaken our internal security and still expect the Court to retain independence 
and public confidence? 

Those who say “I support the Court as an institution but I intend to reverse 
all its decisions protecting the individual against the Government,” just do not 
make sense. The reversal of the Court in the sensitive area of the Bill of 
Rights can only result in undermining the Court as an institution. 

Mr. Chairman, here is a Court of tremendously varied background—a former 
Governor, a former Senator, a former State judge, three former Federal judges, 
a former attorney-general, and two former professors, several of whom have 
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jong and distinguished records at the bar. Here is a Court of tremendously 
able men. Here is a Court which deserves the respect and affection of the 
American people—yes, and of Congress, too—rather than the scorn and dis 
respect inherent in the “Eastland—ABA” package bills. 

We turn now to the indivdual bills which this subcommittee is considering. 

S.3: The glaring defects of this bill were thoroughly exposed in testimony and 
in debate on the floor of the Senate last year. In a word, 8S. 3 is a nightmare; 
no one has yet been able to assess the effect it might have upon legislation in the 
fields of interstate commerce, labor-management relations, public works, immi- 
gration and naturalization, and civil rights. The Supreme Court and other 
constitutional authorities have struggled conscientiously with problems of fed- 
eralism for more than a century. Congress has a definite contribution to make 
toward solving difficult problems of Federal-State relations in particularized 
legislation, but it can only do a disservice to constitutional government with this 
plunderbuss manifesto on State rights. Indeed, S. 3 is far more than a State 
rights bill; it might well be subtitled ‘“‘a bill to reverse the Federal system”. 

S. 1299; S. 294—the Nelson case: There is probably no area of American life 
as obviously and as necessarily Federal as the prevention of subversion and 
sedition. If any function of government is peculiarly within the province of 
Federal authority, it is the protection of our form of government against its 
enemies, foreign and domestic. Indeed, it can fairly be said that the States have 
no more business in the area of subversion and sedition than the Federal Govern- 
ment has in the area of local traffic control. 

As the Supreme Court pointed out in the Nelson case, State sedition laws are 
frequently at odds with Federal statutes. They are often vague and lacking in 
even minimal constitutional safeguards. Enforcement of these laws would pro- 
duce conflicts engendered by different criteria of substantive offenses and a 
multiplicity of tribunals and a diversity of procedures. And one cannot over- 
look the faet that some States are ready to define as subversion the advocacy of 
peaceful compliance with the law of the land as pronounced in the historic 
desegregation decisions of the Supreme Court. 

S. 294 and S. 1299 exhibit a basic misunderstanding of the Communist con- 
spiracy. Its aim is espionage and sabotage against Federal power, not against 
the State of Pennsylvania. Its menace is far behind the preventive capacity of 
individual States. The Nelson case leaves the States free to act pursuant to 
the police power in areas within their competence, e.g., to preserve public order 
by proscribing violence or the destruction of property. 

The Nelson case was decided early in 1956. We have had 3 full years of ex- 
perience under that decision. Yet there is not a scintilla of evidence that the 
decision has weakened our internal security in any way, shape, or form. 

We challenge the proponents of this legislation to indicate a single instance 
where the Nelson decision has thwarted State action in the internal security 
field. 

We go further. We challenge the proponents of this legislation to indicate a 
single instance where the Nelson decision could thwart State action in the in- 
ternal security field. 

The simple truth of the matter is that, if the Nelson case had not been decided 
on the ground that the State of Pennsylvania was invading a Federal province, 
it would most likely have been decided for the defendant on the ground that the 
Pennsylvania prosecution was an unconstitutional repression of speech. The 
Supreme Court made clear in the Yates case its distaste for repression of speech 
by Federal prosecutions under the Smith Act. This distaste even where the 
prosecutor is the Federal Government—which has the primary interest in pro- 
tecting our Nation against subversion and sedition—would obviously be multi- 
plied many times in determining whether a State could maintain a prosecution 
similarly repressing speech. In the last analysis, speech can be constitutionally 
repressed only where there is shown an overwhelming need of Government to 
protect itself. No such need could possibly be shown in the case of a prosecution 
by a State under a little Smith Act. 

8S. 1300; S. 1805; S. 527; H.R. 2369—The Yates case: All of these bills are 
intended to strengthen the Smith Act in one of two ways: (i) by revising the 
Yates decision through prohibiting advocacy without regard to the immediate 
probable effect of such action and (ii) by revising the Yates decision through re- 
defining the word “organize” in the act. 

The plain fact of the matter is that the prohibition of advocacy without regard 
to the immediate probable effect of such action is an open invitation for a Su- 
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preme Court declaration of unconstitutionality. While the decision in Yates is 
couched in terms of an interpretation of the Smith Act so as to avoid a consti. 
tutional adjudication, the decision was a clear indication of the Court’s view that 
advocacy without incitement could not be consitutionally proscribed. Thess 
bills seek to do exactly what the Bill of Rights forbids—to repress speech with- 
out regard to its immediate probable effect. 

The Smith Act prosecutions are not something that the American people will 
one day look back upon with pride. They were started during a political cam. 
paign in 1948 and they were continued under both administrations right down 
to the Yates decision in June 1957. All the Smith Act defendants except two 
are now out of jail. This bleak period in our history is coming to a close. There 
is no conceivable warrant for starting up these prosecutions all over again. 

S. 1301—The Slochower case: This bill makes it a condition of Federal em- 
ployment that the employee shall not refuse to answer before any agency of Goy- 


ernment “any question with respect to Communist, Communist-front, or other | 


subversive activities or any other matter bearing upon his loyalty to the United 
States.” 

The question may be asked by a congressional committee and be totally irrele 
vant to a legislative purpose of the committee. 

The question may be asked in an administrative proceeding and be totally irrele 
vant to that proceeding. 

The question may be asked in a judicial proceeding and the answer may in- 
criminate the employee. 

Yet this bill would put an absolute and mandatory requirement upon the Fed- 
eral employee to answer every question before every body and in derogation of 
every constitutional right of an American citizen. 

The Supreme Court in its Slochower ruling held that it was a violation of due 
process of law to discharge a State employee on the sole ground that he had 
pleaded the privilege against self-incrimination before a congressional committee, 
Obviously, it would be an equal violation of due process of law to discharge a 
Federal employee on the sole ground that he had pleaded the privilege against self- 
incrimination before a congressional committee. 

But this statute is not only unconstitutional and unfair; by proposing to make 
Federal employees second-class citizens, it evidences a total disregard for the 
rights of millions of our fellow citizens. 

S. 1302—The Bonetti and Witkovich cases: §S. 1302 demonstrates the unwis- 
dom of this subcommittee dealing with Supreme Court decisions in this shot- 
gun fashion. This bill deals with one of the most technical statutes in the field 
of Federal statutory law—the Immigration and Nationality Act. While this 
act is in need of a general overhaul, any piecemeal amendment should be enacted 
only in the most careful manner and after a full hearing before the appropriate 
subcommittee. 


Just as it is difficult for this subcommittee to deal with amendments in the | 


highly technical area of immigration and naturalization, so it is difficult for any 
one witness to have the necessary familiarity with all of the many bills before this 
subcommittee to do justice to his own testimony. I do not purport to be an 
expert in this area. Rather, I suggest that it would be appropriate to refer this 


bill to the Subcommittee on Immigration and Naturalization which can more | 


adequately deal with it and which can call before it the real experts in this 
field. 

But one does not have to be an expert to recognize that, at the very least, this 
bill would overrule the Bonetti and Witkovich cases and we therefore oppose 
the bill. 

The deportation of aliens is most often a heartbreaking affair. Family ties 
are broken; longtime community ties are ended; the deportee is sent to live 
out his life as a stranger in another country. Deportation really means exile. 
And so it was with Mr. Bonetti who had lived in this country since the 1920's 
with only a year off to fight in the Spanish Republican Army. Certainly every 
effort could properly be made to find a way, within the law, not to deport Bonetti 
for his tragic mistake of joining the Communist Party in the early 1930’s. The 
Court found a means of being merciful by treating Bonetti’s return from Spain 
as his “entry” into the United States; this meant that he had not been a member 
of the Communist Party at the time of his entry or at any time thereafer and 
made it possible for him to remain in the United States. 

S. 1302 wipes out this decision. It does so without any evidence that the 
presence in the United States of Mr. Bonetti or any other person similarly 
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situated is in any way detrimental to our internal security. It does so for one 
reason and one reason only—to reverse the Supreme Court of the United States. 

The bulk of S. 1302 is aimed at the Witkovich case which limited the authority 
of the Attorney General over aliens against whom final orders of deportation had 
been issued and who had not yet been deported. The proposed bill, reversing 
Witkovich, would give the Attorney General unlimited authority to obtain any 
information from, and to regulate the activities of any such alien. Six members 
of the Supreme Court indicated grave constitutional doubts about any such 
proad authority. S. 1302 is an open invitation for a declaration of uneonstitu- 
tionality for it grants absolute power to a Government official over the lives 
and minds of these aliens. 

S. 1308—The Kent case: Under this bill, the Secretary of State may with- 
hold a passport “in the national interest on the basis of confidental informa- 
tion.” He may withhold or cancel a passport “if he is not satisfied” that a 
person’s trip “would not” otherwise be “prejudicial to the interests of the United 
States.” A passport may be denied where there is “reason to believe” that an 
applicant intends to engage “in activities which will contribute to strengthening 
the world Communist conspiracy.” And to take care of the possibility that a 
State Department employee might interpret this last vague standard with due 
regard for the constitutional rights of applicants, S. 1303 provides for his fine 
and imprisonment. 

S. 1308, reinstituting passport controls based on ideology and association, 
is unnecessary, unwise, and unconstitutional. 

The proposed bill is unnecessary because there has been no showing that 
passport controls enhance our national security. Nearly a year has passed 
since the Supreme Court struck down passport controls based on ideology and 
association and there has been no showing whatever that any travel abroad 
since that decision has weakened rather than strengthened our security. Actu- 
ally, we submit, the return to unrestricted travel has been a signal to the world 
that the United States is no longer an island of fear and has buttressed our 
position throughout the world. 

Passnort controls of the type sought here hve never enhanced nations] 
securitv. The statements of American Communists abroad can do no more 
harm than their statements at home reported by a free press. The suggestion 
that travel abroad by persons with records of pro-Communist activity can be 
utilized by the Russians as an instrument for espionage is hardly worth credit- 
ing. When information can be sent out through the diplomatic pouches of 
embassies, it is hardly likely that anyone would attempt to utilize this more 
dangerous mode of operation. And the denial of a passport would be the last 
method our intelligence agencies would employ in cases of suspected espionage. 

The bill is unwise because it would permit the very denial of passports on 
grounds of belief and association that has caused our Government to be held 
up to international scorn and ridicule in the past. It would once again permit a 
world renowed scientist, Linus Pauling, to be refused a passport. It would once 
again permit an internationally famous singer, Paul Robeson, to be refused a 
passport. It would once again permit a great American playwright, Arthur 
Miller, to be refused a passport. This bill would permit a return to the worst 
abuses of the past without any showing that passport controls are necessary to 
protect our national security. 

This bill is unconstitutional in so many respects that it appears to have been 
drafted with utter disregard for the Bill of Rights. If, as the Government has 
conceded and the Supreme Court has now held in the Kent case, the right to 
travel is a part of “liberty” guaranteed under the fifth amendment, the vesting 
of unbridled discretion in the Secretary of State to deny passports on the basis 
of confidential information, to exact oaths and to employ vague and arbitrary 
criteria in making determinations, must necessarily run afoul of due process 
of law. 

Let us examine for a moment just a few of the more obvious unconstitutional 
aspects of this legislation: 

(a) The bill permits the denial of a passport on the basis of secret informa- 
tion unknown to the applicant. On page 5, line 2, the bill states that “the Secre- 
tary may withhold a passport in the national interest on the basis of confi- 
dential information where he shall certify that it is contrary to the interests 
of this Nation that a passport be issued to the applicant.” In plain language, 
this bill gives to the Secretary of State the absolute power to deny a passport 
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to an American citizen on the basis of information which may come from the 
applicant’s ex-wife, his business competitor, or the village idiot—all without the 
applicant ever knowing who his detractor is or having the opportunity to rebut 
the detractor’s accusations. 

(bo) The bill provides for the denial of a passport whenever there is reason- 
able grounds to believe that the applicant is going abroad “for the purpose of 
engaging in activities which will further the aims and objectives” of any Com- 
munist organization or front. This provision is so vague that it would authorize 
the denal of a passport where one was going abroad to further such aims and 
objectives of the Communists—or at least proclaimed aims—as better housing, 
civil rights, and the like. While such an example may be thought to be an ex. 
treme one, the fact that it fits within the literal language of the statute evi- 
dences the lack of concern of the drafters with the citizen’s constitutional right 
to freedom of travel. 

(c) The statute forbids the issuance of a passport to anyone who “refuses to 
disclose information respecting Communist activity which he learned while a 
member of the Communist Party or which he learned while engaged in activities 
which furthered the Communist movement.” If we read this section correctly, 
it means that the price of a passport in America is that one must become an 
informer on one’s past associates. A man may have left the Communist Party 
30 years ago and have gained the respect of the community in which he lives, 
Yet this statute would require him, if he wants to exercise his constitutional 
right to travel abroad. to inform on people he knew 30 years earlier. The price 
of a passport ought never be an act which offends the conscience of millions 
of Americans. 

S. 1034, the Cole case: In discussing S. 1304, it is well to remember that the 
issue before the subcommittee is a narrow one. The qvestion is not whether 
the procedures of the Internal Security Act of 1950 should be applied to Federal 
employees whose work places them in a position to perform acts harmful to 
ntional seenritv, Nor are we eoncerned with whether Congress should prohibit 
the employment of Communists by Federal agencies. The Hatch Act already 
prevents this. The sole issue is whether Congress should. by enacting S. 1304, 
amend the law to provide for summary suspension, investigation and dismissal 
of employees as “security risks” in nonsensitive Jobs who are not in a position 
to cause any harm to our national security. 

Here again we meet a substantial problem of constitutionality. We ques- 
tion whether Congress. in the name of national security, can provide for 
the dismissal and branding of persons as security risks when their employ- 
ment has no connection with national securitv. Further. as the Sunreme 
Court pointed out in Cole v. Young, the stigma attached to persons dis- 
missed on loyalty or security grounds makes the need for procedural safe 
guards even greater than in other cases. Especially in the case of employ- 
ees in nonsensitive positions, there is real ground for believing that the lack 
of basic procedural safeguards like the right of confrontation will result in 
a holding that the statute violates due process of law. 

Even if this bill did not present important constitutional issues, we do 
not believe that Congress should enact such unwise and wasteful legislation. 
We have had enough experience with security procedures to know that they 
have proved singularly ineffective as an instrument for detecting real acts 
of dislovalty. At the same time, we are not far removed from an era when 
anyone who has nursed a grudge had only to put pen to paper to bring bad trouble 
to the most devoted and able civil servant. 

The resulting damage may never be calculated. One can recite the names 
of able career men who left Federal employ during this period, but we will 
never know how many young men with ideas and dedication were persuaded 
that there wasn’t enough “security” in a Government career for them. 

What point can there be in 1959 in reinstituting a device used as a politi- 
cal weapon by the unscrupulous, when it can only impair rather than pro- 
tect national security ? 


CONCLUSION 


The “package” of bills before the subcommittee have only two things in 
common—they are all directed at the U.S. Supreme Court and almost all 
raise serious questions under our Constitution. Pulling together a dozen 
such diverse bills into a single hearing evidences a clear intent to use these 
bills against the prestige and independence of the U.S. Supreme Court. The 
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“Bastland-ABA” package and the related bills evidence a disrespect both for 
+he Supreme Court and the Constitution. 

No single subcommittee and no single witness can possibly do justice to all 
these diversified bills. 

S. 1303, dealing with passports, should be before the Committee on For- 
eign Relations where matters of foreign travel have traditionally been con- 
sidered. Indeed, there is now pending before that committee a bill (S. 806) 
dealing with the right to travel. Its presence renders 8. 1303 even more in- 
vidious and unnecessary. 

S. 1801 and 1304, dealing with Federal employees, are properly within the 
province of the Post Office and Civil Service Committee. That committee held 
a thorough investigation of the Federal employees security program at the 
time of the “numbers” racket. The report of the committee (Rept. No. 5750, 
84th Cong., 2d sess.) is a strong indictment of the very program which S$ 
1304 would reinstitute. 

S. 1302, dealing with amendments to the Immigration and Nationality Act, 
should, of course, be before another subcommittee of the Judiciary Committee 

We most strongly urge the subcommittee not to report favorably upon any 
of these bills. 

No case has been made for a single one of the bills. 

The case against them is powerful. Each and every one of these bills 
would weaken some aspect of our democratic process. Each and every one 
of them would undermine public confidence and respect for the independent 
judicial branch of our Government. Together they constitute a massive as 
sault upon the Supreme Court which should be firmly rebuffed by the U.S. 
Senate. 

Today the liberals are defending the Court. Tomorrow it may be the con- 
servatives. We plead with the subcommittee to think long and hard be- 
fore acting in this highly sensitive and vital area of American democracy. 

Mr. Ravn. We certainly appreciate this opportunity to appear 
before your committee, because we are deeply concerned with this 
legislation. 

"The bills now before this subcommittee were before the Senate last 
year, in one form or another. Actually, the passport bills were in the 
Foreign Relations Committee; the Federal employees security bill 
was in the Post Office and Civil Service Committee. Some of the bills 
did reach the floor, but we submit that the calm wisdom of the Senate 
prevailed at the last part of the session and none of the bills was 
enacted into law. 

We oppose the legislation now before this committee, both as a 
package and as separate bills, and we respectfully submit that there 
is less reason for their adoption today than when they failed of 
enactment in the last session. 

We have had an added year of experience with the Supreme Court 
decisions involved, and we have found that the dire predictions that 
these decisions would wreck our internal security have proved totally 
false. 

We have had another year of recovery from the early days of the 
1950’s, and, in our view, it is too late in the d: ay for the American 
people to accept the w armed over McC arthyism which is reflected in 
these bills. 

Now, with the passage of time, we don’t quite understand why all 
the sudden flurr y in behalf of these bills. 

The Communist movement in America is probably weaker today 
than any time since the Soviet Revolution. 

The showing of need for repressive legislation is less substantial 
today than in past sessions of Congress. The American people, hav- 
ing regained their faith in civil liberties and in themselves, are less 
interested in this type of legislation than in the recent past. 
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What then has given new impetus to this anti-Supreme Court 
legislation? It is, 1 believe, the recommendations adopted recently 
by the house of de legates of the American Bar Association. These 
recommendations are ‘implemented i in the seven-bill, “Eastland-A BA” 
package, S. 1299 to S. 1305. I refer to them as the “Eastland-A BA” 
package, because Senator Eastland put in the seven bills, and at the 
time he put them in, he explained that each one followed a recom- 
mendation of the American Bar Association, and therefore, it seems 
to me that one could very well and best describe those seven bills as 
the *Eastland-A BA” package. 

We must respectfully submit that this “Eastland-A BA” package is 
an ill-considered hodgepodge of anti-Supreme Court bills that has 
neither the support of the American people nor of the legal profession. 

The point about the legal profession is that two of the great bar 
associations of America, the New York City and the Philadelphia Bar 
Associations, have been called upon to take the unusual act of dis- 
agreeing with the report, but even more so— 

“Senator Keating. But not in its entirety ? 

Mr. Ravn. No,sir. No. 

I think Senator Clark put into the record the resolution of the 
Philadelphia Bar Association, and I’m not sure whether the reso- 
lutions of the New York City Bar Association have been put in, but, 
Senator Keating, they did take sharp issue with the action of the 
American Bar Association. I think you would agree with that, 

Now, I would like to suggest that the leader ‘ship of the bar associa- 
tion, too, is somewhat in disagreement on this operation, and IT would 
urge this committee to call Mr. Whitney North Seymour, the presi- 
dent-elect of the bar association, to testify on these bills. Mr. Sey- 
mour is—I am sure Senator Keating who is from New York would 
know; and Senator Dodd, who has undoubtedly practiced in New 
York—well aware of the fact that he is a distinguished attorney and 
president-eleet—— 

Senator Dopp. We have had the pleasure of hearing Mr. Bonsal, 
and we would be glad to hear from Mr. Seymour. 

Mr. Ravn. T hey represent a different view inside the house of 
delegates. 

He is the next president, and I think it would be most helpful all 
around if his views could be obtained. 

Senator Dopp. We can send him an invitation. 

Mr. Ravu. Thank you very much. I think that would be most 
helpful. 

Mr. Sourwine. Mr. Chairman, may I ask a question ? 

Senator Dopp. Yes. 

Mr. Sourwrne. Wasn’t Mr. Seymour a member of the board of 
governors of the American Bar Association which passed upon a 
report of its special committee on Communist strategy, tactics, and 
objectives ? 

Mr. Ravn. I would imagine he was. 

Mr. Sovurwine. Didn’t he, as a member of the board of directors, 
approve the recommendation of the board by adoption of these reso- 
lutions ? 

Mr. Ravn. I don’t believe so, Mr. Sourwine. That is something you 
would have to check with him. But I understand that subsequent to 





the iss 
earliet 
ment | 
Sen 
etent 
Cnld 
Mr. 
recom 
Mr. 


appr O 
which 


Th: 
house 
that t 
as I 1 
to rea 
not d 

We 
I bel 
recov 

Aft 
For e 
the S 
secur’ 
result 
omme 
for t 
Ame1 
comn 
when 
made 

No 
unde: 
Righ 
be. 
is, I 


esses 





Wi 
as ou 
Th 
deme 
I bel 
time 
No 
if th 
agail 
Celle 
Ik 
Se 
Mi 
Se 


a 





| So 


it 


+ is 
las 
on. 
yar 
sar 
lis- 


the 
'SO- 
ut, 
the 


‘1a- 
uld 
»gI1- 
ey- 
uld 
ew 
ind 


sal, 
of 
all 


ost 


of 
na 
and 


ors, 
PSO- 


you 
t to 





ID 


PROPOSED ANTISUBVERSION LEGISLATION 221 


the issuing of the report and recommendations, he has stood by his 
earlier position in opposition to some of them, so there is disagree- 
ment here, and I think it would be well to have the full facts. 

Senator Dopp. In any event, he is a very distinguished and com- 
petent man, and I am sure, speaking for the whole committee, that we 
would be very glad to have him come here.* 

Mr. Ravn. Now, I would like to say a word about the problem of the 
recommendation and of the report. 

Mr. Malone yesterday tonite the point that the bar association had 
approved the recommendation of the committee, the committee to 
which Mr. Sourwine just referred, but had not approved the report. 

That is correct. They did not and do not approve reports in the 
house of delegates; they approve recommendations. But the fact is 
that the recommendations are based on the report. In other words, 
as I read Mr. Malone’s statement, and I have had the opportunity 
to read it this morning, Mr. Malone is saying to this committee, “I do 
not defend that report, but I defend its recommendations.’ 

Well, I respectfully submit that, if the report is indefensible, as 
I believe it to be, and Mr. M: lone wouldn't defend it, then the 
recommendations are tainted by the same indefensibility as the report. 

After all, the recommendations are based on assertions in the report. 
For example, there is almost a libelous assertion in this report that 
the Supreme Court decisions have resulted in a paralysis of internal 
security. If that were true, if the Supreme Court’s decisions had 
resulted in a paralysis of our internal security, very likely the rec- 
ommendations that the committee made would have some real support 
for them, but I submit that the idea that our internal security in 
America today is paralyzed is just nonsense, and to come before this 
committee as Mr. Malone did and urge you to accept recommendations, 
when he couldn’t defend a report in which those recommendations are 
made, just seems to me wrong. 

Now why is the Court under attack today? I submit that it is 
under att: ack because of the segregation decisions and the Bill of 
Rights decisions, and these are “the exact opposites of what should 
be. The idea of attacking the Court for its belief in human dignity 
is, I submit, a mistaken unde srstanding of how our democratic proc- 
esses work. 

We all want to fight communism, and I think we can all agree that, 
as our objective, we must lick the Communists, but the problem i is how. 

The Court’s view, as expressed in its decisions, is in a broader 
democracy. That is my view, too. And I would just like to say that 
I believe the Court has really struck a blow against communism every 
time that it has struck a blow for individual freedom. 

Now I would suggest, too, to the distinguished Senators here, that, 
if the Senate Judiciary Committee really wants to strike a blow 

yainst communism, let it report out promptly the Douglas-Javits- 
Celler bill, S. 810, to implement civil rights. 

I believe Senator Keating is a cosponsor—— 

Senator Keattne. No, I am not. 

Mr. Raun. Then I am mistaken. But 

Senator Krarine. It is not before this subcommittee. 





*See letter from Mr. Seymour at p. 419. 
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Mr. Ravuu. But before the Senate Judiciary Committee. You are are 
a reno I believe, of a separate bill on title 3, which is quite similar a" 
to S. 810. 
I know Senator Dodd has expressed views on civil rights legislation , 
quite favorable to it, and it seems to me that kind of reaction may hat ] 
make a reality of our dream, and would do more to rout the Com- | ' aC 
munists at home than an army of FBI agents. . : 
The rest of the material, in general terms in our statement, I wil] | ° *“‘ 
just skip over now, other than to aline myself and the ADA in support “er | 
of what the Court has done. 3 
Turning to the individual bills, S. 3, we oppose that, but I shall not *- ' 
take the time of the committee, because there are those with greater 
interests in S. 3 who can explain it in more detail. For example, a legis 
representative of the AFL-CIO will testify tomorrow. He is a ee 
very distinguished attorney, Thomas Harris, and he can explain to | 8°. 1 
this committee just what this would do in the labor field far better than ee 
I can. 
I think anybody who understands the transportation industry would er 
recognize what this would do in that area, and they are real experts, | a 
. 9 


and I would simply say that, to my mind, S. 3 is far more than a hat 
States rights bill, but might well be entitled “A bill to reverse the | "2° 
Federal system.” exam 








Senator Dopp. Mr. Rauh, there has been at least one who has testi- ms 
fied here and made a rather severe or heavy point about this question, he 1 
He told us that if the States were denied jurisdiction in this area, that rt, : 
they would also be denied any investigative power. And he added ' a 
that, or expressed his own doctrine that, the power to investigate | *72" 
follows the power to prosecute. If they didn’t have the power to | ‘®°' 
prosecute, they don’t have any po of investigation. rr 

What do you think about that ? a9 

Mr. Ravu. There is no decision, as far as I know, Senator Dodd, | 2°° 1 
which deals with that problem. : vee 

Senator Dopp. I don’t know of any, either. . ally 

Mr. Ravn. The only cases that have come up about State investi- | q y 
gations have been cases where the Court has reversed on other grounds, T : 
In other words, the Sweezy case involved a New Hampshire investi- th 4 
gation, and the Court threw the investigation out on grounds of the | ce 
first amendment and delegation of power. “ha 

Senator Dopp. It was Mr. Wyman who was here who made that | = 
statement. ae 

Mr. Ravn. Well, he may be correct. I can’t answer that. And I | nT 
don’t think he can be sure of it,-because he hasn’t yet presented to the “ 
Supreme Court a case which would hold up on other grounds sufficient, | ““ ne 
then, to get a decision on this ground. ; wat 

If this question is presently before the Supreme Court in the Uphaus “ee 
case, I rather doubt, Senator Dodd, that it will be decided—because | “!* 
I heard the argument (I argued the Cole case right afterward) el 
and I rather got the impression from listening that most of the Judges all f 
thought the case was very much like Sweezy. And I think it would be | 4, ¢ 
hard to answer your question, for sure. | i > 

That question leads me to the next bills, S. 1299 and S. 294, which ain 
deal with the Nelson case. I realize that that provision is also in ans 
S. 5, but I have treated it separately. 
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To my mind, S. 294 and S. 1299 exhibit a basic misunderstanding 
of the Communist conspiracy. The Communists are engaged in 
espionage and sabotage against Federal power, not against New 
Hampshire and against Pennsylvania.* 

I think the difficulty with Attorney General Wyman’s position is 
that he thinks somebody is really after New Hampshire. I don’t think 
the Communists can be less interested than they are in the overthrow 
of New Hampshire. And I don’t think they could be more interested 
than in overthrowing the Federal authorities. 

It seems to me that this is a Federal problem, with which we must 
deal on a Federal basis. 

I would challenge Mr. Wyman and the other proponents of this 
legislation to indicate a single instance where the Nelson decision has 
thwarted State action in the internal security field. Indeed, I will 
go further, I will challenge Mr. Wyman or any proponent of this 
legislation to indicate a single instance where the Nelson decision 
could thwart State action in the internal security field, where the 
Court would otherwise uphold that action. 

In other words, what is holding back State action in the subver- 
sion, espionage, and sabotage field is that there are other principles 
that have prevented such action. That is, the Sweezy case, for 
example. 

Now, I respectfully submit if one will reflect for a moment, that if 
the Nelson case had not been decided on the ground of preemption, it 
would have been decided the same way under the first amendment. 

In other words, one reads the Yates case carefully, and it demon- 
strates a distaste by the Court for any repression of speech. That 
was a case involving Federal repression of speech, and yet the Court 
went very far to defend the right to advocate. 

Think how much more that would apply in the case of a State 
government seeking to prosecute for speech, how much more you 
would have to show there. It seems to me you would have to show 
much more need of governmental action to repress speech constitution- ® 
ally where it was a State government than where it was a Federal 
Government, 

I rather think that the discussion of the Nelson case has overlooked 
the fact that the actions which would be taken by the States in this 
area seem to run afoul of other prohibitions before you ever get to 
preemption, and that is why, if I may come back to the question which 
you asked me, Mr. Chairman, about Mr. Wyman’s assertion, he is 
unable to get the case before the Court. 

He has tried, but he cannot, because the Court finds in Mr. Wyman’s 
actions as an investigator, constitutional defects, all apart from 
preemption. 

And I respectfully submit that that is going to happen in any con- 
ceivable—and by conceivable, I mean things that are likely to hap- 
pen—any conceivable case in this area. 

Turning now to 8S. 1300, S. 1305, S. 527, and H.R. 2369, which are 
all four before this committee, these bills are intended to strengthen 
the Smith Act in one of two ways; one, by revising the Yates decision 
through prohibiting advocacy without regard to the immediate prob- 
able effect of such action; and, two, by revising the Yates decision 
through redefining the word “organize” in the Smith Act. 


*Instances of Communist demonstrations against State capitals and municipalities are 
detailed on p. 522. 
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In our judgment, the amendment prohibiting advocacy without 
regard to the immediate probable effect of such action is unconsti- 
tutional. We cannot believe, after reading the Yates case, that such 
a formulation would be : accepted. 

While the decision in Yates was based on an interpretation of the 
statute, a reading of the decision itself makes clear that the interpreta- 
tion was itself based upon the constitutional doubt that the Court 
held, had they otherwise interpreted the statute. 

The Smith Act prosecutions are past. Now there are only two 
people left in jail under those prosecutions. Is it not a mistake to 
start them up again? Haven’t we so far defeated the Communists in 
the area of ideas? Haven’t we given them such a trouncing in the 
labor unions, in the liberal organizations, in the Negro groups, that it 
would be a mistake now, after the past period, to start these prosecu- 
tions up again? Wouldn’t it be better, Mr. Chairman, to leave these 
situations where they are ? 

The Communists are on the run in this country. I have had some 
experience with this. I know about 1948, when they had a front 
political party, because I fought against it. They couldn’t start a 
front political party now if their lives depended upon it. If they 
started another Wallace party, they would be laughed out of the 
political arena. They have been trounced in this area of ideas, and 
now to reintroduce prosecutions for their advocacy, it seems to me, 
isa mistake. 

Senator Kearrnc. The sum and substance is, you are opposed to 
the Smith Act itself. 

Mr. Ravn. Yes, sir. We do oppose the Smith Act, along with the 
American Civil Liberties Union. 

Senator Keating. Would you agree, along with some others who 

take the position, that the term “organize” as ; defined by the Supreme 
Court rendered meaningless that part of the Smith Act, and made 
it impossible to convict anyone ? 

Mr. Ravn. Yes, Senator Keating. 

I would say that the “organize” part was read out of the statute. I 
would only suggest this: My opposition to the last bill today does not 
stem from previous opposition. You are quite right that I would 
have opposed the Smith Act prosecutions 5 years ago. 

I would suggest this difference to one who m: Ly have supported 
them 5 years ago. The point I’d like to get over is that, although I 
opposed them, maybe they were justified ‘then, when they started, I 
don’t believe they were, but I am willing to concede that not everybody 
who would say they were justified was wrong. Maybe they were jus- 
tified then. But even if they were justified 5 or 10 years ago, can 
they really be justified today, when we have this group so ¢ learly on 
the run ? 

And, Senator Keating, may I add this word about the organiza- 
tion statute: Isn’t that really going to be academic, if you don’t pass 
the other part ? 

If I may make my position clear, as long as the Yates case stands 
on the other provisions of the statute, and I believe the Yates case 
is essentially a constitutional decision, it seems to me that passage 
of the organization amendment is largely an academic act. 
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I am not suggesting really that I agree with the Supreme Court's 
decision in that area, that 1s, it does seem to me that a lot can be 
said for the argument that the Government made in that case that 
organization included new recruiting. Let’s assume that. I ques- 
tion the wisdom of passing a statute now which would set in motion 
«train of new Smith Act prosecutions, for two reasons. One I have 
already expressed, and it is the fact that I think it would be unwise 
to have more prosecutions for speech, when you have the speakers on 
the run; but, secondly, I wonder if you are not really doing an aca- 
demic act. by redefining the word “organize” since the provision—the 
whole constitutional issue will still be up 

Senator Kratine. You mean without changing the advocacy one, 
too? 

Mr. Ravn. So it seems to me. 

And I would suggest that, dealing with the advocacy, one raises 
such serious constitutional questions that I would urge most thought- 
ful consideration. 

Senator Krarrne. Couldn’t you get it under the organization sec- 
tion? Couldn’t you get at those who assisted in the organization last 
night of a new C ommunist cell ? 

Mr. Ravn. I don’t believe so, sir, because I believe that the right 
of speech—and there are decisions that hold this, like the DeJong 
case—includes the right of association. 

In other words, my right or your right to speech is not limited to 
going out and speaking by ourselves. We have the right, I suppose, 
to organize any group for speech, if the speech is protected. 

Senator Krarinc. 1 understand that is on the basis that the Com- 
munist Party is a political organization. 

Mr. Ravn. No, sir. I think the re Party is both a con- 
spiracy and a political organization. I do not want to be thought 
of as one who believes it is solely a political party. Ido not. It is 
also, however, I submit, a political organization, as well as an agency 
of the Russian Government. It i Dae 

Senator Keating. Certainly you can provide a statute, make a 
criminal penalty to assist in the or; Sanitation of a Communist cell. 
I’m not talking about whether you should, but cert: ainly it is within 
the power of the Congress to do that, wouldn’t you agree? 

Mr. Ravn. No, sir. I respectfully dissent from that position. 

Senator Keating. Then, we cert: vinly have gotten ourselves into 
a pretty bad hole if the two Communist cells which were formed last 
evening, if we could not go there and punish those who were instru- 
mental in forming those two cells. 

Mr. Ravu. You can do something, under the Constitution, in my 
judgment, with those people, insofar as they may be committing 
illegal acts other than the speech of the Communist Party. But 1 
respectfully suggest that the organization of that cell for the purpose 
of advocating the public doctrine of the political part of the Com- 
munist Party, cannot be ee under the Constitution. 

What can be repressed, under the Constitution, is both their espio- 
nage and their sabotage, and their attempts at espionage or sabotage. 

Senator Katina. There isn’t any doubt in your mind that every 
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Communist cell is disciplined and beng espionage and sabotage, and 
how to go about it, and all those details ? 

Mr. Ravuuw. I guess there is some doubt in my mind, sir, on the 
question of a Communist cell being taught sabotage and espionage, 
I guess I don’t go quite as far as you do on that point. But I am 
sure today, from what you read, just what the Communist operation, 
in the realm of ideas, really is. I read in the paper they held a con- 
vention in New York City. They advoc: a certain ideas. I don’t 
believe you could stop that adv ocacy. I don’t believe you should. 
And I don’t believe you constitutionally could stop the Communists 
coming together to advocate ideas. I think you can prosecute, and I 
certainly hope we are prosecuting for all the espionage and sabotage 
and attempts at espionage and sabotage. 

In other words, if they were teaching espionage and sabotage in a 
particular cell and that could be proved, and they were getting sufli- 
ciently close to where you can get under the attempt theor y of crim- 
inal law, I strongly favor it. “T’m not suggesting you have to wait 
until a fellow has stolen your watch, but I ‘do say, so far as advocacy 
is involved, the organization section is only a counterpart of the 
advocacy section. 

Coming now to S. 1301, this bill makes it a condition of Federal 
employ ment that the employee shall not refuse to answer before any 
agency of Government “any question with respect to Communist, 
Communist-front, or other subversive activities or any other matter 
bearing upon his loyalty tothe United States.” 

We respectfully submit that this law is under the Slochower case, 
Mr. siashows er was fired by the State government for refusing to 
answer a question by a congressional investigating committee, ‘and 
the Supreme Court held that the due process clause protected Mr, 
Slochower against discharge solely because of his plea against self- 
incrimination before a congressional committee. 

It seems to me it would be the same with the Federal employee. I 
believe the plea of the fifth amendment by a Federal employee should 
be treated like the same plea made by anybody else. It is a “stop, 


look, and listen” signal. A man pleads the fifth amendment before 


the McClellan committee and it is a “stop, look, and listen” signal, 
under our Government, under our general democratic principles. It 
is not the decision, in and of itself. 

If a man pleaded the fifth amendment while he was working for 
me, I would surely call him in and demand to know the answers, and 
if I didn’t get them, that would be the end. In fact, that is what 
the subsequent cases to Slochower really hold, the Lerner and Casey— 
they were two, last term. One was a subway conductor in New York, 
and the other was a teacher in Philadelphia. 

Now, actually, they may have gone further than I would have gone, 
but if there is a relevant distinction, it is between treating the fifth 
amendment as grounds for action alone, and treating the plea of the 
fifth amendment as ground for investigation. 

Therefore, we submit that the bill is unconstitutional, and urge 
its rejection. 
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S. 1302 is an amendinent to the Immigration and Nationality Act, 
and I don’t claim to be any sort of expert on the Immigration and 
Nationality Act. 

I do suggest that that ought not to be dealt with piecemeal. There 
are lots of things about the Immigration and Nationality Act that 
are up for consideration. I think there are many amendments in on 
that. And it seems to me that the problem of amending the Immigra- 
tion and Nationality Act ought to be taken up by the subcommittee 
that handles that subject and dealt with with a much broader view. 

I suggest that the best proof of this, Senator, was Mr. Malone’s 
testimony yesterday. As the committee, of course, recognizes, S. 
1302 would overrule, among others, the Witkovich case. 

Well, Mr. Malone yester day thought that the statute had gone too 
far in Ov erruling the Witkovich case. He says here: “from a super- 
ficial examination of S. 1302, it appears it may go further than the 
American Bar Association recommendation, by “including the pro- 
vision that the alien may be required to vive under oath ‘such other 
information as the Attorney General in his discretion may consider 
necessary or advisable in the interest of enforcement of any law of 
the United States. 

I did not and do not stand before this committee as an expert on 
the Immigration and Nationality Act. I cite this more to suggest 
most respect fully that the whole question of the Immigration and 
Nationality Act requires a much more thorough study than one can 
give as part of this varied package, and I w ould: suggest that the people 
who really know the Immigration and Nationality ‘Act be called upon 
to discuss the broader aspec ts of this question. 

S. 1303 is the last important bill, and we deem it unnecessary, 
unwise, and unconstitutional. 

We say it is unnecessary, because there has been no showing that 
the travel abroad of any citizen before or after last year’s decision 
has undermined our security. 

We don’t think it matters whether an American Communist gives 
his story and his talk and his doctrine in New York or in Warsaw. 


| We don’t think he does any worse giving this stuff out in Warsaw than 


he would in New York City. We have a free press 

Senator Kratinc. For the purpose of argument, let us assume that ; 
what about. India or one of the neutral countries? Isn’t he going to 
be taken at his face value in any uncommitted or neutral country ? 
And it is a dangerous thing to allow known active Communists to go 
into these neutral countries and feed those ideas there by an Ameri- 
can, really an anti-American. 

Mr. Ravn. I abhor the man who would do that, but, Senator Keat- 
ing, it seems to me it is worse, and would cause the most trouble, to 
have, in the press of neutral countries, the fact that he was denied a 
passport to X, Y, or Z. I say that freedom demands he go there. 

For example, Paul Robeson was denied a passport to go to London 
and act in a play. I know if he had gotten to England and played 
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Othello, he would have blasted the United States to kingdom come, 
But isn’t it better to show our belief in freedom by letting him go to 
England and blast the United States, and to have the British press say 
he was allowed to come to England to blast the United States? In 
my judgment, we are more secure the latter way. 

I am not suggesting, Senator Keating, that I’d like to have these 
people go and do these things. I am as shocked as you are. I am 
shocked every time a fellow goes to China and says we are engaged in 
germ warfare. That is a shocking act and it is a truly outrageous 
thing. But speech is speech, and we are safer, in my judgment, in 
allowi ing outrageous speech, than to try to stop it. 

You come back to where we are strong. Are we strong trying to 
keep them from talking, or stronger letting them go, and showi ing that 
we can answer them with our own words. And Th: appen to feel that 
we are stronger the other way, sir. 

I would suggest that this bill is really unusually unconstitutional, 
and it seems to me it has so m: any elements of unconstitutionality as 
to evidence a dis} ba for the Bill of Rights. 

In the first place, I do not believe that the Secretary of State can 
deny a passport, constitutionally, on the basis of confidential informa- 
tion. 

Incidentally, that question is, in part, before the Supreme Court in 
two related cases, not involving passports, but the right to work in an 
ota: ial plant, and I believe the principles will be somewhat similar, 

I don’t know whether this question will be decided by the Supreme 
Court, because they have not decided this question before when it has 
been posed, but in both the Taylor and the Green cases, the se oe 
Court is presently considering whether the denial of access to classified 
information in a defense plant, which meant the denial of a job, could 
be predicated upon confidential information unknown to the worker, 
And it may be that some light will be thrown on this by the views 
of the Court. 

The only decision to date squarely dealing with this is a decision 
of the court of appeals, in Parker v. Lester, which would seem to sup- 
port the position I have taken. 

Secondly, we say that the criteria for denial is so vague as to allow 
the Secretary of State unbridled discretion in the denial of a passport, 
and this, too, will be an unconstitutional aspect of the bill, since 
the right to travel is conceded by all, I believe, to be a constitutional 
right. 

It can be circumscribed, but if it is to be circumscribed it certainly 
must be within very specific principles, carefully limited, and this 
section does not seem to do that. 

Finally, there is one little aspect of the bill, I shouldn’t call it little, 
but one further aspect of the bill that I find quite worrisome. 

The statute forbids the issuance of a passport to anyone who re- 
fuses to disclose information respecting Communist activities which 
he learned while a member of the Communist Party or which he 
learned while engaged in activities which furthered the Communist 
movement. 

In other words, suppose a man joined the Communist. Party and 
got out 30 years ago. He wants a passport. If I read that section 
correctly, he can’t have that passport unless he is willing to name every 
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person he then knew, and gave all the information about them. These 
people all may be respected citizens by now. 

lt may be as abhorrent to his conscience as it is to many people 
to do that at act, some in good faith, some not. I can’t believe that the 
price of a passport in America should be the willingness to inform 
upon one’s former associates. 

The next and last bill in this package is S. 1304, which would 
overrule the Cole case, and apply the security program to nonsensitive 
positions. 

It is not just the Hatch Act which prevents the mp Paet of 
Communists in the Government. The Hatch Act was passed in 1948 
and was amended in 1949, and that did allow the employment of 
Communists in the Government. 

However, in 1955, there was a successor statute to the Hatch Act 
which prohibited employment in the Government of the United States 
of any person who “is a member of an organization that advocates 
the overthrow of the Constitution or form of government in the 
United States, knowing that such organization so advocates.” 

This has been interpreted as barring all Communists, and I think 
it evidences the fact that we are not dealing with that problem here, 
we are dealing with another. 

I would just like to put the citation of that statute in the record 
here as it is the relevant statute today, rather than the Hatch Act. It 
is the act of August 9, 1955, 69 Stat. 624, 5 U.S.C. 118-p. 

Therefore, what we have before this subcommittee is a bill to allow 
the screening of people in nonsensitive areas, not members of the 
Communist Party who might be deemed by someone to be a security 
risk. But this isa paradox. To be a security risk in a nonsensitive 
job, it seems to me, 1s impossible. I do not see how you can be a se- 
curity risk in a nonsensitive part a the Government any more than 
you can be a security risk in a grocery store. And I th ink there are 
grave issues of con stitutionality, whether you can brand a man as a 
security risk if he is not in a place where there are some security in- 
terests of the United States which warrant so branding him. 

It is not a happy thing, to brand any American a security risk; no 
one likes to do that: no one likes to see that done. However, it has to 
be done in some places, it has to be done where you have really sensitive 
agencies, where you have access to really import ant secrets. It isa 
necessary evil in the cold war with our enemies, but it does not have to 
be done with regard to nonsensitive jobs. And since it does not have 
to be done, the stigma that goes with it ought not to be allowed. 

And further, of course, what you get in these situations are deter- 
minations of security risks without proper procedures, such as con- 
frontation and the like, and this compounds the unconstitutionality 
otherwise evident. 

Tn conclusion, then, Mr. Chairman, we suggest that the package of 
bills before the subcommittee have only two things in common: They 
are all directed at the U.S. Supreme Court.and almost always raise 
serious questions under our Constitution. And I respectfully ‘submit, 
too, that this Eastland-ABA package and related bills evidence a dis- 
respect both for the Court and Constitution. 
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I respectfully submit, too, that you cannot pull together all the 
various questions here. The Foreign Relations Committee has the 
passport problem; the Post Office- Civil Service Commission has the 
interest of Federal employees, which is involved in 1301 and 1304; 
1302, dealing with Immigration-Nationality Act, belongs to another 
subcommittee of the Judici lary. 

We most strongly urge the subcommittee not to report favorably 
upon any of these bills. No case has been made, as far as we can see, 
for a single one of the bills. The case against them is powerful, 
Each and ev ery one of these bills would weaken some aspect of our 
democratic process. Each and every one of them would undermine 
public confidence and respect for the independent judicial branch of 
our Government. 

Together they constitute a massive assault upon the Supreme Court 
which should be firmly rebuffed by the U.S. Senate. 

Today the liberals are defending the Court. Tomorrow it may be 
the conservatives. We plead with the subcommittee to think long and 
hard before acting in this highly sensitive and vital area of American 
dlemocracy. 

I certainly appreciate the time and the courtesy with which the 
subcommittee has heard our testimony and we are most grateful for 
the opportunity to be here. 

Senator Dopp. We are glad you came here and are glad to receive 
your statement. 

Senator Keating, do you have any questions? 

Senator Krattne. No questions. 

Mr. Sourwine. Mr. Chairman, I should like to inquire: In your 
mimeographed statement, Mr. Rauh, you speak in several instances 
as you do on page 3, where you say : 

The reversal of the Court in the sensitive area of the Bill of Rights can only 
result in undermining the Court as an institution— 
that is, you speak of reversal of the Court. Now, isn’t it true that 
where the Court has placed a decision on an interpretation of a 
statute, or upon a finding with respect to the intent of Congress, an 
after-enacted statue which changes that intent is not, properly 
speaking, a reversal of the Court? 

Mr. Ravn. That is partly correct, Mr. Sourwine, but not wholly. 
You see, most of the interpretations of the congressional intent are 
based upon policy — rations. In other words, anyone who 
watched the debate, as I did, on the McClellan bill F riday and Satur- 
day recognizes that different Senators had different things in mind 
as they passed this legislation. Legislation is not per fectly: clear here. 
What the Court was doing i in many of these cases was indicating that, 
as between two possible ‘interpret ations of a statute, they indicated 
their policy considerations. And if you look at some of these deci- 
sions, there are policy considerations involved. 

Senator Kraringc. Do you mean the policy considerations of the 
Court or of the Congress ? 

Mr. Ravn. Policy considerations, if the Senator pleases, of both 
the Court and the Congress. But they would be the Court's view of 
policy considerations. 

Senator Keatine. Well, you would agree that a Court’s duty is to 
interpret what they conceive to be the intention of the Congress ? 
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Mr. Ravn. I certainly concur in that. 

Senator Keating. And you would also agree—you are too good a 
lawyer, [ am sure, not to agree—that the Congress cannot reverse a 
decision of the Supreme Court. They can reverse the effect of a deci- 
sion of the Supreme Court. But you would agree to that thesis, 
would you? ; 

Mr. Ravn. Oh, [ agree with that; yes, sir. 

I would like to make this other point, too, to Mr. Sourwine. Many 
of these decisions have constitutional bases. The Yates decision 
clearly does. I believe the Cole decision had a worry on the consti- 
tutional aspect. 

Witkovich had a constitutional base. I believe Nelson would have 
had a constitutional base if they had not put it on this ground. In 
other words, there is much more to the statutes than just. saying that 
they clarify the intent of Congress. And particularly to clarify the 
intent of Congress in this area, when there has been no showing that 
the previous declared intent by the Court has weakened our security, 
inmy judgment, would have the result I suggest. And I suggest, too, 
that many of those who are most anxious “to overrule the Court are 
involved in this on the basis of the hostility resulting from the de- 
segregation decision. 

‘Now, I am not suggesting that to anyone in this room, I recognize 
the distinguished records of both Senator Dodd and Senator Keating 
in the area of civil rights; but I think that on this question of these 
bills, a great deal of the impetus comes from people who do not feel 
that way. 

Senator Kearine. I might say I have said on repeated occasions I 
agree with the Supreme Court’ in their desegregation decision, and 
would have rah very surprised if they had reached any other de- 
cision in that case. However, I disagree with some of the other 
decisions, could and fundamentally with the decision in the 
Yates case, and the interpretation of the congressional intent as re- 

gards the word “organize.” I am perfectly confident there was not 
a single Member of the Congress of the United States, when they 
passed the Smith Act, that did not intend that the word “organize” 
should cover a Communist cell as well as the original organization of 
the Communist Party. 

Now, my dissent with the decision of the Court in that case is in 
no way any disrespect to the Court or any disrespect to the actual 
existing members of the Court, I just differ with the conclusions that 
they reached, 

Mr. Ravn. I understand that, sir. 

I would just add, as we were discussing before, you and I, that that 
part of that decision does trouble lawyers, I think, more than any 
other part of any of these decisions. I accept that. 

I would like to submit something on this point, if I may, for the 
record, because I think you clearly ‘have an open mind on this, and I 
would like to submit to you a short statement of why I feel the or- 
ganized section is subject to the same constitutional ‘limitation that 
the advocacy section is. I have given my reason here, and I think I 
can do better by a discussion of the cases, and I would like to submit a 
short statement, if I may, dealing with the constitutional aspects of 
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the organized section, because I share your concern with the inter- 
pretation. However, I would like to indicate the reason why J 
feel that no legislation is advisable despite sharing your concern with 
that interpretation. 

May I submit something additional ? 

Senator Dopp. Yes; we will be glad to receive such a statement. 

If there are no other questions, we thank you very much, Mr. Rauh, 

(The statement referred to above was later submitted and appears 
at p. 519.) 

Mr. Sourwine. Mr. Chairman, at this point in the record, I should 
like to offer for the record statements in opposition to certain of these 
bills submitted for the record by the National Lawyers Guild; a letter 
from the executive secretary; and specific statements on the bills in 
question. 

Senator Dopp. Very well; they will be included in the record at this 
point. 

(The letter and statements above referred to read as follows:) 


NATIONAL LAWYERS GUILD, 
New York, N.Y., April 20, 1959. 
Hon. JAmes O. EASTLAND, 
Chairman, Committee on the Judiciary, 
Subcommittee on Internal Security, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: Enclosed you will find statements of the National 
Lawyers Guild in opposition to various bills under consideration by the Senate 
Subcommittee on Internal Security. 

We hope that these statements will be included in the record of the hearings 
and that you will send usa copy of the record. 

Thank you in advance for your response to this request. 

Sincerely yours, 
Royat W. FRANCE, 
Executive Secretary. 


STATEMENT BY THE NATIONAL LAWYERS GUILD IN OPpposiTrion TO H.R. 1991 


H.R. 1991 proposes an amendment to the Smith Act, 18 U.S.C. see. 2385, which 
proscribes teaching and advocating the duty and necessity to forcible overthrow 
of the U.S. Government. The amendment proposes to define the terms “teach,” 
“advocate,” “duty,” “necessity,” and “force.” The definitions are meaningless 
and add nothing to the existing statute unless they are intended as an attempt 
to nullify the recent holding of the U.S. Supreme Court in Yates v. United States, 
354 U.S. 298, to the effect that the Smith Act is aimed at advocacy of concrete 
action of forcible overthrow and not at abstract doctrine divorced from any 
attempt to instigate action to that end. That this is the obvious intent of the 
bill is unmistakable. Each of the definitions contained plainly relates to ad- 
vocacy of abstract doctrine. 

The National Lawyers Guild is opposed to the bill, for it not only nullifies the 
Supreme Court’s decision in Yates, it also infringes on the first amendment 
guarantees of freedom of speech. It has long been recognized that speech is 
protected under that amendment unless it amounts incitement to unlawful 
action. The Supreme Court’s decision in Yates on this question did not con- 
stitute any departure from well-established principles. Indeed it was even 
recognized in theory in Dennis v. United States, 341 U.S. 494. The Court’s 
decision in Yates merely reasserted this principle and gave it vitality by its 
application to the facts in that case. 

This bill should be rejected. 

Approved by National Executive Board, National Lawyers Guild, at meeting 
on March 22, 1959. 


STATEMENT BY THE NATIONAL LAWYERS GUILD IN OpposITIon To S. 527 
The National Lawyers Guild is opposed to this bill because it abridges first 


amendment guarantees of freedom of association and political activities. It 
proposes an amendment to the Smith Act, 18 U.S.C. see. 2385, to include within the 
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term “organize” a great variety of activities of any organization which teaches 
and advocates the forcible overthrow of the U.S. Government. 

The Smith Act already proscribes seditious speech. As such it abridges first 
amendment guarantees of freedom of speech and association. For that reason 
the National Lawyers Guild believes that the Smith Act should be repealed. The 
pill now before the Senate constitutes an even further encroachment on first 
amendment freedoms, than that which is already encompassed under the Smith 
Act, for it makes criminal every innocent activity within the existing Communist 
Party, at which it is frankly aimed. It does not limit the criminal association 
to activities designed to effectuate the proscribed aims. It would make criminal 
such activity as the formation of groups within the party established for the 
purpose of conducting classes on current events, enlisting support for or against 
pending legislation, or even for the purpose of engaging in activities to place the 
Communist Party on the ballot or to campaign for candidates of that or any 
party. One has merely to examine the character of the overt acts alledged in 
the Smith Act conspiracy indictments which were framed on the theory of the 
meaning of the term “organize” which this bill proposes, to recognize the sweep- 
ing scope of first amendment activities which it proscribes. This bill strikes at 
the very essence of our democratic process—the right to join with others in the 
expression of ideas and in the political life of our country. 

The need to give thoughtful consideration to the first amendment guarantees 
involved is all the more urgent when note is taken of the fact that the identical 
pill passed the House of Representatives without a single dissent on a report by 
the Committee on the Judiciary Report No. 39, which contains grave distortions 
and misrepresentations of the nature of the offense proscribed under the Smith 
Act. The report represents the Smith Act as outlawing conspiracy to over- 
throw the Government of the United States. But the Smith Act proscribes 
seditious speech, not seditious acts. Obviously, under the misrepresentation of 
the nature of the offense outlawed by the Smith Act, no thought was given to 
the requiremnts of the first amendment by the House. The Senate cannot abdi- 
cate its duty in this regard. The bill should be rejected. 

Approved by National Executive Board, National Lawyers Guild, at meeting 
on March 22, 1959. 


STATEMENT BY NATIONAL LAWYERS GUILD IN OPPOSITION 'rO BILLS WHICH WOULD 
CIRCUMVENT THE NELSON DECISION 

There are now pending in Senate and House committees several bills (S. 3; 
H.R. 3; H.R. 486; S. 294; H.R. 2368; S. 1299) which again seek to circumvent 
Pennsylvania y. Nelson, 350 U.S. 49. That decision, holding that Congress has 
superseded State legislation in the field of sedition and subversion, has been 
the object of recurrent and yiolent attack ever since its promulgation. Beginning 
with the hodgepodge Walter omnibus bill in 1957; Walter’s subsequent supersed- 
ing bill, the Internal Securities Amendment Act of 1958, and the later Jenner- 
Butler bill, there has been an unremitting campaign to restore to the States and 
their countless subordinate law-enforcing agencies, the power to punish indivi- 
duals and organizations for alleged subversive activity. 

The current bills provide, as did their predecessors, that unless Congress 
specifically declares its intention to preempt State action, the several States shall 
have concurrent legislative jurisdiction in the area of sedition and subversion 
both with respect to any new Federal legislation as well as with respect to those 
Federal statutes heretofore enacted. 

Thus far such bills have failed of passage and their failure to secure con- 
gressional approval attests to the correctness of the Supreme Court’s view on 
the issue. As the National Lawyers Guild has previously stated: 

“Enforcement of antisubversion laws by the Federal Government has given 
rise to many evils and results in a serious interference with constitutional 
rights, but at least investigations and prosecutions are controlled centrally by 
the Attorney General’s Office. Enforcement of 48 separate State laws will mean 
that thousands of county prosecutors will have the authority to institute such 
prosecutions. Experience shows, furthermore, that such State statutes are often 
utilized by local prosecutors intent on serving some local political purpose. In 
the absence of a showing that the Federal laws are not being enforced, there 
is no reason for permitting duplicating State enforcement.” (Statement by 

| National Lawyers Guild in opposition to Jenner-Butler bill (S. 2646) to curb 
| bowers of the Supreme Court.) 
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The basic evil of this proposed legislation does not lie in the perverted defense 
of States rights nor in the inevitable conflict and confusion between Federa] 
and State Governments in enforcing what are essentially dangerous encroach. 
ments upon first amendment rights of the American people under the guise of 
“national security and loyalty programs.” 

The historic Nelson decision is anathema because it deprives the embattled 
reactionaries of one of their most effective weapons to exact conformity and to 
delay and frustrate unwanted change. Fear, silence, and confusion can be ob- 
tained through the ulterior, premeditated exploitation of loyalty statutes anq 
sedition laws. This is the profound lesson of the past decade. And now that 
the Supreme Court has apparently issued its warning against further encroach. 
ments on the Bill of Rights, it is even more imperative for the forces of reac. 
tion to regain their freedom of action in the various States, cities, counties, 
towns, and villages. 

The serious consequences of this proposed legislation can be anticipated. The 
Taft-Hartley amendment to the Wagner Act, which restored a limited measure 
of labor relations authority to the States, resulted immediately in a slew of 
right-to-work statutes. The enforcement and implementation of the Supreme 
Court decision in 1954, banning segregation in the schools is still not realized 
largely because of the State legislative counterattack and the dilatory tactics 
of the State enforcement agencies. 

This is not to say that there have not been and that there will not continue to 
be many areas where Federal policy can be wisely supplemented by State leg. 
islation. But, where, as here, the issue is alleged to be one of national loyalty 
and security, then this issue, no less than that of national defense and foreign 
policy, should be left to the Federal Government and to its agencies. It should 
not be permitted to become a political gambit within each of the 50 State gov- 
ernments and their subordinate municipalities. 

For the foregoing reasons, the National Lawyers Guild restates its opposition 
to the passage of any legislation which would reverse the salutory holding of 
the Nelson case. 


Approved by National Executive Board, National Lawyers Guild, at meeting | 


on March 22, 1959. 


Mr. Sourwrine. I respectfully suggest, Mr. Chairman, that there 
also be included in the record at this point the publication of the 
National Lawyers Guild on the same subject, attacking the Amer. 


ican Bar Association. There is a parallel between the testimony of | 





this witness and that statement, and it probably should be in the | 


record. 
Senator Dopp. All right, it will be included at this point in the 
record. 


REPORT OF THE NATIONAL LAWYERS GUILD ON THE RECOMMENDATIONS OF THE 
AMERICAN BAR ASSOCIATION * 


On February 24, 1959, the American Bar Association through its house of 
delegates adopted a series of recommendations dealing with important constitu- 
tional and legal matters submitted to it by the associations special committee on 
Communist tactics, strategy, and objectives. 

The recommendations, five in number, purport to deal with the subject of 


internal security. The underlying assumptions of each of these recommenda: | 


tions was that the activities of the Communists constitute a threat to the na- 
tional security, and that the decisions of the Supreme Court weaken the national 
security. The assumptions on which the recommendations rest were not demon- 
strated by the association. It relied on bare unproven assertions which have 
been the commonplace of the most outspoken opponents of civil liberties, who 
have used their equation of Communists with danger to the internal security 
as a cloak for a major attack on the Bill of Rights. 

The ABA made no attempt to justify its reliance on this equation, nor did 
it make an attempt to analyze the decisions of the Court in terms of legal 
soundness, the requirements of the Constitution, or their social wisdom. It did 
not demonstrate the manner in which these decisions purport to weaken internal 


1 Approved by the national executive board, Mar. 22, 1959. 
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security. It did not even attempt to establish the existence of any danger to 
internal security which the recommendations are allegedly designed to prevent. 

The recommendations come at a time when the Supreme Court has been the 
subject of sharp attack by the most reactionary opponents of civil rights and 
civil liberties. The ABA, while paying lipservice to the independent role of 
the judiciary as the “ultimate guardians of the Bill of Rights and the protectors 
of our freedom” and the “duty of the members of the bar to defend the institu- 
tions of the judiciary from unfair and unjust attacks” allied itself with these 
critics of the Court by the recommendations which it adopted. 

The right to criticize decisions of the Supreme Court is as fundamental a 
right of American democracy as is the right to criticize policies of the executive 
and legislative bodies. However, the recent attack on the Supreme Court in 
which the ABA has now joined transcends the bounds of mere criticism. It 
constitutes a grave threat to the civil rights and liberties of the people. It is 
marked by an alliance between opponents of civil liberties and of the segrega- 
tionist critics of the Court who are now engaged in a vigorous campaign to 
set back much needed progress in realizing the civil rights and liberties guar- 
anteed under our Constitution. One has but to examine the roster of sponsors 
of legislation now pending in Congress designed to halt this progress to note 
the alliance. 

It is at such a time, when such strong forces seek a reversion to McCarthy- 
ism, that a special responsibility is placed upon the lawyers of this country, 
not to guard the Court against criticism, but to use their particular abilities, 
their power of objective evaluation, their knowledge of the law, to make sure 
that the people of this country are not misled by rabble rousers, are not in- 
undated by hysteria, but are put in possession of the facts which will enable 
them to form the kind of calm judgment which must be expected from citizens 
of a healthy democracy. 

The importance of the issues as well as the gravity of the possible effects of 
the ABA’s recommendations places upon the National Lawyers Guild the obli- 
gation to furnish the American people with an objective analysis, from which 
conclusions can be drawn about the validity of the attacks on the Supreme 
Court and the soundness of the legislative recommendations made by the ABA, 
and the basic assumption on which they rest. 


THE ABA RECOMMENDATIONS 
Preemption and sedition 


Recommendation I starts with the sound rejection of attempts to limit “any 
jurisdiction vested in the Supreme Court by the Constitution.” It goes on to 
propose that remedial legislation be enacted “whenever there are reasonable 
grounds to believe that as a result of court decisions internal security is weak- 
ened” including “specific pronouncements of congressional intentions that State 
statutes proscribing sedition against the United States shall have concurrent 
jurisdiction.” This was aimed squarely at the Court’s decision in Pennsylvania 
v. Nelson (350 U.S. 497), which, affirming the State court decision, held that 
Congress intended to preempt the field of national security. The Supreme 
Court discussed the problem thoroughly and openly in its opinion: 

“* * * enforcement of state sedition acts presents a serious danger of con- 
flict with the administration of the federal program. Since 1939, in order 
to avoid a hampering of uniform enforcement of its program by sporadic 
local prosecutions, the Federal Government has urged local authorities not 
to intervene in such matters, but to turn over to the federal authorities im- 
mediately and unevaluated all information concerning subversive activi- 
es 
If the ABA now suggests that each of the 50 States should have the power to 
prosecute its citizens for “sedition against the United States,” it should give rea- 
sons for its proposals. It is not in the interest of the Federal security to give 
politicians in thousands of counties the opportunity to restrict the civil rights 
and political freedoms of people by outcries of communism. History has amply 
demonstrated that under the smoke screen of internal security local violations 
and abuses of the rights of the people flourish. Nor is it in the interests of na- 
tional security to enable State officials to embarrass the National Government 


in the sensitive area of international relations through the device of alarms of 
revolution and sensational prosecutions. 
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Proposed amendments to internal security acts 

Recommendation IV contains five legislative proposals purporting to treat 
problems of internal security which allegedly have been caused by Supreme 
Court decisions. These proposals rest on the unproven assumption that the po- 
litical activities of Communists pose threats to our security. 

It is significant that the proposals were submitted by a committee composed 
of persons many of whom was actively involved in litigation and other activities 
as proponents of the McCarthyite thrust at first amendment guarantees. It is 
of further significance, as Professor Fordham observed in his keen analysis of 
the ABA’s action in a letter to the New York Times on March 5, 1959: “For years 
the committee on Communist tactics, strategy, and objectives has been very 
active and strongly supported, while the committee on the Bill of Rights (of the 
association) has languished.” 

The legislative proposals are as follows: 

(a) To amend the Smith Act by defining the term “organize” in the Smith 
Act to include all past organizational activities. 

(b) To further amend the Smith Act to make it a crime intentionally to advyo- 
cate the forcible overthrow of the Government. 

(c) To make it a condition of Federal employment that every employee be 
compelled to answer questions “with respect to Communists, Communist front 
or other subversive activities, or any other matter bearing upon his loyalty.” 

(d) To protect our internal security against the activity of aliens who were 
Communists at the time of their entry or at any time thereafter, through depor- 
tation and to impose various restrictions aimed on the political activities of 
deportable aliens. 

(e) To amend the Foreign Registration Agents Act with respect to importa. 
tion of printed matter. 

A proper test of proposed legislation is whether it be socially necessary and 
legally sound. But the ABA makes no analysis of the proposed legislation as 
would be expected of lawyers, so that the public is unable to conclude whether 
it is desirable from a social or legal standpoint. In fact not one of the five 
proposals is necessary and the majority are constitutionally questionable 
Amendments to Smith Act 

The two Smith Act proposals, 1V (a), (b): The guild has always taken the 
position that the act, since it is aimed at speech and not conduct, abridges the 
first amendment guarantees of freedom of speech and press, and for that reason 
it should be repealed. In its application during the past 10 years it has been 
sufficiently demonstrated that it had no other purpose than to restrain men and 
women from believing in and advocating Communist ideas, opinions, and 
theories. All the lengthy prosecutions under the Smith Act, wherever brought, 
have not provided a single piece of evidence of criminal activity, i.e., of at- 
tempts or plans, or preparation or indeed of any criminal activity bearing upon 
“internal security,” or even of speech which incited to Government overthrow. 

Lawyers trained to analyze facts and to base conclusions thereon should be 
the first to inform the public of the inferences to be drawn from this barren 
record; it follows that the Smith Act has served no purpose except as a re 
straint on political activity, and therefore is neither socially desirable nor 
legally sound. Communists, like all other people, should be punished under law 
for criminal acts, not for their politics. 

The recommendations are aimed at the Supreme Court’s decision in Yates v. 
United States, which construed the term “organize” to mean the act of creation 
and not subsequent organizational activities, and held that the Smith Act is 
aimed at speech calculated to incite to concrete action of forcible overthrow of 
the Government and not to abstract principles divorced from action. Both 
of the ABA proposals constitute a much broader encroachment on first amend- 
ment guarantees than now exists under the Smith Act. 

As to IV(a) the proposed definition of the term “organize” would make crim- 
inal the participation of every member of the Communist Party in any aspect 
of its activities. This might include such activity as the formation of groups 
within the party established for the purpose of conducting classes on current 
events or enlisting support for or against pending legislation. Its omnibus 
inclusion of “other organizational activities” might make criminal such activi- 
ties as attempts to place the Communist Party on the ballot or to campaign 
for candidates of that or any party. The encroachment on freedom of associa- 
tion which inheres in this definition can be demonstrated many times over 
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One has merely to examine the character of the overt acts charged in the 
Smith Act conspiracy indictments which were handed down in the past 10 years, 
under the theory of the meaning of the term “organize,” adopted by the prosecu- 
tion at the time and which is now embraced in the recommendations, to recog- 
nize the sweeping scope of first amendment activities which can be proscribed 
under that definition. This definition strikes at the very essence of our demo- 
cratic process—the right to join with others in the expression of ideas and in 
participation in our political life. 

The need for critical appraisal of proposals to amend the Smith Act is made 
more pointed by the singular lack of clarity of the issues involved, also dis- 
played in the report of the House Committee on the Judiciary on a similar pro- 
posed definition which recently passed the House without a single dissenting 
voice. With a blatant ignorance or a reckless disregard of the facts the House 
committee describes the Smith Act as prohibiting a conspiracy “to overthrow 
the Government” and the Yates indictment as charging such a conspiracy. Ob- 
viously under such a view of the act and the indictment first amendment ques- 
tions formed no part of the committee’s consideration. Instead of shedding 
much-needed light on the important considerations involved, the ABA’s pro- 
posal adds to the existing confusion and disregard of first amendment values. 

The plain effect of the ABA recommendations is to remove the Smith Act 
from even the limited application of first amendment requirements by which 
the statute was construed in Yates as well as in Dennis v. United States. It has 
its roots in the construction of the act adopted by the trial court in Yates. There 
the trial court held that incitement to criminal action was not necessary where 
the speech was accompanied by intent to overthrow the Government. This 
ruling was challenged as an impairment of first amendment rights. Without 
reaching that point the Supreme Court held the ruling incorrect, because the 
Smith Act was aimed at advocacy of conerete action for the forcible overthrow 
of the Government and not at principles divorced from action. This holding 
followed traditional principles of first amendment requirements as defined by 
that Court in a long line of cases. Indeed it was recognized in theory in the 
Dennis case and in every other Smith Act prosecution which followed even 
before the Supreme Court’s decision in Yates. 

The recommendation of the ABA is clearly an attempt to nullify the holding 
of the Supreme Court in Yates on this question. The statute proposed by the 
ABA is unconstitutional. It would push back the advances made in the realiza- 
tion of first amendment guarantees obtained over long years of struggle and 
which have become firmly entrenched in our jurisprudence. Scholars of the 
history and legal theory of first amendment guarantees have uniformly rejected 
the test now proposed by the ABA (Chaffee, “Free Speech in the United States” 
(1941) pp. 1-85). 


Government employees before congressional committec 


A third proposal IV(c) is to compel all Government employees to testify 
before Congress’ committees, and other Government agencies with respect to 
“Communists, Communist-front or other subversive activities, bearing on his 
loyalty.”” Again, there is no reason given for the proposal, which presumably is 
aimed at various decisions of the Supreme Court protecting Government em- 
ployees froin arbitrary discharge (or penalties for their exercise of constitutional 
rights) and requiring the Government to abide by its own rules in employee 
cases. Again, a record of the past as a guide to present policy, does not jusitfy 
the ABA’s recommendation. There is no evidence of disloyalty by Government 
employees which makes legislation necessary. Nor would the proposed law 
make for more loyalty. What it does is to deprive Government employees of the 
constitutional rights which their fellow citizens possess, to free speech and asso- 
ciation, to political independence, to due process of law, to protection from self- 
incrimination. 


Undeportable noncitizens 


The fourth proposal IV(d) is to amend the Nationality Act, and is aimed at 
aliens and at the Supreme Court simultaneously. This obscure paragraph re- 
fers to the provision in the law that deportable aliens who after 6 months can- 
not be deported because there is no country to which they can be exiled, are to 
be under the Attorney General’s supervision. The Supreme Court decided in 
United States v. Witkovich, that the Attorney General could not require of the 
alien any information he “may deem fit and proper” but only such information 
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as would keep him informed of the alien’s whereabouts so that he could be 
available for deportation, if that can be effected by the Government. 

Plainly the Court’s decision is reasonable and sensible. To warrant the ABA 
in proposing such restrictions, it had the duty to state reasons of necessity and 
desirability, even if such legislation be legal. If the Government is unable to 
deport an alien, it should not penalize him, beyond the perpetual threat of exile, 
by attempting to deprive him of the normal rights of residents of this country, 
subject to the penalties for criminal acts. To deport persons for nothing other 
than their political belief is itself contrary to the spirit of the Bill of Rights 
even if the Court has upheld the statute as within its letter. There is no 
justification for proposing that they be prohibited “from engaging in any actiy- 
ities” such as for which they were deported. If this activities are criminal, 
let them be prosecuted, but if legal they should be free to all people. 


Labeling publications from abroad 

The last proposal IV(e) would amend the Foreign Agents Registration Act 
so as to require publications to be labeled as political propaganda when coming 
from abroad. 

This act itself has been on the statute books for over 15 years. What purpose 
it has served, besides making it more difficult for Americans to read what is 
printed in the rest of the world, is not clear. It has become clear to the public 
that a policy of international exchange in all fields of social existence, economic, 
political, cultural, is greatly superior to the previous ostrich or isolation policy, 
which led to the passage of the Foreign Agents Registration Act of 1940, 
Furthermore there is serious question as to the power of the Government to 
interfere with the rights of the people to purchase and read what they please, 

In brief summary, the ABA proposed legislation is either unnecessary and 
undesirable or legally unsound, or both. 


T'n-American activities committee 


There remains for consideration recommendations II, III, and V which deal 
with congressional investigating committees, principally the House Committee 
on Un-American Activities. The significant aspect of these recommendations 
is the uncritical support given by a body of lawyers to two congressional com- 
mittees which have been widely criticized by respected sections of the lay 
public, and at that, without stating reasons for such support or answering the 
public’s criticism. The committees are the House Un-American Activities and 
the Senate Internal Security. The former is a standing committee which re- 
placed the old Dies committee; the latter is a subcommittee of the Judiciary 
Committee. Both cover what is called “internal security” which the committee 
equate with communism. Under this cover they have attacked all dissent from 
what they deem to be political orthodoxy. In their investigations they have 
roamed into every field of American life that suited their fancy under the pre 
text of saving the country from the Communist menace, and under that guise 
have persecuted people who are attempting to carry out the law of the land in 
reference to integration. 

Congressional committees are created to aid Congress in its task, which is to 
legislate. Their primary function, whether investigation, research, or analysis, 
is, within the area of their authority, to help Congress, within its constitutional 
powers, to make sound laws. Unlike the numerous other committees of the 
House and Senate, these two have conspicuously subverted their functions. 
They have become at different times, policemen, grand jurors, inquisitors into 
people’s private lives, and at all times, disseminators of false statements, un- 
truths, half-truths, and libels, for which they elude punishment through con- 
gressional immunity. In the many years of their existence they have not 
helped Congress to adopt a single useful, necessary, or enlightened law. 

An object lesson for public attention is the House committee report of its 
1958 operations. As usual, it is the same Communist story, but with a reverse 
twist. Whereas in the past, according to the committee, the Communist Party 
of the United States was dangerous because it was growing, this year it is dan- 
gerous because it is shrinking. The report leaves the impression that if the 
Communist Party did not exist, the Un-American Committee would organize it, 
in order to justify its existence and its appropriations. The legislation pro- 
posed by the committee is as usual, to restrict travel by curbing passports and 
to label literature from abroad as foreign propaganda, and this at a time when 
cultured exchanges should be improved and extended. 
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The Supreme Court disapproved the State Department’s passports regulation 
as arbitrary and exceeding Congress’ authorization. The State Department sen- 
sibly withdrew its discriminatory political test. A year has passed and the re- 
sults do not indicate any need for legislation to reestablish the former restraints. 
Such restrictions would also be constitutionally questionable, since the right to 
travel has long been deemed a basic right, to be denied only in emergencies such 
as war and disaster, which would justify a state in preventing its citizens 
from going abroad or in keeping them at home. 

The first recommendation dealing with congressional committees (II) asserts 
that the Supreme Court's decisions (see Watkins v. U.S.) impede “the work of 
the Congress” in questioning the meaning of the resolution creating the Un- 
American Committee, and proposes that the resolution be rewritten. But it 
does not suggest how or whether that can be done to meet the Court’s criticism. 

There is more involved here than semantics or technicalities. The fact is that 
it is a violation of the Constitution to permit any committee to invade the free- 
dom of speech and press, and the privacy of ideas and opinions. No amount 
of rewriting can alter that defect if the committee—or any new committee, such 
as recommendation IV proposes—is empowered to inquire into witnesses’ 
politics, political opinions, or political associations. No legislative purpose can 
be served by such a committee or such investigations, since that is an area out- 
side the domain of government. Merely to include the phrase, as the ABA sug- 
gests, ‘‘to study existing laws and the requirements for further legislation,” is to 
create the illusion of proper investigative function when none is possible. 

The ABA has failed to come to grips with this basic objection to the Un-Amer- 
ican Committee, which accounts for the repetition of irresponsible and lawless 
investigation conducted by it, and which have led to widespread condemnation. 
Procedural safeguards while effective with committees that have genuine legis- 
lative purpose as is the case with most congressional committees, cannot suffice 
when such proper constitutional purposes and functions do not exist. 

The ABA’s proposal to change the resolution is tantamount to an admission that 
the Supreme Court decision in Watkins was sound. Its failure to set forth the 
terms of a substitute resolution warrants the inference that the ABA would be 
unable to frame a resolution in this field which would not fall afoul of the Bill 
of Rights. What is “American” and “un-American,” what political propa- 
ganda should be engaged in, is for the American people to decide, not for the 
Government or a committee thereof. Newspapers, television, radio, public 
platforms, street corner soap boxes abound in the United States, to be used freely 
by all—including Communists—and without Government restraint, supervision, 
or investigation. Our system did not contemplate such restraint and gave no 
constitutional authority to the Government in the area of people's political ideas. 


Congressional committee mandates 


A second recommendation (III) would require committees of Congress to 
furnish witnesses with a copy of the “basic authority of the committee.” This 
recommendation will undoubtedly amuse the experienced lawyers in the ABA. 
The basic authority is a matter of public record which any lawyer can read in 
his office or a law library. To assume that this would protect a witness, is to 
assert that the public is protected from stock frauds by the seller’s certificate 
of incorporation. 

The courts have held (1) that investigation committees must have specific 
congressional authority within the legislative sphere; (2) that the subject matter 
of their investigations must fall within the scope of their authority, and (3) 
that the questions they propound must be pertinent to the subject matter of the 
specific investigation being then conducted. Plainly, then, it is the subject 
matter of the inquiry of which a witness should be informed by a committee, if 
procedural safeguards are to have meaning, so that on one hand he and his 
lawyer can check against the committee’s authority and on the other, test the 
questions for pertinency, under the law. 


ABA accolade to Senate Internal Security Committee and Un-American Activ- 
ities Committee 

The third recommendation dealing with congressional committees (V) is in 
fact a misnomer since it recommends no legislation. It is the ABA’s accolade 
to the Senate Internal Security Committee and its House mate, the Un-American 
Committee. We have already discussed this uncritical approval, and would 
here note only the unlawyerlike manner of adopting such a position without 
offering a single reason therefor or answering the numerous reasons advanced 
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over the past decade by respected men and women, why the committees are 
objectionable, socially and legally, and indeed, should be abolished. This as- 
tonishing silence on the part of a bar association pleading its case is as eloquent 
as an open admission that its adversaries’ case is unanswerable. 


CONCLUSION 


We believe that the fatal defect of the ABA’s recommendation is in its use of 
the term “internal security” without once defining and discussing what it means, 
Plainly, the ABA would have it that internal security is inconsistent with con- 
stitutional liberty and civil rights and would abandon the latter. Professor 
Fordham notes that “The action of the house of delegates discloses strong pre- 
occupation with matters of internal security rather than with the protection of 
civil liberty,’ and then rightly adds, “Security does not mean much to me ex. 
cept as a means to preserve the conditions under which there will exist maxi- 
mum freedom for individual human expression and fulfillment.” 

What is internal security? It is, at least, the concern of the people of the 
United States to be secure in the possessions of their rights and opportunities, 
economic, political, social, and cultural, as free citizens. These they have the 
right to expect their government to protect, not to encroach upon; to defend them 
in their exercise, not to attack them therefor. Internal security is endangered, 
to the lasting damage of the country, when government encroaches upon the 
area of the people’s domain of political opinion and association, and the ABA 
multiplies that danger when it permits, and even encourages, that invasion, 

The past 10 years and more have proven the validity of these general princi- 
ples, which are only a reiteration of the ideas of American democracy. The 
danger to “internal security” has been equated with “communism,” when that 
equation has not been proven. To deprive Americans of their rights and liber- 
ties on the basis of an unproved assumption is too costly a sacrifice, and the 
sacrifice has indeed been a heavy one. In order to stifle the ideas of com- 
munism and to prevent the American people from hearing and evaluating them 
in the marketplace of ideas, the Constitution is abridged, reckless laws are 
enacted, insecurity is spread in public and private employment, witch hunts are 
indulged in, harmless persons are imprisoned, and the American reputation is 
disgraced throughout the world. 

As Justice Brandeis observed in his concurring opinion in Whitney vy. 
California: 

“Those who won our independence believed that the final end of the state 
was to make men free to develop their faculties; and that in its government 
the deliberative forces should prevail over the arbitrary. They valued liberty 
both as an end and as a means. They believed liberty to be the secret of happi- 
ness and courage to be the secret of liberty. They believed that freedom to 
think as you will and to speak as you think are means indispensable to the 
discovery and spread of political truth; that without free speech and assembly 
discussion would be futile; that with them discussion affords ordinarily adequate 
protection against the dissemination of noxious doctrine; that the greatest 
menace to freedom is an inert people; that public discussion is a political duty; 
and that this should be a fundamental principle of the American government. 
They recognize the risks to which all human institutions are subject. But 
they knew that order cannot be secured merely through fear of punishment for 
its infraction; that it is hazardous to discourage thought, hope and imgination; 
that fear breeds repression; that repression breeds hate; that hate menaces 
stable government, that the path of safety lies in the opportunity to discuss 
freely supposed grievances and proposed remedies; and that the fitting remedy 
for evil counsels is good ones. Believing in the power of reason as applied 
through public discussion, they eschewed silence coerced by law— the argument 
of force in its worst form. Recognizing the occasional tryannies of governing 
majorities, they amended the Constitution so that free speech and assembly 
should be guaranteed.” 


Senator Dopp. Senator Mundt has just come in and he has asked 
5 minutes to make a brief statement. I do not want you to think we 
are preferring a Member of the Senate, but he has a committee meet- 
ing. 

Senator Mundt. 
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TESTIMONY OF HON. KARL E. MUNDT, A U.S. SENATOR FROM THE 
STATE OF SOUTH DAKOTA 


Senator Munpr. Thank you, Mr. Chairman, You are very kind 
and I shall be as brief as possible. 

Senator Dopp. We are very glad to have you here and to hear your 
statement. 

Senator Munpor. Mr. Chairman, and members of the Senate In- 
ternal Security Subcommittee, | am grateful for this opportunity to 
appear here this morning in support of S. 1689, the Freedom Commis- 
sion Act. This is a bill introduced jointly by Senator Douglas, of 
Illinois, and myself on April 15. Incidentally, I am pleased to advise 
the committee that later today I will request that the name of Senator 
Clifford Case, of New Jersey, be added by unanimous consent of the 
Senate as a cosponsor. 

1689 and its companion bill in the House, which was introduced 
by Congressmen A. Sidney Herlong, Jr., and Walter H. Judd, pro- 
poses the creation of a Freedom Commission and Freedom Academy 
to train and inform the citizens of the free world as to the con- 
spiratorial, organizational, and operational techniques of communism 
and of the means and methods of counteraction, which can be employed 
most effectively against this political warfare. This bill is designed 
to train a well-informed, knowledgable and dedicated unit of our free 
world citizens who can effectively lead a free world counteraction to 
the Communist political warfare. 

This Nation and the other nations of the free world have dedicated 
themselves to the mutual development of a powerful defensive and 
offensive military establishment, capable, if necessity requires, to meet 
and defeat the combat forces of the Communist world on the battle- 
fields of a hot war, should such a horrible eventuality oceur. 

Tragically enough, we have ignored, in great measure, the political 
battlefields of the cold war, where the crucial struggle against atheistic 
communism could be lost without the firing of a shot or the launch- 
ing of an ICBM. 

It is on these political battlefields that the Communists have dis- 
patched highly trained echelons of conspirators to infiltrate, subvert, 
and control many of the institutions of the free world. These same 
cadres of Communists subversion are being rapidly deployed in many 
of the uncommitted nations of the world. We of the free world are 
not effectively meeting or countering this intense Communist activity 
in the field of politic al warfare. We cannot effective ‘ly counteract this 
type of Communist cold war activity with apathy and ignorance; we 

‘annot do it with our dollars alone. We must do it with our leader- 
ship and our trained personnel, in meeting the propaganda and sub- 
versive challenges of communism. If we are to win, if we are to sur- 
vive, we must confront this political vanguard of the totalitarian forces 
with a program of action, indeed with a program of counteraction and 
enlightenment. 

[t is to provide this enlightened force of counteraction to fight on the 
political battlefields of the world that Senator Douglas and I are pro- 
posing and urging the creation of a Freedom Commission and a Free- 
dom Academy, an instrumentality which will cost us but a fractional 
amount of the dollars which American citizens are now deploying all 
over the world in connection with this cold war. 
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Under the provisions of S. 1689, the initial step would be the estab- 
lishment of a Freedom Commission composed of seven outstandin 
US. citizens. These individuals must be men of good breadth oan 
vision; they must be earnestly dedicated to the causes of freedom, and 
they must be aware and deeply respectful of the many divergent be- 
liefs and philosophies which combine to form the total concept of 
freedom. 

I think that it is grand that two proponents of such widely diver- 
gent political philosophies, as Paul Douglas and I, Karl Mundt, 
should join in the cosponsorship of this legislation, for it indicates the 
type of broad-based coalition which the free world must present in 
this political warfare against the forces of communism. 

Senator Kratrne. I think it is quite significant, if I might inter- 
rupt, that the distinguished Senator from South Dakota and the dis- 
tinguished Senator from Illinois, who entertain such varying ideas 
on running domestic issues, should join up, and it gives, I am sure, 
great force to the bill which you are sponsoring. I should think it 
ought to make it almost unanimous, if Karl Mundt and Paul Douglas 
can agree on something. 

Senator Dopp, I would call it a powerhouse. 

Senator Kratrna. Yes. 

Senator Munpr, I appreciate the statements of the Senators and to 
underscore them, I might point out that among the strongest pro- 
ponents of the proposed legislation along this line are representatives 
of the A. F. of L.—CIO labor movement. 

Senator Kratine. We just had the representative of the Americans 
for Democratic Action here. Have you conferred with them as to 
their views on it? 

Senator Munpr. No, I am not privy to their point of view, and I 
just do not know whether or not they favor or oppose this type of 
legislation. 

I would hope that they might also approve it. 

I think we should realize, as we all do, and it is significant, that 
Americans differ a great deal as to their domestic approaches to this 
great concept of freedom, but in the main, except for those forces 
which are subversive, we agree that, if we are going to resolve our do- 
mestic differences and move forward according to either formula, we 
have to resist effectively this encroachment of communism, which 
would destroy for all of us the right to breed our particular philosophy 
according to our own likes. 

The individual members of this Freedom Commission would serve 
for terms of 6 years and the Chairman would serve at the pleasure 
of the President. It will be the responsibility of the Commission to 
establish the Freedom Academy, to draft its curriculum, to staff its 
faculty, and to determine the manner of, and participate in the 
selection of the student body. The Commission will also be respon- 
sible for establishing an information center, the principal function 
of which will be to disseminate information and materials which will 
assist persons and organizations to increase their understanding of 
the true nature of the Communist conspiracy and the ways and means 
of defeating that conspiracy. 
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I should add that the Commission of seven members, which the bill 
provides, shall have not more than four from any one of our political 
ge 

1689 attempts only to chart a general course to be followed by 
the Commission and the Academy. “The bill is not restrictive in its 
terms and leaves much of the matter of detail and specific approach 
to the discretion and sound judgment of the Commission. 

I think this is highly important, because flexibility is tremendously 
desirable, if we are to meet the constantly changing techniques, but 
the eternal and unchanging laws, of materialistic, atheistic communism. 

Senator Kratine. May I interrupt? You do not have these indi- 
viduals duly elected by Members of Congress? 

Senator Munpr. No. They are not. There is no political patronage 
involved. 

Senator Kratrne. That is a good beginning. In fact, if you will 
just broaden this to eliminate the Navy and Military and Air Force 
Academies, and take them out from being selected by Members of 
Congress, I think you would be—— 

Senator Munpr. May I say to my friend, I had one impelling reason 
for not broadening it in that nature: I would like to have this bill 
approved by Congress. 

The program envisioned in S. 1689 is too vital to the future of the 
free world to leave it exclusively under the supervision of seven indi- 
viduals. S. 1689 proposes the creation of a Joint Congressional Free- 
dom Committee, composed of 14 members, 7 from each House of the 
Congress, and not more than 4 of the 7 from any one political party. 

The Joint Committee shall make continued studies of the activities 
of the Freedom Commission and of the effectiveness of the educa- 
tional and information programs being directed by the Commission. 

The Joint Freedom Committee will report from time to time to 
the Members of the Senate and the House of Representatives, and to 
the country. 

The Academy is, of course, the hub of this activity of counteraction 
against the Communist political warfare. It is in the Freedom Acad- 
emy that individuals from public and private life will be informed 
as to the organizational techniques of the Communist conspiracy and 
of the methods which must be employed to win in a battle of inter- 
national political warfare. 

The Academy student will be thoroughly informed as to the Com- 
munist ideologies. These students will be shown how the Commu- 
nists are, with their well developed organizational techniques, in- 
filtrating our free institutions to later subvert them to their own con- 
spiratorial and tyrannical purposes. 

Once thoroughly acquainted with the nature and character of the 
foe, the student will be schooled in the elements and essentials of suc- 
cessful counteraction. The student will be trained to engage in po- 
litical infighting in specific types of situations, in specific areas of 
society and in specific areas of the world. 

The student body of the Freedom Academy will not be drawn from 
the United States alone but will be selected from all parts of the 
free world. 

Students will come from all walks of life. The student body will 
include trade unionists, professional men and women, teachers, clergy- 
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men, housewives, municipal officials, technicians, business executives 
and Government employees. This divergency of background is essen- 
tial to successful counteraction, for the Communist. organizational 

‘ampaign of infiltration and subversion is directed at all strata of 
soc iety. 

Mr. Chairman, it is the intention and purpose of S. 1689 to train 
a cadre of dedicated anti-Communists to lead and direct the forces 
of freedom on the political and psychological battlefronts of the 
world, and to make this cadre as much as possible a group of experts 
in this entire ideological contest. 

To effectively offset and defeat the Communist organizational 
weapons, we need trained and dedicated people who understand the 
Communist strategy and who appreciate the tactics and the realities 
of a total global power r struggle. 

Such an Academy as that proposed in the Mundt-Douglas and 
Herlong-Judd bills would have the means and the objectives of pro- 
viding ‘the free world with skilled operatives to promote freedom’s 
side of this cold water into which we have been reluctantly but realis- 
tically forced. 

It is not our intention to emulate Communist conspiratorial tech- 
niques in conducting our side of this global struggle. Our methods 
and techniques can and should be dev eloped i in full har mony with our 
democratic principles, our Christian ethics, and our civilized cone ept 
of morality. 

With right on our side, however, we should be able to evolve meth- 
ods and means far more effective than those utilized by the Com- 
munists. 

We are late, very late, Mr. Chairman, in developing the proper and 
effective methods of repelling the Communist conspiracy. We have 
too long relied upon dollars alone to do a job which must be done by 
men and women. But there is still time, if we devote our great Amer- 
ican talents, vision and resources to this immediate problen 

I think S. 1689 contains at least a parti: al answer to the de »velopment 
of effective counteraction against the Communist conspiracy. 

I commend this bill to the attention of this committee with the high 
hope you will recommend its enactment by the 86th Congress. 

Its cost will be very little but its potentiality is tremendous. 

Senator Dopp. Thank you, Senator Mundt. We are greatly in- 
terested in this bill and assure you it will receive very careful con- 
sideration. 

Senator Munpr. I appreciate this opportunity to appear before 
the committee and the courtesy extended by the preceding witness 
and by the Chair and the committee in putting me on so that I can 
return to my other duties. 

If there are any questions, of course, beyond those already asked, 
I will be happy to answer them. 

Senator Krarinc. I would think, Mr. Chairman, that we would 
like to invite Senator Mundt back for a detailed analysis of this bill. 
It is relatively new, having been introduced on April 15. Our hear- 
ings have been scheduled on a number of measures dealing with some 
of the Supreme Court decisions in the field of internal security, and 
this is an added starter, so to speak, which is quite comprehensive, 
and I would think we ought to get the views of the Department of 
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Health, Education, and Welfare and perhaps others, and have — 
more hearings on this subject. It is a very interesting proposal, it 
seems to me, and merits real study. 

But I do think that perhaps our immediate objective, to get some 
legislation dealing with these specific decisions, ought to be some- 
what divorced from consideration of this proposal. I would favor 
early and further hearings on the subject and would certainly ap- 

roach the matter with a very open mind. I think it is extremely 
interesting. 

Senator Munpr. Well, I shall certainly be happy to return any time 
the committee requests, and I would presume that with the smorgas- 
bord of the bills you are covering in these hearings, that out of it 
the committee will decide there are certain areas into which it will 
decide to move, and then you might have specific testimony on the 
specific legislation. 

And I would certainly hope, with great optimism and some con- 
fidence, that among the bills selected for action would be this one. 
And then we might well sit down and suggest, and ask questions, and 
list specific approaches, on this specific legislation. 

And I know that there are many prominent Americans very inter- 
ested in this particular approac h and that, as far as the committee 
desires to stretch its patience, we will be happy to supply proponents 
of this proposal, if you want additional witnesses. 

Senator Dopp. Very well. Thank you, Senator Mundt. 

Mr. Fisher, we are swearing all witnesses. 

Will you raise your right hand, and do you solemnly swear the 
testimony you will give before this committee will be the truth, the 
whole truth, and nothing but the truth, so help you God ? 


Mr. Fisner. I do. 


TESTIMONY OF ROGER FISHER, MEMBER OF THE FACULTY OF THE 
HARVARD LAW SCHOOL 


Senator Dopp. We are glad to have you here, Mr. Fisher, and will 
be glad to hear your views on these bills: 

Mr. Fisner. Thank you, Mr. Chairman. My name is Roger Fisher. 
Tam appearing as an indiv idual. 

I am a member of the fac ‘ulty of the Harvard Law School. 

During two preceding years I was an assistant to the Solicitor 
General, and before that I practiced law here in Washington. 

Senator Krattne. What is your field in the Harvard Law School? 

Mr. Fisner. I am teaching civil procedure, and next year I will 
teach international law. This year I am also giving a seminar on 
legal problems in the peaceful uses of atomic energy. 

‘Before tur ning to the passport bill, which is prob: ably my principal 
concern, I would like to mention some of the other bills and give my 
reaction. 

First, Senator Dodd, as to your question raised by the testimony 
of Attorney General Wyman, as to whether, where a State does not 
have authority to prosecute, it may still investigate: I read the Su- 
preme Court decision in the Bartkus case, the double jeopardy case, 
as a clear holding that a conviction may be based in a State court on 
Federal investigation where there is no Federal authority to prosecute. 
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In that case, the suspected bank robber was acquitted in Federal 
court. The Federal Government no longer had any right to prosecute 
under the fifth amendment. Federal agents continued to investigate, 
located a new witness, prepared testimony and the man was tried in 
a State court. 

The Supreme Court, in a divided opinion, to be sure, upheld the 
State conviction, which rested on detailed investigation by a govern- 
ment which had no authority to prosecute. 

And if Federal Government agents can do that, I see no reason why 
the same arguments would not apply to a State which could have 
authority to investigate, even though there might be no authority to 
prosecute. 

Mr. Sourwine. Mr. Fisher, there is a substantial difference in the 
two instances you mention, isn’t there? To wit: in the case of a bank 
robbery, the Supreme Court has not yet applied the doctrine of pre- 
emption so as to foreclose the enforcement of State laws; and in the 
case of antisubversive legislation, the doctrine of preemption has been 
applied. The State, therefore, had a right to prosecute under its laws 
with respect to the protection of banks. The State today does not 
have the right to prosecute with respect to antisubversive acts. Isn’t 
that correct ? 

Mr. Fisuer. Yes, Mr. Sourwine, but the cases are switched. After 
Mr. Bartkus was acquitted in the Federal court, the Federal Govern- 
ment had no constitutional right to prosecute him. 

The field of bank robbery as to Mr. Bartkus, was wholly barred 
by the Constitution; he could not be prosecuted by the Federal Gov- 
ernment under the direct prohibition of the fifth amendment. 

Despite that bar, Federal agents could continue to investigate and 
could prepare a case which resulted in his conviction in another court. 

The cases are reversed. But I can see no way of distinguishing that 
case, to deprive the State of the power to investigate, unless under 
the Yates case, the Smith Act should be construed to bar the State 
from the right to investigate as well as to prosecute. 

If there is ambiguity on that, if Mr. Wyman feels that he can not 
investigate without the authority, and if Congress should want to 
have 50 jurisdictions conducting investigations, I would think a 
Nelson bill which said, “shall not bar any State from investigating 
and cooperating with the Federal authorities” would be in order. 

But I would certainly limit it to that. 

On the Nelson bill, [ do believe that this is the way to deal with 
preemption, on a case by case basis. It is the proper method. 

I criticize S. 3 quite severely for that section—but I do feel preemp- 
tion should be dealt with on a case by case basis. 

Looking at this case, I think it is a mistake. I think 50 jurisdic- 
tions, each seeking to attack what is, in fact, an organized con- 
spiracy against the Nation, is inefficient. 

In Massachusetts, we had a mistake, where a Massachusetts prose- 
cutor raided and arrested a man who was under surveillance by 
the FBI, without checking with them. This seems to be the kind 
of trouble you get into more and more if you turn the States loose, 
without recognizing that, as to the conspiracy against the United 
States by the organized Communist movement, it 1s a matter of pri- 
marily Federal concern and the States should cooperate, perhaps by 
investigating, but not by independent action under their own laws. 

Senator Keatine. Excuse me. 
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tecognizing the possibilities in what you say, it seems to me pretty 
strong ‘evidence, as a practical matter, that that has not happened 
since the Attorney General tells us that in all of the history of all 
of the State statutes and the Federal statutes there has never been 
any case which has caused them embarrassment in the Federal Gov- 
ernment in their prosecution of acts of subversion. 

Mr. Fisuer. I was told this by the Massachusetts attorney gen- 
eral, who was saying there had been a mistake, that the ismaatie 
authorities had ‘proceeded in arresting a man, not knowing he was 
being watched. It is a hearsay story, but it is the basis on which the 
Massachusetts authorities have doubts about the wisdom of the 
Nelson 

Senator Dopp. What has troubled me, as an individual, is the 
problem posed by Mr. Wyman. I do not know the cases, but he 
cited them. If the power to investigate does follow the power to 
prosecute—this has raised real problems in my mind, and maybe 
you have the right suggestion as a way to get around that—I suppose 
the power to investigate would include the power of subpena, for 
example, and whether or not one has the power to subpena and does 
not have the power to prosecute, I 

Mr. Fisuer. I can see no constitutional difficulty in the Federal 
Government making clear that the States do have that right. We 
have, in the past, authorized States to investigate and prosecute 
counterfeiting and other Federal offenses even without any inde- 
pendent State power. 

Senator Dopp. Professor Fisher, would you be good enough to 
let us interrupt you ? 

Mr. Fisuer. Certainly, Senator Dodd. 

( Discussion off the record.) 

Senator Kratine. Mr. Chairman, I do not want Professor Fisher 
to look upon this as a slight, but I am forced to be on the floor at 
12, so I am going to ask to be excused. But I will read your testi- 
mony with great care. 

Mr. Fisuer. Thank you, Senator Keating. 

(Senator Keating left the hearing room. ) 

Senator Dopp. Proceed, Mr. Fisher. 

Mr. Fisuer. Thank you, Mr. Chairman. 

I was discussing S. 294, ‘the Nelson bill, and the second half of S. 3 
which does the same thing. I do believe that in its broad terms it 
goes too far. 

I would think if you did wish this in the sedition field, you might 
ag yourself to confirming the ability of the States to investigate, 

‘ - bette rr, you might only contirm St: ite power to act as to sedi ition 
cabal the State, in case of any local problem that might be there, 
which I assume the Nelson case did not affect. 

This could be done by deleting the phrases “or the United States” 
and “or the Government of the United States” in lines 9 and 10, 
page 2 of the bill. 

Turning to 8. 3, the general preemption statute, I suppose this is the 
single piece of legislation as to which most lawyers, as lawyers, are 
opposed. I do not wish to discuss it in detail, but it is attacking a 
very delicate problem of Federal-State relation, not with a surgical 

scalpel but with a meat cleaver. Either the bill does nothing or it does 
something. If it does nothing, but continue the way st: itutes are now 
construed, there is little point in adopting it. The duty is on the pro- 
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ponents to come forward and say why a bill which does nothing 
should be passed. If it does something, what does it dof The pro- 
ponents, again, of such a measure should indicate where they wish 
State action to resume, or to take place where it has been deemed 
precluded either by administrative construction or by judicial de- 
cision. 

We have had over 100 years of preemption cases. This bill, we feel, 
would undo a vast amount of working understanding between Federal 
and State governments. Just to mention a few examples: Pure Food 
and Drugs, taxations, contagious diseases, licensing of atomic power 
reactors, coal mine safety, regulation of Indian lands, interstate com- 
merce powers. 

Think what would happen in each of these fields if under all exist- 
ing legislation, and all future legislation which is built upon the as- 
sumptions of existing legislation, if suddenly the States were to take 
over in unknown areas of operation. 

They could do everything which would not actually conflict with 
the Federal statutes. 

I think of the atomic field, on which I have been working this year. 
The detailed discussions and hearings the Joint Committee on Atomic 
Energy has been having on Federal-State relationships show in one 
area that it is an extremely complicated problem. Health and safety, 

radiation safeguards and all must be coordinated. 

I strongly urge that the committee not report out S. 3; that it 
report against the general preemption provisions of that bill. 

Turning to the bills on the word “organize,” S. 527, S. 1300, and 
H.R. 2369 are the ones I have in front of me. If one accepts the gen- 
eral scheme of the existing law, I think the bills should be adopted. I 
agree with the remarks made previously by Senator Keating that the 
word “organize” as construed by the Supreme Court reads it out 
of the statute. I think this is one case where, if you are not going 
to take a complete new look at the Smith Act—but you are going 
to patch it up, that this is one patch that could be made without 
much damage. 

I find 1: baal In revises eement with Mr. Rauh on the constitutional 
aspects of the word “organize.” 1 do not think that an organization 
that is dedic ated to a criminal conspiracy can protect its organizing 
activities by also engaging in free speech. 

I think that for one organization which does both, the act of orean- 
izing, the act of recruiting new members, could be made criminal. 

I would like to point out that there are some differences among 
the bills. 

S. 1300 includes the phrase “encouraging recruitment.” 

[ would change that to “attempted reeruitment™ or leave that 
phrase and go back to the bill as it passed the House and is involved 
in S. 527. 

Those of us who encourage aon to act and do something—I 
would tell all my students, I would say, “Whatever you care about, 
just don’t sit bac k and expect the wentd to take care of it; get people 
to join, form organizations, express your views.’ 

I would hate to find myself charged with ie ing encouraged the 
recruitment of conspirators because some student, “unknown to me, 
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was encouraged to go out and engage in recruitment of persons to 
overthrow the Government. I think it should be changed to “at- 
tempted recruitment” or the bill as it passed the House. 

When you turn to the second part of the Yates case, 5. 1505, I 
strongly ditter. The basic amendment here is to add the phrase 
“without regard to the immediate probable etfect of such action.’ 
That phrase is put in front of the provision saying “whoever ane 
ingly or willfully advocates * * * or teaches the desirability of, 
propriety of overthrowing * * * the Government.” It seems to me 
the doctrine of revolution on which, after all, this country is based— 
through its overthrow of an established government—the propriety 
of and the limits of when you can engage in revolution, under what 
conditions one might justify the ove throw of this Government, and 
distinguishing between the conditions of the American Revolution 
and the conditions of the Communist conspiracy, | would like to be 
free to teach as a matter of wisdom. 

I would have a difficult time teaching legal questions of the pro- 
priety of resistance to the Government of Red ¢ ‘hina, or the propriety 
of the attempted revolution in Hungary, without considering the con- 
ditions in which it would be desirable, or might be desirable, to over- 
throw a government here. 

As a theoretical proposition, it is fundamental to our knowledge 
and understanding of what communism is about, that we know where 
we stand and consider this realm of ideas. And until one is advocat- 
ing in the sense of urging or incitement, I think the word “advocacy” 
as a policy matter should be limited as it was construed by the Court 
in the Yates case. 

Whether it is wise or not, S. 15305 strikes me as an amendment that 
is clearly unconstitutional. The “clear and present danger” test, ap- 
plied by the Supreme Court mm many cases, indicates that this statute, 
this bill, would be unconstitutional if adopted. 

I might mention that, if the committee would wish to report the 
bill out, there are two technical corrections: The word “or’ should 
be added at the end of the second line on page 2 and at the end of the 
last line on page 2. Otherwise, the conditions will be cumulative. 
The present statute has the word “or” in and you failed to include it 
in the new paragraphs. 

Turning to section 1 of S. 1302, this gives us the problem of the case 
of Bonetti. I argued that case for the U.S. Government and lost. 
So I am quite familiar with it. 

1 thought the Court decision was erroneous as a matter of personal 
view as well as a matter of a lawyer’s advocacy of a position that 
has merit. 

This is the problem of the ex-Communist alien in this country. 
The Bonetti case held that, if he left the country and came back in 
under a new visa, he was not deportable. The ex-Communist alien 
who remained in this country, having been a Communist after having 
come to this country, was deportable. 

The case leads to an unfair discrimination against the alien who 
has more connection with this country. He gets deported. The alien 
who has gone out—who, in this case, went to Spain and came back— 
he gets to stay, once it is found out that he was an ex-Communist 
though he has an additional alien connection. 
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I think the discrimination is unjustified. 

However, when it comes to how you should patch up this discrim- 
ination, I reach a different conclusion. I think the bill is unwise. In 
arguing the case, one of the most difficult problems we had, in urging 
how the statute should be construed, was the problem of the ex-Com- 
munist in this country who desires to come clean, tell the Government 
about what he knew, and cooperate with the Government. 

Under the statute, he is deported. Any alien who has been an ex- 
Communist in this country is deported automatically if he should tell 
the FBI or disclose to this Government his past background. 

I think such an incentive against disclosure to the Government 
should be eliminated, and I would eliminate this discrimination by 
dealing with the problem of the ex-Communist the other way. 

I would say it would not be mandatory that persons who had been 
Communists, who, in good faith, had left the party, while in this 
country, be deported. 

I would like to comment quite briefly on S. 1301, which makes, asa 
condition of employment, that an employee shall not refuse to answer 
a question bearing upon his loyalty to the United States. I have not 
studied the details of the Hatch Act and other provisions as this 
would amend them, but, fundamentally, it provides for automatic re- 
moval on a ground where removal should not be automatic. 

I can visualize the case of a Government re tag called before a 
committee who, perhaps without counsel, perhaps in haste, pleads 
the fifth amendment. He goes back to his superior in the depart- 
ment who says, “What is the story ?” 

He gives a full disclosure at that time and tells him what it was and 
why he pleaded the fifth amendment. 

The hearings are over and he has no chance to come back and an- 
swer the question which he refused to answer. 

This makes him automatically barred. If he refused to answer a 
question bearing on loyalty, he would be dismissed from the service, 
The Government has a hard time keeping good people, a hard time 
getting topnotch people, and we are grateful to those who stay with 
the Government and do these jobs. 

I think we should not deprive ourselves of a person solely because, 
on one occasion, he refused to answer a question bearing on his loyalty. 
It may show indiscretion, it may show all sorts of problems, but it 
should be his superior, in considering his suitability and what his job 
is, who should decide whether he should be fired. If the man is work- 
ing in a fish hatchery, and he is doing good work, he may have refused 
to answer a question which bore on his loyalty for reasons of principle 
or matters of religious faith. His superior may be satisfied with his 
loyalty under investigation. You should not have an automatic re- 
moval for one plea. 

Senator Dopp. There would not be any real difficulty in an em- 
ployee, through his superior, asking a committee to give him an oppor- 
tunity to correct the record and change his testimony, I am sure. 
As a practical matter, it would never be denied. 

Mr. Fisuer. The statute would read, Senator Dodd, that on his 
having refused to answer, he must be discharged. 

It is a condition of employment that he not refuse, and having 
refused, he has failed to meet the condition of employment. 
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If the statute were construed more sensibly and liberally, as you 
suggest, I do not think you will still find a case of a person who, un- 
Ww isely, refuses to answer a question which some party might think, 
bears on his loyalty, and if from other sources you are satisfied as to 
his loyalty, and even if you think that he is wrong to stand on this mat- 
ter of principle, which may to him be a matter ‘of principle 

Senator Dopp. Could you give me more facts? 

Mr. Fisuer. For example, if a man in a nonsensitive job, where 
the sole question is loyalty, were asked did his wife ever do such and 
such, did his wife ever tell him something. In the Taylor case, re- 
cently argued before the Supreme C ourt, the question was primarily 
as to the ‘politic ‘al affiliation of a man’s wife, I can see how he might 
say, “I am not going to tell you what my wife told me and what I told 
my wife ; these are matters that I think bear on my family relation- 
ship.” 

Now if, on further investigation, someone is totally satisfied that 
the man was loyal and even if you had no question about his loyalty 
to the Government, and you thought he was perhaps unwise in putting 
his predominent interest in his personal life, I should think it would 
be unwise to have a statute which required the man to be dismissed 
from the service despite the fact that we are satisfied as to his loyalty, 
and despite the fact that he was doing a good job. 

That is the sort of case I have in mind. 

Senator Dopp. I wonder if I oversimplify these situations. 

I have a habit of comparing in terms of private employment. I 
know it is not an exact comparison. However, in thinking about 
this, as you were talking, I was thinking of an ‘employer who runs 
a private business. Let’s assume he was robbed and one of his em- 
ployees was asked if he knew anything about it. Apparently his 
wife had told him something, such as you suggest in this case. As 
an employer, I think I would be justified in firing him if he would 
not help me find out who robbed me. 

Mr. Fisner. I would agree you would be justified in firing. It 
would be different if the statute said that it shall be grounds for dis- 
missal, or that refusing to answer a question shall raise such a prob- 
lem that the superior shall investigate, shall look into the matter, and 
if he is satisfied that this does raise a question as to his loyalty, or as to 
his fitness for the job, he then may dismiss him. 

I agree with Mr. Rauh, that the plea of a Government employee 
in answer to a question bearing on his loyalty raises a red signal 
flag and I would not be surpr ised if, in many cases, we would wish no 
longer to have the employee. But I would hate to see it automati- 
cally ruled that he cannot be employed, he is unemployable in the 
Government because he has refused to answer such a question. 

I want someone to exercise their judgment. I do not believe a flat 
rule across the board can handle it. 

On S. 1304, which deals with summary suspension, I would again— 
claiming no expertness in the matter—like now simply to question the 
last clause, the last line of the bill, which says “by striking out all of 
section 3 thereof.” As I read the statute, this eliminates backpay for 
people improperly suspended, and the suspension itself is without pay. 
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The security program is harsh and has consequences that are bad 
for innocent people—these they must bear. 

If, in our procedures, we have reason to doubt the security, we have 
the right to suspend. However, when an innocent person gets sus- 
pended and we discover the Government has made a mistake, when 
the Government has erroneously suspended and there was no ground 
for doing it, to deprive him of that pay is penalizing the innocent who 
are already being hurt by this national program. 

Senator Dopp. Do you feel that the language of the bill does that? 

Mr. Fisuer. As I read section 3. It is a long section, setting up 
back pay for people improperly suspended. 

Senator Dopp. Weill, if that is true, I think you are absolutely right. 
I would not be for a bill that would do that. 

Mr. Fisuer. I have not read all of the provisions of the complicated 
civil service statute. However, this one section that is deleted is a 
long section giving pay to people who have been improperly 
suspended.* 

I would like to deal with the Passport bill, S. 1303, which is a 
matter of principal concern to me. 

I have made some study of this problem and I feel very strongly 
about it. 

First, as to the wisdom of the bill: The committee should have 
clearly in mind just what the problem is with which it is attempting 
to deal. You are not primarily concerned with the travel—— 

Senator Dopp. I would like to ask you a question. 

Would you like to have your statement printed or do you want 
to—-—— 

Mr. Fisuer. I think I will speak from it and then let’s not bother. 

Senator Dopp. We will be glad to do both if you want to. 

Mr. Fisuer. Well, I better put it in. 

Senator Dopp. All right, your statement will be placed in the 
record. 

(The statement appears at the conclusion of Mr. Fisher’s oral 
testimony. ) 

Mr. Fisuer. Thank you. 

Basically, this committee is not concerned with travel control as 
such. You are no more concerned with travel control outside the 
United States than you are with travel control inside the United 
States. You are concerned here with the problem of internal secu- 
rity. The problem in connection with this bill—or the evil which 
you are attempting to remedy in the consideration of this legisla- 
tion—is the best and most effective way of protecting our security 
from the activities abroad, of citizens who may seek to overthrow 
this Government. I suggest that you would not plan to control sub- 
version within the United States by placing an administrative control 
on travel from New York to Chicago. 


“9g. 1304 would not affect the rights of veterans to preference in Federal employment, 
or the rights of any Federal employees to back pay, except through extension to all 
departments and agencies of the Federal Government of the provisions set up in the 
Summary Suspension Act. 

‘These provisions preserve the right of an employee to back pay if he is reinstated. 

The section of the Summary Suspension Act which would be repealed by S. 1304 is not 
a saving clause and has no relationship to any rights of employees, but is the section of 
the act which gave the President authority to extend its application to departments and 
agencies of the Government other than those named in the act. Since it is the purpose of 
S. 1304 to extend the Summary Suspension Act provisions to all departments and agencies, 


this authority of the President for further extension obviously becomes surplusage if 8. 
1304 is adopted. 
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| You would not seek to control subversive activity in New York 
by setting up a screening procedure, checking who was going from 
Chicago to New York, were they going for a good purpose. People 
may say, “Do you want a Communist to go to New York and join 
aconspiracy to overthrow the Government ?” 

I say, “No, of course not, but I do not believe in the method of 
getting up an administrative restraint as to how he is to act, what he 
can or cannot do.” 

In this country we rely on criminal statutes for crimes. The deter- 
rent: effect of a criminal statute is the deterrent to the crime. I 
urge the same procedure be applied to criminal activities abroad. 

Where there is doubt as to the applicability of an American crimi- 
nal statute abroad, I suggest it be extended. 

In this connection, | would like to comment on H.R. 1992, which 
extends the criminal jurisdiction in espionage cases to a worldwide 
basis. The provision of H.R. 1992 which has passed the House 
deletes section 791 of title 18. 

Section 791 provides that chapter 37 shall apply in the United 
States and in the maritime and admiralty jurisdiction of the United 
States. The purpose of deleting this section is to extend the criminal 
espionage provisions to make them worldwide. I think this is the 
right approach, that where Americans abroad are engaged in acts 
gveking to overthrow this Government, make them crimes and when 
they come back we will punish them. If they do not come back, so 
much the better. 

They could have expatriated themselves, in any event, and left the 
United States to commit such acts. Passport control would not have 
barred them. 

I would like to make a technical comment on H.R. 1992. 

It will be ambiguous after the statute is passed—if it is— 
whether it applies to a resident of the United States acting in another 
country. When you eliminate the territorial restriction, it is not 
dear what crimes you are making crimes in France. Is it a crime 
only when a citizen does it; is it a crime when anyone does it? In the 
most extreme cases, as amended, the statute would make it a crime 
for a local national, acting in the interest of his own government, 
within his own country, to take a picture of U.S. military equipment 
that was there, if the purpose were to aid his own government, to 
strengthen his own government. 

I believe that it would be far better, instead of deleting section 791, 
toadd a phrase such as “and to residents and citizens of the United 
States throughout the world.” 

This would make the territorial application of the statute to the 
United States and to ships in the admiralty and maritime. The stat- 
ute would also apply to residents and citizens of the United States 
throughout the world. 

Senator Dopp. I think that is a very good suggestion. 

Mr. Fisuer. It seems to me that that bill properly indicates the 
technique for dealing with criminal conduct. 

The inefficiency of seeking to prevent crimes abroad by passport 
ontrol is tremendous. There are approximately 700,000 passports 
‘ayear that are issued, I understand, in round figures. This can be 

expected to increase. But, for every hour that is spent investigating 
each of a million passport applicants, you could spend 1 year investi- 
gating each of 500 suspects, with the same manpower. 

$9483—59—pt. 1——17 
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The skilled detective work of the FBI is the way you catch crim- 
inals. You cannot expect—on a name check, screening basis, and affi- 
davits, where the real subversive will lie and cheat, and forge the 
application—to catch the real subversive who is the most serious 
threat. 

These are caught, as I say, by skilled police activity. 

Rather than set up vast ‘additional bureaucr acy required to admin- 
ister this statute, which has many standards, requiring more detailed 
screening, as I read them, than the regulations prior to the Kent case— 
rather than set up such a bureaucracy, I would devote the energy to 
the FBI. You may wish to consider whether their activities should 
be authorized outside the United States in connection with internal 
security matters. 

The statute would also be ineffective and unwise because anyone 
could still leave the United States if he so chose. I assume, as the 
State Department concedes, there is a constitutional right to go to 
any State in the Union. If someone wishes to go to Hawaii or Alaska, 
they can only do so by leaving the territorial limits of the United 
States. Once on the high seas or in Canada, they can go wherever 
they wish and only be punished upon return. 

The State Department has also indicated that, under any legislation 
which they would like, they would continue not. to require passports 
for Canada and for Mexico. They have said this would have an ad- 
verse effect on our foreign relations and impose a tremendous adminis- 
trative burden. 

Anyone would then be free, any true subversive seeking to do any 
acts that were really serious threats would be free, to leave by Mexico 
and go from there as he saw fit, or as the Mexican law might restrict 
him. 

The only practical control we have is the postconduct criminal 
punishment when they get back to this country. 

I would suggest we define acts, espionage acts, these particular kinds 
of acts, as crimes, make them crimes wherever they occur when com- 
mitted by a citizen of the United States, and then punish him when 
he gets back. 

Prior restraint of passports catches only the honest traveler who 
fills out the forms properly. It is simply an inconvenience to the 
evildoer who wishes to do something serious abroad. 

In short, we are attempting to block the front door in order to pre- 
vent crime on the streets when the back door is wide open. 

I think the legislation would be ineffective for these reasons. I 
also think it aflirmatively bad. Such extensive administrative con- 
trol over the freedom of Americans would itself be subversive of the 
principles on which this country is founded. In a vain effort to re- 
strict the freedom of some, we would in fact restrict the freedom of all. 

We, today, are fighting on many fronts and I submit that one of the 
most critical ones is the battle for men’s minds. The battle can be 
won on the kind of issues that S. 1689, introduced by Senator Mundt, 
deals with, affirmative furthering of the ideas of freedom, convincing 
the world what this country is all about. 

We must make the image of the United States so clear that no one 
in Europe or Asia or Africa could fail to understand the difference 
between our system and the Soviet system. 
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A control statute giving an executive officer the right, in his per- 
sonal discretion, based on secret data, to keep any citizen within the 
country, will sound a great deal like an un-American system. If you 
change the title from “Secretary” to “Commissar” I suggest that we 
would have a hard time explaining to the world the difference be- 
tween our executive control over the freedom of the people who leave 
the United States and the executive control which the Soviet Union 
imposes on the freedom of people who leave the Soviet Union. 

I think travel strengthens this country. There are many left- 
wingers who might be barred from the Soviet system. I think that 
it would be educational for them to see the U.S.S.R., the same way 
I would like to have as many Soviet citizens as possible see what this 
country is really about. 

We are spending dollars and effort on the Voice of America, the 
exchange program, and yet are erecting a paper curtain of our own 
against freedom to travel. 

I think the safest course is freedom. I really believe in the 
freedom this country has. I think we will be stronger by exerting 
it than we will by attempting to lock freedom up for safekeeping. 

I would like to turn to the technical aspects of S. 1303, the pass- 
port bill, which I believe is unconstitutional in several respects. 

Some of these aspects, I think, are beyond debate. Others are 
certainly in the realm of debate. The first of these is the wide delega- 
tion of administrative control over a person’s liberty. In some re- 
spects the provisions are specific; in other respects, the standards are 
extremely general. 

First is the standard as to when the controls will come into effect. 
This bill deletes the requirement that passport controls will only be 
applied during a war or emergency. 

Anyone who read the Government’s brief defending the passport 
regulations in the Kent and Briehl cases noted the numerous times 
in which the Government pointed out that this was an emergency 
measure that could only come into effect when the President declared 
there was a national emergency and that the permissible discretion 
that much greater because this bill only applied in times of 
emergency. 

I think to delete the requirement of war or emergency is needless 
and certainly puts the rest of the statute in jeopardy. It means 
the standard of when the entire controls come in is solely in the dis- 
cretion of the President, when he shall find it is in the interest of the 
United States. And this is a broad standard not in terms of emer- 
gency, but any time. The Secretary, under the statute, may withhold 
a passport, if he shall certify that it is “contrary to the interests of 
this Nation that a passport be issued.” 

On the other hand, a passport may be issued to any individual 
wherever personally directed by the Secretary for reasons deemed 
by him to be strictly “in the public interest.” 

These are extremely broad delegations of authority. 

On page 7 of the bill, it is provided the Secretary shall not issue 
a passport to any individual if he is not satisfied that his activities 
abroad would not, and I am quoting, “be prejudicial to the orderly 
conduct of foreign relations—,” “be contrary to the national welfare,” 
or “be prejudicial to the interests of the United States.” 
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Those are the standards in the statute. 

Now what is permissible? In the Kent case, the Supreme Court 
said: 

* * * the right of exist is a personal right included within the word “liberty” 
as used in the fifth amendment. If that liberty is to be regulated, it must be 
pursuant to the lawmaking functions of the Congress. * * * And if that power 
is delegated the standards must be adequate to pass scrutiny by the accepted 
tests. 

And it cites three cases: Panama Refining, Cantwell against Con- 
necticut, and Niemotko against Maryland, two of these in the field 
of speech and liberty. 

The Court has told us the kind of standard that must be applied. 

In the Cantwell case, there was an executive officer who had the dis- 
crimination to decide under a statute—this is for solicitation of funds 
for charity—whether such cause was a religious one or was a bona fide 
object of charity and philanthropy. 

That was the standard of regulation. The Supreme Court held that 
invalid delegation of administrative control where the first amend- 
ment, freedom of religion, was involved and said that a condition 
of solicitation of aid for the perpetuation of religious views upon 
license, the grant of which rests in the exercise of a determination, 
but a State authority as to what is a religious cause, it is a forbidden 
burden upon the exercise of liberty protected by the Constitution. 

I think certainly anyone would see it is easier to decide what is a 
religious cause than to decide what is in the national welfare, the na- 
tional interests, and other broad standards here involved. 

That case, the Cantwell case, was a unanimous case decided by the 
Supreme Court in 1940. 

In Niemotko against Maryland, the unanimous Court held that 
there was an inadequate standard to determine when a power could be 
used—too much discretion in an executive official. 

I think in light of the Kent case, there is no chance, no substantial 
chance, that this bill would meet the test of having sufficiently precise 
standards for the denial of passports. 

The second constitutional objection which I have to the bill is its 
defects in administrative procedure. There are some excellent pro- 
visions in the procedural section of the statute. Unfortunately, I be- 
lieve it also contains some fatal defects. 

The right of a citizen to move about is part of his liberty which, 
under the Constitution, can only be limited by a procedure which 
accords due process. 

There is a problem, the Jencks case issue, you know, where the 
Government has to decide whether to let a criminal go free or disclose 
confidential information. The statute enacted by Congress recog- 
nized. this problem and tightened up the decision in, I think, some 

valuable legislation. 

Congress recognized that it is proper that the Government must 
make that choice between letting a criminal go unprosecuted, or dis- 
closing confidential statements of key witnesses. 

It seems to me it is clear whether the Government can keep any in- 
formation confidential or not in the passport field—it is clear to me 
that it can only keep information confidential] which is absolutely nec- 
essary to be kept confidential. I would think it quite likely that the 
Court would say, “You must make the same choice here as in the 
Jencks case,” and let the man travel or disclose the confidential data. 
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But I could not say that is required by the Constitution. 

Certainly the procedure must be as fair as it can be without prej- 
udicing overriding national interest. 

Now what is the proposed procedure here ? 

First, whether the applicant gets anything other than notice of the 
reasons for the denial of his passport is in the discretion of the Secre- 
tary of State. ‘The Government need not disclose to him the evidence 
upon which it acted even though that evidence is not confidential. 
Secondly, there is a requirement that proceedings shall be conducted 
in such manner as to protect from disclosure all information which, 
in the opinion of the special review officer, would affect the national 
safety or would tend to compromise investigative sources or investiga- 
tive methods. 

No weighing is allowed. If it would tend to compromise investiga- 
tive sources, it cannot be disclosed. The position taken by the Depart- 
ment of Justice heretofore is that the disclosure of any casual inform- 
ant would tend to discourage other informants from testifying or giv- 
ing statements. 

While there is a requirement that the applicant cannot see any clas- 
sified data, there is no requirement that the applicant gets all data 
which would not prejudice the United States. In fact, and this seems 
to me the harshest and most clearly invalid provision, there is a re- 
quirement that pertinent Government files, whether confidential or 
not—this is not said explicitly, but it says all pertinent Government 
files—shall not be examined by the applicant. 

There is a statutory prohibition against disclosing files to the appli- 
cant without regard to their confidential nature. 

1 think there is no chance of that being upheld. 

[ cannot guarantee that any procedure which would keep confiden- 
tial data from a passport applicant would be upheld but I would 
seriously suggest the following provisions, provisions of this nature, 
be included in the review procedures if there is to be any chance, if 
the Government wishes to have a chance, to deny the right to travel 
upon confidential data. 

One would be to require that all data and information which is 
presented to the review officer be presented through witnesses which 
that. officer himself is permitted to see and cross-examine. 

There is no excuse for not having the confidential informants 
testify before the review officers in confidence. Let him talk to them, 
let him see and examine what the reliability of these witnesses is. 

Thirdly, I would allow the applicant to confront and examine 
all witnesses unless some named high officials, such as the Secretary 
or Under Secretary, had certified in the particular case that it was 
essential that the identity of an individual or a particular item of 
information be kept confidential. 

I think a responsible decision must be made as to each bit of evidence, 
weighing that against each particular case, 

I would require that in such instances the applicant be given as 
detailed a summary of the withheld information as possible. 

The fourth suggestion I make is that you might wish to consider 
a procedure which had a public defender type officer to appear in 
the hearings where the applicant had to be excluded for reasons of 
security, who would seek to represent his interests by examining and 
arguing before the review officer or the court. 
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I cannot assure you this would be enough to meet the procedural 
safeguards. I believe I can assure you that the proposal S. 1303 js 
not enough, and there is little point, there is indeed little to be accom- 

lished, by proposing a bill which is so certainly, or so probably, to 
held unconstitutional. 

My fundamental constitutional ground, in my final point, is that 
the bill is unconstitutional because of the substantive restrictions which 
it imposes upon travel without sufficient necessity. 

On this there is room for debate, and others will differ. I am con- 
vinced that the extremely narrow limited public ends which are 
served by the bill will not be found to justify the great interference 
with freedom of movement involved. 

As an attempt to control subversion, this does not prevent the trans- 
mitting of information abroad, the mails, the telegraph are still wide 
open. It does not prevent communication in person, people being 
able to meet in any event in Mexico or Canada, and in most cases in 
the United States, with the foreigners who come in on diplomatic 
passports. 

It does not prevent criminal conduct because by false statements 
people can go across, get a passport and leave. 

It accomplishes so little in that realm that the affirmative justifica- 
tion for the statute is small. Interference in the movement of every 
American is great; he must get executive permission to leave the 
country. 

Our system is not built on vast Government bureaucracy to tell us 
what do do. We do not want to set up any more than we have to; 
we want a system of freedom, up to the point of criminal conduct, in 
the realms of the first amendment and fifth amendment rights. 

I am convinced that the bill here poses too great a restriction on the 
freedoms which we have. 

I do not have to justify, no applicant has to justify, a first amend- 
ment right or fifth amendment right, as giving him a right in China 
or in Europe to travel. Under the Constitution, the Federal Gov- 
ernment must justify its actions by finding both authority for them 
and that they are not prohibited. The fifth amendment ties the Gov- 
ernment’s hands as affirmatively overseas as it does here. The United 
States cannot step outside the 3-mile limit and get powers which it 
does not have in this country. 

As Supreme Court Justice Black has said, speaking for four mem: 
bers of the Court—two others concurred—in the Reid v. Covert case, 
concerning the power to try women by a court-martial overseas: 

* * * We reject the idea that, when the United States acts against citizens 
abroad, it can do so free of the Bill of Rights. 

The United States has no power to act, no legal power to act, out- 
side the country where it could not do so inside the country. 

There is no new legal justification which can be advanced. 

The foreign affairs power is here as well as there and the Bill of 
Rights is there as well as here. 

I believe that this bill, or any bill of similar nature, would be held 
unconstitutional, and I strongly urge you as a matter of wisdom not 
to report it out. 

I thank you for your time. : 

Senator Dopp. I am very glad you came and we value your testi- 
mony very highly. 

It will be helpful to this committee in considering these bills. 
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(The formal statement of Mr. Fisher reads as follows:) 


STATEMENT OF ROGER FISHER, HARVARD LAW SCHOOL 


My name is Roger Fisher. Since September I have been a member of the 
faculty of the Harvard Law School. Previously I had been for 2 years an 
assistant to the Solicitor General. Before that I practiced law here in Wash- 
ington for some 7 years. 

I am appearing today as an individual in opposition to S. 1303, the bill intro- 
duced by the chairman of this committee, which deals with travel and passports. 
Over the past several months the passport question has been a matter to which 
I have devoted particular attention. I would like to give the committee the 
penefit of my thinking on how best to deal with that problem—the problem of 
the American citizen who acts against the interests of the United States while 
abroad. I believe that in its present form the proposed legislation, S. 1303, is 
both unwise and unconstitutional. 

First, as to the wisdom of the bill. The committee should have clearly in 
mind (1) just what is the problem with which it is dealing, and (2) what is 
the best and most effective means of dealing with that problem. The real prob- 
lem is not what restrictions should be placed upon passports. That is no more 
the basic question before this committee than the question of what restrictions 
should be placed upon travel within the United States. This committee is con- 
cerned, and properly so, with the internal security of the United States. The 
problem now before the committee is what is the best and most effective way of 
protecting our security from the activities abroad of citizens who may seek to 
overthrow this Government. 

You would not seek to control subversion within the United States by seek- 
ing to place administrative control over all travel from one State to another. 
We deal with criminal conduct by criminal statutes. We rely on the deterrent 
effect of criminal punishment. We concentrate our administrative attention on 
investigating and prosecuting those whom we suspect of having committed sub- 
versive acts. I urge that the same procedure be applied to Americans who 
commit subversive acts abroad. I suggest that if there is doubt as to the appli- 
eability of present criminal statutes they be extended so that subversive con- 
duct which would be criminal if committed by an American within the United 
States is made criminal if committed by an American abroad. Rather than 
rely on a futile attempt at prior restraint, the same governmental energy 
should be devoted to investigating and prosecuting criminal cases. For every 
hour that would be spent investigating each of a million passport applicants 
the Government could, with the same manpower, devote a full year to each of 
500 suspected subversives. 

The attempt to control subversive activities abroad by passport restraints is 
wholly ineffective and a waste of time: 

1. Any true subversive who wishes to leave the United States for the purpose 
of committing evil deeds abroad can go freely out by way of Mexico or Canada. 
The State Department has said that under new legislation they would continue 
to allow anyone to leave for Canada or Mexico because, “To require passports 
for travel to Mexico and Canada * * * would have an adverse effect on our 
foreign relations with those areas.” (Roderic L. O'Connor, August 14, 1958.) 
Anyone who is prepared to lie as to his intentions can leave and take his chances 
on subsequent punishment. The prior restraint catches only the honest traveler. 
The serious evildoer is inconvenienced but not restrained. 

2. Even if passport controls were applied to all foreign countries, any citizen 
would have the right to leave the United States if only to go to Alaska or 
Hawaii. Once on the high seas he could change his course and go elsewhere. 

3. The United States cannot and could not lock up all citizens within its 
limits. It is a futile gesture to attempt to prevent subversion abroad by screen- 
ing all those who leave by the front door. This is particularly true when the 
back door will remain open. 

The only effective means of dealing with the problem of subversive, criminal 
acts committed by Americans abroad is to punish them when they return to this 
country. If they do not return, so much the better. They would have had, in 
any event, the right to expatriate themselves and leave the United States. 

I am firmly convinced that 8S. 1303, or any bill of a similar nature, would be 
wholly ineffective against any persons seriously devoting themselves to conduct 
subversive to this country. It would not accomplish its purpose. But further 
than that I believe such legislation would be affirmatively bad. Such extensive 
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administrative control over the freedom of Americans would itself be subversive 
of the principles on which this country is founded. In a vain effort to restrict 
the freedom of some we would in fact restrict the freedom of all. 

The strength of the United States today depends not only on military defense. 
Perhaps the most critical battle now going on in the cold war is the battle for 
men’s minds. To win and to keep countries out of the Soviet orbit we must 
convince them that our system is fundamentally different from, and better than 
the Russian; that there are freedoms and liberties for the individual under a 
democracy that do not exist in the Soviet Union. If it were simply a question 
of strength and missiles most countries would prefer the strong neighbor. We 
must make the image of the United States so clear that no one in Europe, or 
Africa or Asia can fail to see the difference. A travel control statute giving an 
executive officer the right, in his personal discretion based on secret data, to 
keep any citizen within the country will sound to many like the Soviet system, 

Such a statute would also, I believe, weaken our country by depriving us of 
the loyal support of those who would be convinced by travel of the superiority of 
the American way of government. I believe in this country. I believe that the 
liberties and free enterprise we have here are far superior to the so-called effi- 
ciency of the totalitarian countries. I also believe that in the free competition 
of ideas we will win out. Many of the leftwingers who would be prevented from 
traveling by this bill are the very ones who should go to the Soviet Union and 
see what it is really like. I believe our system is so superior that the more 
people travel the more they will realize it. Freedom thrives on exercise: it 
eannot be preserved by locking it up for safekeeping. 

So much for why I think the statute is unwise. I also believe that it is 
unconstitutional. 

1. The first provision of S. 1303 dispenses with the requirement that there be 
an emergency for the imposition of passport controls. Presumably the entire 
statute must hereafter be judged not as an emergency cold-war measure but as 
standard peacetime practice. The process that is due an individual when there 
is no emergency is greater than that which he can expect before his liberties 
are restrained during an emergency or during a war. This provision would 
appear to make it that much less likely that a court would uphold the wide 
discretionary control over travel which the act basically confers. 

2. On page 5, line 2 of the bill it is provided: 

“The Secretary may withhold a passport in the national interest on the basis 
of confidential information where he shall certify that it is contrary to the 
interests of this Nation that a passport be issued to the applicant.” 

Both the Solicitor General of the United States and the Supreme Court have 
recognized that the liberty of a person which is protected by the fifth amendment 
includes the liberty to travel abroad. I know of no authority which would 
support the conclusion that it was due process to delegate to one man the dis- 
cretionary control over liberty of movement involved in this provision. 

3. On page 7 of the bill it is provided that the Secretary of State shall not 
issue the passport of any person if he is not satisfied that such person’s activities 
abroad would not be prejudicial to the interests of the United States. Again, 
I would conclude that there would be an unconstitutional delegation of authority. 
The phrase “prejudicial to the interests of the United States’ does not seem 
sufficiently specific a guide to the exercise of administrative control over a 
person’s liberty. 

4. Page 14 of the bill provides that it shall be unlawful for any officer to issue 
a passport to any person if the officer “has reason to believe” that the person is 
intending while traveling “to engage in activities which will contribute to 
strengthening the world Communist conspiracy.” Here again the standard 
seems indefensibly vague. Is there reason to believe that selling fertilizer to 
Poland would contribute to strengthening the world Communist conspiracy? 

5. There is a serious question of procedural due process in the provisions 
allowing the executive to prevent a person from leaving the country in reliance 
upon confidential statements which need not be disclosed to the man himself. 
The Supreme Court is currently considering the validity of the denial of a 
security clearance based on such a procedure. Whatever that decision may be, 
it will be difficult to justify restraining a citizen’s liberty on the basis of con- 
fidential data. 

Fundamentally, the Federal Government is a creature of the Constitution. 
It can only act where powers have been conferred upon it by the Constitution, 
and it always acts subject to the restrictions imposed upon it by the Bill of 
Rights. One claiming the freedom to assemble or to speak where he chooses need 
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not establish a first amendment right to speak or assemble abroad. On the 
contrary, the burden is on the Government to show where it gets the right to 
prevent that speech or that assembly. The Government may not act free of the 
first amendment by stepping beyond the 3 mile limit. There is no greater 
constitutional power to control travel outside the United States than within it. 
In each case the restriction must be justified by some overriding consideration 
which is supported by factual necessity. As Justice Black said in Reid v. Covert 
(354 U.S. 1, 5-6): “At the beginning we reject the idea that when the United 
States acts against citizens abroad it can do so free of the Bill of Rights.” I 
pelieve that under this standard S. 1303 cannot stand the test of constitutionality. 

In conclusion, I urge the committee not to report out S. 1803 or any bill along 
similar lines, but rather to deal with the problem abroad as at home through 
statutes designed to punish conduct which is criminal. 


Mr. Sourwtne. Mr. Chairman, the other day it was ordered that 
three monographs which were prepared for the Conference of Chief 
Justices be printed as an appendix to this record. It has come to 
attention that the text of these monographs, with two others, have 
been printed in a special university Law Journal supplement, and the 
committee might want to reconsider, since these are available in 
printed form, and save the expense of printing in this record. 

Senator Dopp. Very well. 

Mr. Sourwrne. There are several matters for submission in the 
record. 

There is a statement of the American Merchant Marine Institute 
by Alvin Shapiro, vice president. 

Senator Dopp. It will be included. 

(The statement follows:) 


AMERICAN MERCHANT MARINE INSTITUTE, INC., 
Washington, D.C., April 24, 1959. 
Senator JAMES O. EASTLAND, 
Chairman, Internal Security Subcommittee, 
Committee on the Judiciary, U.S. Senate, 
Washington, D.C. 


Dear SENATOR EASTLAND: I am herewith sending you 25 copies of the state- 
ment of this organization on one provision contained in S. 1308, on which 
hearings are being held by your subcommittee. I shall appreciate your making 
this statement a part of the record on this bill. 

Respectfully, 
ALVIN SHAPIRO, Vice President. 


STATEMENT OF AMERICAN MERCHANT MARINE INSTITUTE, INC., BEFORE INTERNAL 
Sxcuriry SUBCOMMITTEE, COMMITTEE ON THE JUpIcIARY, U.S. SENATE, ON S. 
1303 


The American Merchant Marine Institute, Inc., is a trade association com- 
posed of 51 U.S. steamship companies operating approximately 6,500,000 gross 
tons of U.S.-flag passenger, tank, dry cargo, and collier vessels in the domestic 
and foreign trades of the United States. Nearly 70 percent of the oceangoing 
tonnage registered under the U.S. flag is owned by our member companies. 
Practically all steamship companies operating U.S.-flag passenger vessels are 
members of the institute. 

We very much appreciate the opportunity afforded us of presenting our 
views with respect to one provision contained in 8. 1803 which would affect and 
is of interest to the steamship industry. 

Section 1(c) of the bill would amend section 215(c) of the Immigration and 
Nationality Act by redesignating this subsection (f) and adding at the end 
thereof the following new sentence: “No vehicle, vessel, or aircraft, by or upon 
which there is reasonable cause to believe that a breach or violation of this 
section is being or has been committed, shall be permitted to depart from any 
port of the United States pending the determination of liability to forfeiture of 
such vehicle, vessel, or aircraft.” 
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Section 215(c) already imposes a fine of not more than $5,000, or maximum 
imprisonment of 5 years, or both, for violations of the travel control provisions 
of section 215 and stipulates that “any vehicle, vessel, or aircraft together with 
its appurtenances, equipment, tackle, apparel, and furniture, concerned in any 
such violation, shall be forfeited to the United States.” 

The institute is strongly opposed to the addition of the above sentence in its 
present form to section 215(c), on the ground that it is entirely too broad and 
drastic. As a practical matter, it may often take considerable time to arrive 
at a determination as to whether or not a vessel is liable to forfeiture because 
of a breach or violation of the travel control provisions of section 215 that may 
have been, or is alleged to have been committed on such vessel. If it is finally 
determined that the owner, operator, or master of the vessel was not at fault 
in connection with such breach or violation of section 215, the vessel would 
then be released but the loss in vessel operating time and cargo and passenger 
revenue which the operator would sustain, and for which he would not be 
reimbursed, might be tremendous. This would manifestly be most unfair and 
unjustifiable. 

Accordingly, the institute strongly urges that there be incorporated in the 
sentence proposed to be added by section 1(c) of S. 1803, at the end of section 
215(c) of the Immigration and Nationality Act, the usual stipulation found 
in other penalty sections of such act, namely, that clearance may be granted 
the vehicle, vessel, or aircraft, prior to determination of the forfeiture liability 
question upon the deposit of a bond, money, or other surety in an adequate 
amount. 

The favorable consideration of our views and recommendation will be much 
appreciated. 


Mr. Sourwrne. And also a statement of the National Lumber Man- 
ufacturers Association, and several communications and a petition. 
Senator Dopp. It will all be included. 


NATIONAL LUMBER MANUFACTURERS ASSOCIATION, 
Washington, D.C., April 238, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Subcommittee on Internal Security, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: The National Lumber Manufacturers Association, 
a federation of regional, species, and products associations representing the 
lumber and wood products industries located in all parts of the United States, 
strongly favors the enactment of S. 3, to establish rules of interpretation govern- 
ing questions as to the effect of acts of Congress on State laws. 

A sound principle in the exercise of governmental power is that responsi- 
bilities should be accepted and performed by the smallest units of government 
capable of handling them satisfactorily and economically. This principle is 
basic to our Federal system of government, in which the States and the Federal 
Government should play vital parts. 

An avowed purpose of the perfectors of our system is exhibited in the 10th 
amendment to the Constitution which was designed to insure that the Central 
Government would never run roughshod over the governments of the various 
States, or the people. 

The framers recognized, however, that certain exclusive powers had to be 
delegated to the Central Government, and, also, that when the Central Govern- 
ment constitutionally made a law, that such a law would become the supreme 
law of the land, binding the judges of every State. 

Early in the history of our country, too, it was recognized that when a law 
of the Central Government and a law of a State government came into such 
positive and direct conflict that they could not be reconciled or consistently stand 
together, that it was the State law that must fall. Also, it was recognized 
that the Central Government could, by specific provision in law, validly super- 
sede State laws in the same field. 

S. 3 is consistent and in harmony with all of these well-established principles. 

However, cases repeatedly arise—over subjects of equal import to the Central 
and State governments—where both jurisdictions have legislated to some extent, 
but where the Central Government has not provided to what extent its law will 
affect State law on the same subject. In these cases a court is “left on its own” 
to make a determination. 
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This statement, made first in Hines v. Davidowitz, (312 U.S. 52), and re- 

peated in Pennsylvania v. Nelson (350 U.S. 497), vividly demonstrates the 
frustrations that arise when a court is “left on its own:” 
“[t]his Court, in considering the validity of state laws in the light of * * * 
federal laws touching the same subject, has made use of the following expres- 
sions: conflicting; contrary to; occupying the field; repugnance; difference; 
irreconcilability ; inconsistency; violation; curtailment; and interference. But 
none of these expressions provides an infallible constitutional test or an exclu- 
sive constitutional yardstick. In the final analysis, there can be no one crystal- 
clear distinctly marked formula.” 

It is to this problem that S. 3 is directed—its intent being to provide a set 
standard which the courts may utilize consistently in ascertaining the intent 
of Congress in this respect. 

The net effect of S. 3 of course, is to place the responsibility rightly on 
Congress, instead of the courts, for determining, as it studies each legislative 
proposal, to what extent the law will affect State laws. 

The imposition of such responsibility on Congress, plus the set standard pre 
scribed for use by the courts, will result in a consistency in law which is so 
desirable, and which we do not now have. 

To those who, Pollyanna-like, feel that we now have such consistency, it is 
necessary Only to point to the most recent Federal-State problem with which 
the Supreme Court wrestled on April 20, 1959—San Diego Building Trades 
Council v. Garmon. 

The consternation expressed by four Supreme Court justices with respect to 
the manner in which the Court tossed lightly aside principles only recently 
enunciated—concerning tort damages awarded by State courts under State 
law in labor cases—is indicative of the complete bafflement that must exist 
among those who must live, work, and advise under such unsettled situations. 
The four justices concurred in the following observation : 

“T am, further, at loss to understand, and can find no basis on principle or in 
past decisions for, the Court’s intimation that the States may even be power- 
less to act when the underlying activities are clearly ‘neither protected nor pro- 
hibited’ by the Federal act. Surely that suggestion is foreclosed by Automobile 
Workers v. Wisconsin Board (336 U.S., supra), as well as by the approach taken 
to Federal preemption in such cases as Allen-Bradley Local v. Wisconsin Board, 
supra, Bethlehem Steel Co. v. Wisconsin Board (330 U.S. 767, 773), and Algoma 
Plywood Co. v. Wisconsin Board (336 U.S. 301), not to mention Laburnum and 
Russell and the primary jurisdiction doctrine itself. Should what the Court 
now intimates ever come to pass, then indeed State power to redress wrongful 
acts in the labor field will be reduced to the vanishing point.” 

Thus, here is laid firm groundwork for further encroachment on the rights 
of States—not encroachment by Congress—but encroachment by the Court—in a 
case where the Central Government has attempted neither to prohibit nor protect 
the particular conduct at issue. 

This holding—to say nothing of the holdings in other situations—forms suf- 
ficient compelling reasons for enactment of the proposal before you. 

We believe adoption of S. 3— 

1. Will strengthen the role of the States in our Federal system of 
Government; 

2. Will encourage States to provide local solutions for local problems; 

38. Will place the onus for determining the extent of Federal jurisdiction 
in appropriate cases squarely on Congress instead of the Court; 

4. Will result in a more realistic approach to problems by Congress be- 
cause the responsibility is definitely placed ; 

5. Will provide a workable solution to many of the present thorny and 
borderline problems of Federal-State jurisdiction ; 

6. Will result in a consistent approach to problems in this area, as op- 
posed to the present catch-as-catch-can approach ; 

7. Will provide a more truly representative government for those to whom 
the laws apply. 

We urge strongly that you act favorably on this proposal. 

If appropriate, may we ask that this letter be inserted in the record of the 
present hearings. 

Yours very truly, 


A. Z. NELSON, 
Industry-Government Affairs Division. 
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2405 SoutH D StTREEt, 
Biwoop, Inp., April 21, 1959. 
SENATOR EASTLAND. 

Deak Sir: Our organization was requested in our March magazine to contact 
our Senators and Representatives to use their influence to pass the H.R. 2807 
bill. Also S. 1299, S. 1801, S. 1805. 

Mrs. HAZEL WISE, 
State Legislative Committee, Daughters of America, 


OMAHA, NEBR., April 20, 1959, 
Hon. JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR EASTLAND: I have learned that the Internal Security Subcom- 
mittee of your Judiciary Committee is holding hearings on your bills, S. 1299- 
1305, which endeavor to tighten our control of Communists in this country. All 
of the people with whom I have discussed this group of bills have been heartily 
in favor of them. They wish to commend you for introducing these bills, and all 
of us urge the committee to report favorably on them. 

The control of subversion was dealt serious blows by some of the recent deci- 
sions of the U.S. Supreme Court, and it’s now the responsibility of the Congress 
to give us the laws that will protect the people and the Government. I think 
it is ridiculous that the Government cannot fire a disloyal employee. 

Sincerely yours, 
WALLACE L. RANKIN. 


SACRAMENTO, CALir., April 21, 1959. 
Favoring Antisubversive Bills 
Hon. JAMES O, EASTLAND, 
Chairman, Internal Security Committee, Washington, D.C. 


Deak Siz: I very much hope that you and your committee can and will pro- 
pose bills that will help this poor country in its fight against that terrible 
communism. 

It is just outrageous that any group or nation should be able to use our own 
freedoms to destroy those freedoms. 

Something is terribly out of balance, when, under the same laws, a group of 
Communists are committed by one Supreme Court, only to be freed by another. 

Surely the opinion of the American Bar Association is worth at least as much 
as that of one man, and I’m quite sure that the major body of public opinion 
will back your committee if it can possibly curtail the power of the Supreme 
Court in this connection. 

I believe every Supreme Court decision should be at least six to three. 

Respectfully yours, 
JOHN LITTLE 


NEPTUNE Ciry, N.J. 
Senator EASTLAND, 


Chairman Senate Judiciary Committee, 
Washington, D.C. 


DeEAR SENATOR EASTLAND: The Daughters of America is a patriotic and frater- 
nal organization, believing first of all in our American Flag, our Holy Bible, 
and our country. 

Our chairman of the National Legislative Committee, Mrs. Marie Heget, has 
alerted us through our State chairman, Mrs. Elsie Emmons, of the various bills 
pending in Congress. 

We are writing to ask you to please vote favorably for bills H.R. 2807, which 
will continue our security and rid this country of subversives and undesirables; 
bill S. 1299 which will protect the effectiveness of State antisubversive laws 
against unintended Federal Court interference; and bill S. 1301 which will make 
full disclosure respecting loyalty to the United States of America a condition 
of Government employment; and S. 1305 to amend section 2385 of title 18 of 
U.S. Code to make it a crime to intentionally advocate the violent overthrow 
of the Government of the United States or to teach the necessity, desirability 
or duty to bring about such overthrow. 
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We are writing to ask you to vote favorably for these bills when they come 
up for action, as we feel all of them are of great importance to our country. 
Thanking you, we are, 

Yours very truly, 

Members of Liberty Council No. 52: Mrs. Elsie Emmons, New Jer- 
sey chairman, State legislative committee, Daughters of America, 
86 Laird Avenue, Neptune City, N.J.; Ethel M. Thomas, record- 
ing secretary, 12 Bradley Street, Neptune City; Hazel Hulse, 9 
| Holly Street, Neptune City, N.J.; Addell Mitchell, 1212 Eleventh 
Avenue, Neptune, N.J.; Edith Bauer, 1707 Sunset Avenue, War- 
ramassa, N.J.; Laura Emmons, 139 Fifth Avenue, Avon, N.J.; 
| Eva Haas, 1404 Tenth Avenue, Neptune, N.J.; Clara Miller, 37 
Fourth Avenue, Neptune City, N.J.; Phoebe T. Lewis, 1501 Cor- 
| lies Avenue, Neptune, N.J.; Anna E. Williamson, 615 Fifth Ave- 
nue, Breadley Beach; Bertha Springsteen, 1217 Sixth Avenue, 
Neptune, N.J.; Mrs. Shiffield Matthews, 94 Fifth Avenue, Nep- 
tune City, N.J.; Mrs. Ann Arlington, 32 Windsor Court, Nep- 
tune City, Avon, N.J.; Mrs. Florence Mason, 906 Central Avenue, 
Asbury Park, N.J.; Miss. F. E. Mason, 906 Central Avenue, 
Asbury Park; Mrs. Wm. T. Glassford, 609 Second Avenue, As- 
bury Park, N.J.; Mildred Swisher, 1318 Seventh Avenue, Neptune, 
N.J.; Doris Pettit, 1221 Ninth Avenue, Neptune, N.J.; Louise BE. 
Holloway, 504 Brighton Avenue, Spring Lake, N.J.; Pearl Ren- 
der, 1322 Eighth Avenue, Neptune, N.J.; Mrs. Anna Barber, 221 
Hamilton Avenue, Neptune, N.J.; Mrs. Laura Green, 101 Central 
Avenue, Point Pleasant, N.J.; Mrs. Marjorie A. Megill, 1312 Cor- 
lies Avenue, Neptune, N.J.; Florence Saxe, 17 Tucker Drive, Nep- 
tune City, N.J.; Lee Lorenzo, 417 Woodmere Avenue, Neptune, 

N.J.; Ann M. Cook, 65 Laurel Avenue, Neptune City, N.J. 


Senator Dopp. Is Edward Brown Williams here? 

(No response. ) 

Mr. Sourwtne. It has been said in the course of these hearings 
that the Communist Party, U.S.A., is not interested in subversive ac- 
tivity affecting State governments. May the staff assemble, for the 
record, published instances of Communist-organized unemployed 
marches on State capitols as they appeared in the New York Times 
on the following dates: February 27, 1951, page 12; March 2, 1931, 
page 2; March 3, 1931, page 30, Albany, N.Y.; March 3, 1931, page 
30, Trenton, N.J.; May 13, 1931, page 54, Columbus, Ohio; June 14, 
1931, page 26; June 15, 1931, page 5, Springfield, Ill.; July 20, 1932, 
page 4, Indianapolis, Ind.; May 3, 1952, page 44, Boston, Mass., and 
references from the Communist Daily Worker on similar activities. 

Senator Dopp. That may be done. 

(The material described above appears at p. 522.) 

We will recess until 3 p.m. It isa quarter of one and know we have 
& unanimous agreement on a rolleall at 2 o’clock, so we cannot come 
back at 2. 

The committee will stand in recess until 3 p.m. 

(Thereupon, the hearing was recessed to reconvene at 11 a.m. 
Wednesday, April 29, 1959.) 
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WEDNESDAY, APRIL 29, 1959 


U.S. Senate, 
Suscomarrres To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act, 
AND OTHER INTERNAL Security Laws, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The committee met, pursuant to recess, at 2:35 p.m., in room 2228, 
New Senate Office Building, Senator Kenneth B. Keating, presiding. 

Present : Senator Keating. 

Also present: J. G. Sourwine, chief counsel. 

Senator Kratine. The subcommittee will come to order. 

Due to the business on the floor of the Senate, we were delayed, 
Senator Dodd and I. He has asked me to start the hearing. It may 
be necessary to adjourn it for a rollcall vote shortly, but at least we 
will get started. 

We are very happy to have here today the distinguished Congress- 
man from New York, Mr. John Lindsay. Mr. Lindsay, we w rill be 
very happy to hear from you. 


TESTIMONY OF HON. JOHN V. LINDSAY, A REPRESENTATIVE IN 
CONGRESS FROM THE 17TH DISTRICT OF NEW YORK 


Mr. Linpsay. May I say, Senator Keating, that it is an honor to 
appear before my senior colleague from New York and I appreciate 
the opportunity the committee has given me. 

I am only going to add in brief form my views on the subject of 
a series of bills which is pending before this committee, bills largely 
designed to overcome certain decisions of the Supreme Court of the 
United States. 

The subcommittee, Mr. Chairman, has undertaken to conduct hear- 
ings on such an unusually large package of diversified legislation that 
time really does not permit a full review or a statement on each bill. 

I should like, therefore, to confine my remarks to two bills that I 
consider the most important, namely, S. 3, the broad antipreemption 
bill, and S. 1303, the passport bill. 

I am opposed to S. 3. In my view it would make a shambles of the 
Federal supremacy clause of the Constitution by emasculating the 
doctrine of Federal preemption by judicial interpretation. 

3, of course, contains two provisions—one general, one specific. 
Section 2 of the bill would overcome the decision of the Supreme 
Court in Pennsylvania v. Nelson ((1956) 350 U.S. 497). That is the 
specific application. Section 1 would create a general rule of con- 
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struction the immediate effect of which would be to narrow the power 
of courts to declare that congressional acts had preempted areas lying 
within the legislative power of both the State and Federal Govern- 
ment. I should like to deal with section 2 of the bill first. May I 
say at the outset that, although I don’t agree with section 2, this is 
the appropriate way to go about overcoming the effect of the Nelson 
case, if one should disagree with Nelson. The same may not be said 
of section 1. 

In holding that Congress, by enacting the Smith Act, had pre- 
empted the field, the Supreme Court may, or it may not, have mis- 
construed the intent of Congress. That is not the present question. 
The question now presented, as the bar association of the city of New 
York so aptly puts it is— 
whether it is wise national policy for Congress, at this time, to revitalize the 
State sedition statutes, * * * 

For a numberof reasons I think it would be most unwise. 

First, each of these State laws—I believe there are more than 40 
of them—differs in some respects from others. It can hardly be con- 
ducive to the orderly pursuit of the policy of preventing sedition 
against the United States to authorize 40-odd jurisdictions to run off 
in different directions. 

Senator Krarinc. May I interrupt to say that the Attorney General 
has advised us that, during the entire administration of the law, there 
have been no instances of conflict with any States in the enforcement 
of their State sedition laws. He, therefore, recommended the second 
part of S.3. Of course he is very much opposed to the first part of it. 

Mr. Linpsay. I am well aware, Senator Keating, of the Attorney 
General’s position on this. 

I am constrained to say that I cannot agree with it. 

1 should like to point out also that, as was stated by the Supreme 
Court of the United States, serious. constitutional questions will be 
raised by the provisions of some of these statutes, even though a great 
many of them have never been invoked. 

Some of these acts— 
said the Court in the Nelson case— 


are studiously drawn up and purport to protect fundamental rights. * * * Others 
are vague and almost wholly without such safeguards (350 U.S. at p. 508). 

In any event, the confusion to those charged with enforcing the 
law, and to those charged with interpreting it, would be certainly 
compounded. 

Senator Katine. You would agree, however, that even if the sec- 
ond part of S. 3 were enacted into law, it would still be open to a 
defendant to raise any specific question as to a specific State statute? 

Mr. Linpsay. That is correct. 

May I say this, too, in that connection. That it has taken a great 
many years and the most intricate footwork on the part of the Federal 
court system to arrive at a case system under which the protection of 
individual rights would be completely safeguarded in the area of 


sedition statutes. The Smith Act, for example, and several other 
Federal enactments. 
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The courts, on the whole, have sustained the constitutionality of 
all of the statutes, with some minor exceptions here and there. There 
are specific provisions. 

But to go through this same process, State by State, treading this 
fine wire of finding areas of constitutionality when you are dealing 
with crimes sometimes bordering on intellectual crimes, on some occa- 
sions bordering close to that, it seems to me that where there is an area 
of. doubt as to the wisdom or constitutionality of State systems in 
this, area, and where it is demonstrated that the security of a nation 
is safeguarded by having a Federal system of statutes that, the Su- 
preme Court says, preempt the field, that that is the wisest course to 
maintain. 

I should like to point out, too, in this connection that the Pennsy]- 
vania Supreme Court in the Nelson case stated very clearly that— 
sedition against the United States is not a local offense. It is a crime against 
the Nation. * * * It is vital that such prosecutions should be exclusively within 
the control of the Federal Government (377 Pa. at p. 76, concurring opinion). 

Senator Keatrnc. You would agree that sedition against the State 
or municipality of the State should be punishable by a State statute, 
would you not / 

Mr. Lrnpsay. That problem does not arise, of course, at the present 
time. 

Senator Kratine. Not in the Nelson case. 

Mr. Linpsar. Not in the Nelson case. 

Senator Keatine. Perhaps you are not familiar with the fact that 
we have had evidence before us that the line has gone down in the 
Communist Party to make their attack upon the States and municipal- 
ities rather than the Federal Government. We have had some evi- 
dence that that is the present line. 

Mr. Linpsay. I would be happier, far happier with a compromise 
of this section of S. 3, if it should be drafted, to confine the area of 
State enactments to sedition directed against the several States, not 
against the Federal Government. I think it would provide a more 
workable arrangement, Mr. Chairman, under those conditions. 

But obviously, it seems to me, that the question of policy is raised 
here, which, under this particular section of S. 3, I would prefer to 
see resolved in favor of a preemption of the whole field by the Federal 
Government. 

Now, the other section of S. 3 raises questions of policy which cut 
far more widely and deeply than the second. It would cut the power 
of the courts to invoke the doctrine of preemption in cases of conflict 
between Federal and State laws. 

This section of the bill is a reflection of the concern felt in some 
quarters about the status of States in our Federal system of laws. 
But I submit that this bill would operate not to shrink the circum- 
ference of the Federal system, but to widen it. 

I am sure that a great many witnesses before the committee have 
pointed out the problems that S. 3 would raise in respect of uniformity, 
clarity, and responsibility for enforcement in many areas of law— 
labor legislation, trademark legislation, legislation affecting airlines, 
railroads, communications, atomic energy, pure food and drug legis- 
lation, and so forth. 

The thought which seems to have been lost sight of here by the 
proponents of the bill is this—— 

39483— 59—pt. 1——18 
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Senator Kratine. One of the things that I didn’t think you would 
want to leave out of your statement, which I have here, was that sen- 
tence in the last paragraph. You have a sentence there saying, “Could 
the business community even begin to chart the course of its day-to- 
day activities across such a legal wilderness?” E 

I think that sentence should be left in your statement because I 
have received—and I am sure the members have—letters from gin- 
cere, well-meaning people in favor of S. 3, and in the last session, 
in favor of H.R. 3, many of them from the business community, who, 
I feel sure, are unaware of the endless complications which the enact- 
ment of S. 3 would entail. They think of S. 3 in connection with the 
Nelson case. 

I should point out that there are two parts of S. 3. When §S. 3 
and H.R. 3 started to be sold to the American people, they tried to 
sell them as being antisubversion statutes and to cover the Nelson 
decision. Probably, in their broad language, they would cover the 
Nelson decision. I think there is a little doubt whether the general 
language of H.R. 3 and S. 3 this year would cover the Nelson decision. 
That is what people were led to believe. I know there was a great 
flood of mail in favor of H.R. 3 last year in the House and much in 
favor of S. 3 now. Much of it comes from sincere, well-meani 
people, so far as I know. But I am sure that those in the busimess 
community who have written have no idea of what it would do to 
the railroads in this country, for instance, to labor-management rela- 
tions in this country and many other fields, because of the very broad 
language that is used. 

Mr. eee I would agree with you, Senator Keating. 

The reason I am leaving out portions of this is that the bells are 
ringing over on the House side and I shall have to move along a little, 

Senator Kratine. If you are called away, would you like to have 
your entire statement placed in the record ? 

Mr. Linpsay. I would, Senator Keating. I will keep going. I 
have another 10 or 15 minutes, I think, and then I will be completed. 

Thank you very much. 

What I was about to say is that, as a lawyer, it seems to me appro- 
priate to point out that there is really no law of preemption, in the 
sense that we think of most substantive or procedural fields of law, like 
contracts, bankruptcy, or evidence. The doctrine of preemption is 
actually not a legal rule, but a legal philosophy. It is an approach, 
a method by which our courts balance the conflicting interests of our 
Federal system when actual specific controversies bring these interests 
into conflict. It is a method which time has shown is the very best— 
if not the only possible—way in which these delicate problems over a 
period of time can be adjusted. 

Finally, I strongly suspect that the practical impact of section 
1 of S. 3 will be to broaden areas of Federal preemption. Congress 
legislates on matters of crucial national importance. It will not risk 
defeat of its policies. I believe you would see Congress tacking ex- 
press preemption provisions to almost all significant legislation, as a 
simple matter of safety, and this, I’m sure you'll agree, is not the end 
its sponsors seek. 

Senator Keatine. That is quite true. I think that is what Congress 
would do if S. 3 were ever enacted into law. 
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Mr. Lianpsay. Next in importance, Mr. Chairman, is S. 1303—Pass- 
port legislation. I am equally opposed to this bill. Its chief evil lies 
in the extraordinarily broad powers, under vague standards, which 
would be lodged in the Secretary of State to refuse to issue passports 
to citizens of the United States. 

I start with the premise that we are dealing here with a constitu- 
tional right. I am in firm agreement with the opinion of the Supreme 
Court in the Kent, Briehl, and Dayton cases. While not decidin 
those cases on constitutional grounds, the Court nevertheless state 
that “the right to travel is part of the ‘liberty’ of which a citizen 
cannot be deprived without the due process of law of the fifth amend- 
ment.” I agree wholeheartedly with this statement. I believe, also, 
that the right to travel is cojoint with and part of the first amend- 
ment—freedom of speech and assembly. I shall develop this more 
fully in a moment. 

Now, getting down to S. 1303, let’s take a brief look at the stand- 
ards it would set up. In my judgment they fall on grounds of vague- 
ness alone. What makes it even worse is that the act may apply even 
though there does not exist any national emergency. 

Referring to pages 7 and 8 of the bill, the Secretary may refuse to 
issue a passport— 


if he is not satisfied that such person’s trip or such person’s activities abroad 
would not * * * (3) be contrary to the national welfare, safety, or security; 
or (4) otherwise be prejudicial to the interests of the United States. 


This is meaningless, and I submit its enactment would be an uncon- 
stitutional delegation of authority. 


On page 5 of the bill, the Secretary of State is authorized to with- 
hold a passport— 


* * * in the national interest on the basis of confidential information where he 
shall certify that it is contrary to the interests of this Nation that a passport 


be issued to the applicant. 

This is dangerous stuff, and, in my view, the broad way in which 
this is written clearly runs afoul of the fifth amendment of the Con- 
stitution. I am not sure that any provision allowing for the use of 
confidential information in this area can survive the test of due process, 
but this one certainly will not. 

As if this were not enough, on page 13 of this paragraph appears: 


(h) The files maintained by the Department of State and any other pertinent 
Government files submitted to the special review officer shall be considered 
as part of the evidence in each case without testimony or a ruling as to ad- 
missibility. Such files may not be examined by the applicant. 


Lastly, the provision for review is notclear. It reads: 


(j) Notwithstanding the provisions of any other law, the procedure pre- 
scribed in this section shall be the sole and exclusive procedure for the review 
of the refusal to issue, renew, or extend a passport, or of the withdrawal, can- 
cellation, restriction, limitation, or revocation of a passport. 


This “procedure” does not provide for full and complete judicial 
review. 

I submit, Mr. Chairman, that the ee to use confidential in- 
formation in the administrative process, under imprecise standards, 
without full provision for judicial review, can result in a breeding 


ground of arbitrariness in the course of which innocent people may, 
and undoubtedly will, suffer. 
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What is the right to travel? In my book it is one of the most funda- 
mental liberties that we have. The Supreme Court tells us that it is 
“part of the ‘liberty’ protected by the due process clause of the fifth 
amendment.” The Solicitor General of the United States conceded as 
much in his argument before the Court in Kent and Dayton. But, as 
I stated at the outset, I would suggest also that it is a part of the 
first amendment. Of all the freedoms we have, the one I should most 
hate to lose is freedom of speech. Speech is communication, and com- 
munication in this modern day is impossible without locomotion. 
Speech is meaningless unless thought of in the context of the physical 
and social aspects ‘of human existence. 

Constitutional sources strongly suggest that early Americans recog- 
nized a freedom to move beyond national frontiers. However uncer- 
tain its basis may have been, however unclear its limitations, the 
English recognized that freedom long before they crossed the At- 
lantic, The people of the colonies, moreover, evidently took the free- 
dom for granted; witness the constant movement between the colonies 
in those ‘days considered as foreign parts of the world, and to the 
West. That may explain why the freedom was not more clearly 
recognized in writing. The Declaration of Independence goes no 
further than to list as a grievance the restrictions which George the 
Third placed upon emigration. The Articles of Confederation merely 
guaranteed free movement between different colonies, though the 
colonies, not yet joined in a “more perfect Union”, were more like 
foreign. countries to each other than the United States are today. 
Perhaps the most direct documentary evidence is to be found in the 
Pennsylvania Constitution of 1790, which declared “that emigration 
from the State shall not be prohibited.” 

These sources, taken together, and viewed in the light of the ninth 
amendment, warrant the assumption that omission of the words. 
“right to travel”, was not intended to eliminate the right. Nor is 
the omission inconsistent with a specific intention to include the right 
in free speech. The Constitution was designed to guide the United 
States for an indefinite period of time. It would have been impossible 
to enumerate the variety of ways in which free speech might be 
abridged—and the framers recognized this in the generality ‘of the 
first amendment’s language. 

Now let me make “it absolutely clear, sir, that we are not here 
talking about anyone who is under indictment for the commission 
of any crime, or is under restraining order of any kind by any court, 
or has been stripped of any right or liberty by due process of law. 
There may well be risks inherent in allowing a member of the Com- 
munist Party, or one identified as such by our intelligence units, free 
exit from our shores to travel abroad. ‘But it is necessary to point 
out that this is true when Communists travel from Chicago to New 
York or From New York to the Bahamas, or from Dallas to Mexico, 
or from San Francisco to Buenos Aires or to any other South Am- 
erican country, none of which places requires a passport for exit or 
entry. Itshould also be pointed out that, under the McCarran-Walter 
Act, we are required to deport alien members of the Communist 
Party and we go to elaborate efforts to secure their removal after 
they have been traveling freely in this country for years. Well and 

good enough. Yet, under our passport procedures, until the Supreme 
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Court decided otherwise, we have insisted that it is essential to our 
national security to keep citizen members of the party confined to our 
shores. The point is that there could possibly be something wrong 
with our reasoning; and, when we are dealing with limitations on 
constitutional rights, it is important that our reasoning be compe!ling 
and logical. The point is, further, that S. 13803 w ould not accomplish 
its purpose—it will not stop persons seriously or skillfully devoting 
themselves to conduct subersive to this country. 

On the other side, it is equally fundamental that the liberty guaran- 
teed by the Constitution is not absolute. 

Civil liberties— 
says the Supreme Court— 


imply the existence of an organized society maintaining public order, without 
which liberty itself would be lost in the excesses of unrestrained abuses. 

Freedom to travel, like other liberties, is subject to reasonable regu- 
lation and control in the interests of the public welfare. Iam not sure 
that it is possible to draw up absolutely fixed rules which will, in ad- 
vance, strike a proper balance which will meet the exigencies of every 
case, protect the public interest, and yet stay within constitutional 
limitations. Circumstances and the times vary and “due process of 
law has never been a term of fixed and invariable content.” But the 
following general rules I would deem to be guideposts which should 
guide the Congress in its consideration of this subject : 

First, the right to travel—to communicate—is a constitutionally 
protected right which may not be abrogated by the sovereign except 
under the general war power, which normally may be invoked only 
in time of extreme emergency, usually involving armed conflict. be- 
tween nations. The right is a concomitant of, and conjoint with, the 
first amendment of the Constitution. A denial of a passport, there- 
fore, may result in violations of both the fifth and first amendments. 

Second, neither the right of the citizen to have issued, nor the right 
of the Secretary of State to deny issuance of, a passport is an absolute 
right. 

Third, a general standard, under which the Secretary of State is 
authorized to deny the issuance of a passport wherever he finds that 
its issuance would be contrary to national safety, welfare, and security 
of the United States probably is too indefinite a standard when ap- 
plied to a right as firmly grounded among our basic liberties as is 
freedom of speech and assembly. In the past we have too often seen 
examples of executive arbitrarimess under the umbrella of “national 
security” and “the conduct of foreign relations.” 

Fourth, a refusal to issue a passport may not rest upon confidential, 
undisclosed information, under a blanket, unlimited authority to use 
the same. Such a refusal would, in all probability, be a denial of due 
process of law under the fifth amendment. The authority to use con- 
fidential information in the administrative process, under imprecise 
standards, coupled with the power to delegate authority to subordi- 
nates, plus the absence of full judicial review, can result, as I said 

arlier, in a breeding ground of arbitrariness sient which imnocent 
people may suffer. I have spoken here of blanket, unlimited authority. 
There may be room for an exception to cover the hard core Communist 
case, under which the Secretary of State or the Under Secretary, 
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personally, will certify, first—and this is in advance of any use of this 
device—that disclosure will expose a “double” or “buried” agent of 
tested and known reliability ; second, that such exposure will be preju- 
dicial to the national interests, and third, that the case may not be 
decided without resort to such evidence. But even then, full access to 
the evidence in question should be given to the court, under seal, for 
examination by the court in camera. 

I have not tried in this discussion, Mr. Chairman, to spell out an 
entire code to govern the issuance of passports, or to draft legislation, 
My purpose here has been only to state my views on some of the funda- 
mentals, and I would hope that consideration of this matter in the 
Congress would be guided by those fundamentals. Neither have I 
touched upon the whole subject of area restrictions, except indirectly, 
Here, I would strongly recommend the report of the special commit- 
tee to study passport procedures of the Association of the Bar of the 
City of New York, an excellent report, prepared by a distinguished 
committee of lawyers. Its conclusion on the subject of area restraints 
is as follows: 

Travel abroad by all U.S. citizens may be prohibited in areas where the Sec- 
retary of State determines that such prohibitions be imposed in the national 
interest, but only in situations of exceptional gravity. The imposition of area 
restrictions should be accompanied by a statement of the Secretary of State 
setting forth the reasons therefor. Exceptions to general area prohibitions, 
permitting travel by particular individuals or groups, may be made by the Secre- 
tary of State in his discretion * * * 

In closing, Mr. Chairman, I should like to make reference to a docu- 
ment of great importance, which is too seldom invoked. It is the 
Universal Declaration of Human Rights, which this year celebrates its 
10th anniversary. Article 13 of the declaration reads as follows: 

ARTICLE 13. (1) Everyone has the right to freedom of movement and residence 
within the borders of each State. (2) Everyone has the right to leave any 
country, including his own, and to return to his country. 

The United States, along with the other member nations, has pledged 
itself to achieve, and in cooperation with the United Nations, the pro- 
motion of universal respect and observance of the human rights and 
fundamental freedoms set forth in the Declaration. 

It seems to me that we in the United States have a duty to be faith- 
ful to our pledge. 

Senator Katine. Thank you very much, Congressman. 

Mr. Linpsay. Thank you, Senator Keating. 

Senator Kratrne. Mr. John Hanes is our next witness, the Admin- 
istrator of the Bureau of Security and Consular Affairs of the 
Department of State. 

We are glad to have you here, sir. 


TESTIMONY OF JOHN W. HANES, JR., ADMINISTRATOR, BUREAU 
OF SECURITY AND CONSULAR AFFAIRS, DEPARTMENT OF 
STATE 


Mr. Hanes. Thank you, sir. 

Mr. Chairman, I appreciate the opportunity to appear before you 
today in connection with the passport problem—and I am confining 
my remarks therefore, to the bill you have before you, S. 1303. This 
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igs one of the important subjects which this subcommittee is studying 
in relation to certain overall problems of our national security. May 
I say at the outset that the Department of State considers that this 
subcommiee is performing an invaluable service for the Congress and 
for the American people in again focusing attention upon the problem 
of passport security. My appearance today is, in a sense, a continua- 
tion of the Department’s testimony at the hearing held by this sub- 
committee on December 15, 1958, when my predecessor, Mr. Roderic 
L. O’Connor, came before you to discuss this same subject. 

Mr. Chairman, the Department of State feels it is essential that 
legislation be passed authorizing the Secretary of State to deny 
passports to hard-core, active Communist supporters. Today, such 
persons can demand passports, and we have no alternative but to issue 
them. ‘These people who knowingly and willfully support the inter- 
national Communist conspiracy are American citizens, but they are 
very far from being ordinary American citizens. Their loyalty is 
given, not to our Government nor to our free way of life, but to an 
alien creed which is directed by a foreign government to serve its 
own nationalistic goal of world conquest. 

It is well known basic Communist doctrine that all means, legal 
and illegal, can and must be used to gain their ends. We believe that 
active American Communists should not longer be allowed to use 
a gap in our laws to permit, and even to help, their travel abroad, 
which is itself so essential to the successful operation of their 
conspiracy. 

In view of the fact that there is a definite legislative proposal 
pending before this subcommittee, it might be appropriate for me to 
review briefly the recent history of this matter. 

It has been nearly a decade since Congress passed the Internal Se- 
curity Act of 1950. It was clearly the intent of Congress then that 
one of the means our Government should use to protect the security 
of the United States against the menace of the Communist conspiracy 
was the U.S. passport. In fact, the Internal Security Act prohibited 
the issuance of passports to members of the Communist Party, but 
that provision was not to come into effect until the Communist Party, 
voluntarily or involuntarily, registered with the Subversive Activities 
Control Board. That provision has, as we al] know, still not come 
into effect because the Communists have used every legal stratagem to 
delay the effectiveness of the registration provision. As a result, the 
only law which specifically authorizes the denial of passports to sup- 
porters of communism is not in effect, nor does it appear likely that it 
will take effect in the near future. 

Nonetheless, the Department of State, on the basis of its traditional 
discretionary authority in the issuance of passports, adopted in 1951 
a firm policy of refusing to facilitate the travel abroad of those few 
Americans working against the interests of our country by issuing 
them a U.S. passport. The Department felt that it was the sense of 
Congress, as expressed in the Internal Security Act, that this policy 
be adopted. Moreover, 11 Communist leaders had just been con- 
victed under the Smith Act, and we were engaged in armed conflict 
in Korea in defense against the aggressive designs of the interna- 
tional Communist movement. 
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This policy was formalized in 1952 in written regulations issued 
by Secretary of State Acheson. From the very beginning, the policy 
and the regulations came under violent attack by the “Communist 
Party of the U nited States. Their clever campaign gained respecta- 
bility when some sincere people, who have no sympathy whatsoever 
with communism, became disturbed by the argument that the regula- 
tions permitted the Secretary of State arbitr: arily to restrict a citizen’s 

rights. For the first time in American history, the Secretary of State 
was summoned into court to explain his discretionary exercise of 
authority in refusing to issue a passport to a citizen. 

Despite the attac ks, how ever, the Department maintained its policy 
from 1951 until 1958, and, in my opinion, helped defend our national 
security by impeding the activities of those who represent the inter- 
national Communist conspiracy in this country, and whose travel is 
essential to the operations of that conspiracy Vy. 

Then, in June 1958, the Supreme Court of the United States decided 
by a 5 to 4 majority that these provisions of the Department’s regula- 
tions, which we had believed were firmly rooted in law, were invalid 
because they had not specifically been authorized by an act of 
Congress. 

I don’t know exactly how many members the Communist Party 
of the United States now has. Mr. J. Edgar Hoover, Director of the 
FBI, in his recent book “Masters of Deceit” stated that there were 
less than 22,600, at the same time pointing out the danger of measur- 
ing the menace of domestic communism by the size of party mem- 
bership. In any event, whether there are 20,000 or 10,000, each and 
every party member, as of today, can obtain a passport from the 
Department of State, except in the rare instance that they happen 
to be ineligible for some other reason, such as being a fugitive from 
justice. Many such persons have applied for passports since the 
decision of the Supreme Court, some of them even though they may 
have no present need or intention of going abroad. 

Senator Keatrna. May I interrupt? 

Have you not had a considerably larger number of applications for 
passports from Communists since the decision than you had before? 

Mr. Hanes. Sir, I would say this: we have, since the decision, no 
reason, and therefore no way of inquiring into the background of 
persons who apply. Now it is quite true that many of the persons 
who have applied since the decision we have no need to inquire into, 
because we already know much about them. They had, in some cases, 
applied prior to the decision and been refused passports. In some 
cases we have a considerable background. We know of them. We 
know that some of them are hard-core Communists. In other cases, 
we have people applying whom we know nothing about. 

Under the old regulations, we would have had reason to look fur- 
ther into them and find out something more. I have no doubt that, 
in some of those cases, we would have found that some of them were, 
as others, hard-core Communists. 

Senator Kratrtne. Have you issued some passports to hard-core 
Communists ? 

Mr. Hanes. We have indeed. I was coming to the answer to your 
question just on the basis of those about whom we have enough in- 
formation. Yes: there is no question that there has been a large in- 
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crease in the number of persons who have been applying who are 
hard-core Communists. There has also been an increase in the num- 
ber of persons applying about whom we have some evidence of Com- 
munist activity and about whom, if we had reason, and, therefore, 
abiilty, to inquire further into them, some of them, I am sure, would 
also turn out to be hard-core Communists. 

Senator Keating. There has been a good deal of inquiry about 
the passport issued to Mr. Alger Hiss. Is a convicted felon entitled 
toa passport ¢ 

Mr. Hanes. Asa general rule; yes, sir. 

A person who has been convicted and has served his sentence is 
entitled to a passport on demand. We have never in the past = 
what you might call an absolutely firm rule about this matter. 
the event that a person applying for a passport has had such a oe 
record of convictions that he 1s clearly what you might call an habitus 
criminal, there have been cases in the past where the Secretary of 
State has exercised his discretion and ruled that it would be contrary 
to the foreign policy interests of the United States to inflict such a 

rson on the world at large. But, generally, a convicted felon who 

as served a term, is entitled toa assport. 

Senator Kratinc. Under the Kent and Briehl cases, did you feel 
that you were compelled to issue a passport to Alger Hiss? 

Mr, Hanes. Certainly on the grounds of ability to prevent his 
having a passport as a Communist, we had no alternative, inasmuch 


. as there is no other provision of the "regulations under which he would 


fall. Yes, sir; the answer there w ould be that, under those decisions, 
we felt we had no alternative but to issue a passport. 

Senator Keating. It has been some little time since I looked at 
these decisions but, under those decisions, could you still deny a pass- 
port to a known Communist, in your opinion ? 

Mr. Hanes. No, sir. Quite clearly you could not. 

The effect of those decisions is to state that, even if a person is a 
Communist or, indeed, even if it is known to the Secretary of State 
that. a person is going abroad knowingly to advance the purposes of 
the international Communist movement, that is not sufficient ground 
to deny him a passport. 

Senator Kratine. If he states right in his application for a pass- 
port in the “Stated purpose” : “My purpose is to go abroad to conspire 
to overthrow the Government of the United States by force and vio- 
lence,” do you believe that under those decisions you would still be 
foreed to issue a passport? 

Mr. Hanes. If he placed his statement in those terms, sir, I don’t 
know whether he might fall under the provisions of one of the laws 
against subversion and sedition. But if he did state “I am a Com- 
munist and am going abroad to further the interests of the Commu- 
nist Party,” despite the fact that we are well aware that both the 
courts and the Congress have found that the intention of the Commu- 
nist Party is to overthrow the Government by force and violence, if 
he stated it, nonetheless the Supreme Court has said our knowledge 
of the fact that he is going abroad knowingly to further the designs 
of the international Communist movement is not sufficient grounds for 
us to deny him a passport. 

Senator Krattnc. How many passports have you issued to known 
Communists since the decision in that case? 
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Mr. Hanes. Could I preface an answer to that, sir, by saying again 
that, since the decisions in the Briehl and Kent and Dayton cases, since 
we have been excluded from denying passports to persons on Commu- 
nist grounds, we have felt, naturally, excluded from conducting any 
inquiry into the background of persons who come asking for pass- 
ports—an inquiry based on Communist grounds. 

Prior to that decision, I could answer your question because, at that 
time, if anyone came to us asking for a passport and we had reason 
to believe that there was Communist affiliation, we would have satis- 
fied ourselves as to what extent that information was valid, to what 
degree the person was a known and dangerous Communist. Today, 
we cannot do this. Today we have no reason for inquiry because 
even if we found that he were a known, dangerous Communist, we 
would have no ability to stop him. 

Therefore, I cannot answer your question. I could answer this 
question: We do know approximately the number of applications we 
have had from persons about whom we have some evidence of Com- 
munist affiliation. 

Senator Keartne. How many? 

Mr. Hanes. Persons about whom under our old regulations we 
would have conducted further inquiry to find out whether or not they 
should be denied a passport. That number is today approximately 
1,150. This number has been generally rising at a reasonably even 
rate of about 25 a week, almost since the time of the original decision 
last June. 





I do not say that all those persons would have been denied passports, 


On some of them the information we have is substantial. Inquiry 
might develop more substantial grounds about others. In some cases 
inquiry might prove that the person was not actually a very danger- 
ous person or had actually severed his relationships. These are the 
marginal cases. In general, these are all persons about whom we have 
some information and they are indicative, at least, of the rise in the 
number of persons who have had some connection with the Communist 
Party who have been coming in and getting passports. 

Senator Keating. In other words, all of the 1,150 you have infor- 
mation on had some connection with the Communist Party at some 
time ? 

Mr. Hanes. Have, or have had; yes, sir. 

In some cases, as I say, we have very substantial information 
because some of these people are people who came in previously ask- 
ing for passports and were denied them. In those cases, we had con- 
ducted pretty full inquiry and have available still very substantial 
information. 

In other cases, there are many people who never bothered to apply 
before, undoubtedly because they were confident they would not have 
received a passport, and are now coming in. 

As I say, we have some information, and in some cases it is sub- 
stantial; in other cases, only indicative. 

Senator Keatine. As to those people who have come in new since 
the decision in these cases, you conduct no investigation at all now? 

Mr. Hanes. That is correct, sir; unless in the very rare instance we 
have some reason to feel that the person might be ineligible to receive 
a passport on some other ground, such as, if we suspect that he is a 
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fugitive from justice in one of the States, or if we feel that he 
might actually be a person who has committed what you might almost 
call provable espionage or something of that sort. But those are 
obviously very, very rare cases. 

The average Communist, if I may so describe him, when he comes 
in, we may know that he 1s a Communist, but all we could hope to 
prove by inquiry would be to establish more firmly that he is an 
active Communist. Since even then there is no reason to deny him a 
passport, we couldn’t justify the cost of conducting such an inquiry. 

Senator Kratine. Your Department did, at some previous time, 
furnish to the predecessor of this committee, and I believe this sub- 
committee, a detailed report on the cases since the Kent and Briehl 
decisions. Am I correct? 

Mr. Hanes. Yes, sir. We furnished, by agreement with this com- 
mittee, a detailed report involving a representative selection of these 
names and cases. We made the names of 30 of those public, Mr. 
O’Connor did, on December 15, at the hearing and subsequently we 
provided, for the confidential information of the committee, certain 
additional information in connection with other cases which are in 
the files of this committee. 

Senator Kearine. Can you bring that down to date for this 
committee ? 

Mr. Hanes. Well, sir, if I might comment on that, as I say, by 
agreement with the committee after the last hearings, it was generally 
agreed that, since all we can do in any event was to demonstrate an 
indicative sample, we did not attempt to get a comprehensive report 
on every case. We attempted to give the committee—and this is what 
the committee wanted at that time—a representative group of the cases 
about whom we had very substantial information. 

It was our feeling, and I believe it was shared by the committee, 
that once you get beyond a certain number of hard-core Communist 
cases, the addition of 1 or 10 or 100 to that is merely more of the same 
thing. The important thing was to demonstrate the kind of cases 
that were and are involved in this. 

We supplied to the committee, and, as I said, publicly on Decem- 
ber 15, some very substantial information concerning some of the 
worst cases we have. 

Senator Keatine. We will be glad to have you continue. 

Mr. Hanes. May I proceed, sir? 

Senator Krattna. Yes. 

Mr. Hanes. Thank you. 

I was speaking about the fact that many Communist supporters 
have applied for passports, even though they have no present need 
or intention of going abroad. It seems entirely possible that these 
people are acting in concert, whether because of an organizational 
directive or because they fear that, as a result of congressional action, 
they may soon be unable again to have valid passports. This is a gap 
in our defenses which our enemies have not been slow to take advan- 
tage of. Since the Supreme Court decisions in June 1958, many lead- 
ing Communists have been able to travel to the Soviet Union because 
of the easing of restrictions in the issuance of American passports. 

Among these has been James Jackson, who appeared before this sub- 
committee last December. Jackson, while in Moscow, addressed the 
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Twenty- first Congress of the Communist Party of the Soviet Union 
in his capacity as secretary of the National Committee of the Com- 
munist Party, U.S.A. With the Chairman’s permission, I should like 
to insert at this point in the record the text of Jackson’s address, as 

sarried by Radio Moscow, the opening paragraph of which points up 
the official view of the American Communist Party as to the relative 
degree of freedom in the United States and in the Soviet Union. The 
balance of the address equally indicates the absolute subservience of 
the Communist Party, U.S. A.. to the ends of the international Com- 
munist movement directed by its headquarters. 

May I have the chairman’s permission to insert it in the record? 

Senator Krarina. Yes, we will insert it. 

(The speech referred to is as follows :) 


{Moscow in English to North America 2300 2/2 E] 


RECORDING OF SPEECH AT 21st CPSU CoNnGREss BY JAMES JACKSON, SECRETARY oF 
THE AMERICAN COMMUNIST PARTY NATIONAL COMMITTEE 


Dear comrades, on the authority of our national executive committee and on 
behalf of our delegation, I bring you the heartfelt greetings of the Communist 
Party of the United States. [Applause.] Comrades, if President Eisenhower 
could say in truth what Premier Khrushchev stated as a simple matter of fact— 
that there is not one political prisoner in the country—several of our comrades 
might be here to greet you on this extraordinary occasion: our national secre 
tary, Comrade Eugene Dennis, our honorary chairman, Comrade William Z. 
Foster, Comrades Hobson, Flynn, Davis [three names indistinct], and others; 
also our dear Comrades Henry Winston and Joe Green, who still languish in 
Federal prisons in our country. 

Bold in its conception and scope, valiantly practical and attainable in each of 
its parts, Nikita Khrushchev’s thesis for the 7-year plan has already attained the 
stature of a historic document. This distinction is assured it by the enthusiastic 
rally of the whole Soviet people pledged to carry to fulfillment without pause its 
inspired projections for the comprehensive development of their country and the 
possible further enrichment of their own material and cultural life. 

The parallel [several words indistinct] the successful fulfillment of the con- 
trol figures of this great program of construction, production, and cultural ad- 
vance will carry the Soviet people and the U.S.S.R. past all [records] ever at- 
tained by capitalism, and onward into communism [Applause.] Communists the 
world over will welcome the ideological contributions and profound insight in 
Comrade Kbrushchev’s report for the solution of a number of problems of. the 
struggle for peace, democracy, national freedom, and socialism. 

Speaking for the central committee of the CPSU, and in the name of all peoples 
of the U.S.S.R., Comrade Khrushchev has vowed before the whole world: “For 
our part, we shall do everything in our power to insure peace throughout the 
world.” The challenge of the CPSU to the fraternal Communist parties every- 
where is to work harder for the preservation and strengthening of peace. 

The Communist Party of the United States of America will find great inspira- 
tion and powerful moral support in this challenge. Rest assured, comrades, that 
we shall not spare ourselves in the struggle to prevent imperialist adventurers 
and a handful of monopolists—the merchants of death—from pushing our coun- 
try into a war whose outcome could only result in our national oblivion. 
[Applause. ] 

Certain imperialist circles within our country have brought great shame upon 
our country in Latin America, the Middle East, Hungary, and elsewhere. The 
leaders of our people, however, are increasingly struggling to remove these stains 
from our national honor, to establish a new course in foreign affairs, to replace 
brinkmanship with peace, economic blackmail with fair trade practices, enmity 
against the countries of socialism with new relations of friendship and co 
existence. 

I know, comrades, that there is much sympathetic curiosity among the fraternal 
parties concerning the situation of the Communist Party of the United States of 
America. Suffice it for me to say, comrades, our party lives. [Applause.] It is 
among the masses and associated with their daily struggles for jobs, liberties, 
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and peace, and its prospects for growth and influence and numbers are real 
prospects. 

Our party has withstood severe persecution at the hands of the Government; 
it has cut out the ulcers of revisionism from its leadership and stopped the inter- 
nal bleeding. Now, having extricated our party from the slimy grasp of the revi- 
sionists, our leading committee is firmly determined not to yield it into the hands 
of sectarians and dogmatists. We are building our party in the firm principles 
of Marxism and Leninism. [Applause—Ed. | 

Comrades, I wish now to read the letter of greetings sent to the 21st Congress 
on behalf of the national committee of our party: 

“The 21st Congress of the CPSU is a momentous event of great significance to 
the peoples throughout the world. It is a fitting prelude to the congress that its 
opening is preceded by new socialist achievements in every sphere [as evidenced], 
py the great new advance in the conquest of space with the launching of Mechta. 
This epochal accomplishment has led to the greatest of admiration and respect 
among the American people, no less than among others. The new 7-year plan 
which the congresses will act upon is of historic significance. Not only is it a 
huge step forward in the building of communism in the U.S.S.R., but it will also 
have a tremendous impact on all peoples as a further demonstration of the enor- 
mous potential contained in the socialist organization of society. 

“To American workers, faced as they are by the chronic problems of mass un- 
employment and economic insecurity, it holds forth the living example of how 
a socialist society can provide full employment, rising living standards, and a 
securing of a richer life for all. For the Negro people—striving to throw off the 
shackles of discrimination and oppression and to achieve a standard of full 
equality, the equality and freedom of all nations and nationalities of the Soviet 
Union, participating side by side with the builders of communism—the new 
plan has a very special meaning. 

“To millions of Americans, the widening prospects of trade with the U.S.S.R. 
and other Socialist countries which the new plan will greatly enhance, is a 
growing [instance] of the prospective source of increased production and employ- 
ment. Among the American people there is a growing awareness of the signal 
importance of the projected 7-year plan in relation to the securing of peace and 
peaceful coexistence. 

“The peace sentiments of the American people were demonstrated anew in the 
elections of last November, in which the voters expressed the demand for an end 
to brinkmanship and their desire for peace and friendship among nations. The 
sentiment for American-Soviet friendship and peaceful negotiations has received 
a great impetus from the [several words indistinct] and from the aid and support 
for the people in their struggle to end colonialism; and in that sense [word in- 
distinct] also by the growing number of exchanges in business, cultural, scientific, 
political, and other figures between our countries, not the least of them the note- 
worthy visit of this country of Deputy Premier Anastas Mikoyan. 

On the occasion of the 21st Congress, the Communist Party of the United States 
extends its warmest fraternal greetings to the great CPSU which, boldy applying 
and developing the principles of Marxism-Leninism [applause], is leading the So- 
viet people to ever new socialist accomplishments and onward to communism. 
May friendship between the Soviet and the American peoples continue to grow. 
|Applause.] May our two countries go forward in ever closer amity and peace- 
ful competition, to the solidarity of the working peoples of all countries and 
the fraternal relationship of the Communist and Workers Parties, for ever 
stronger [word indistinct] in the cause of peace, democracy, and socialism. 

“For the national committee of the Communist Party of the United States, 
signed: Eugene Dennis, national secretary ; Robert G. Thompson, executive sec- 
retary.” 


Today we must issue U.S. passports to such people—passports 
which not only permit, but greatly aid, their travel to and in foreign 
countries, This passport clothes them abroad with all the dignity and 


| protection that our Government affords. And yet their dedicated 


purpose in life is to destroy our Government and our freedom. Surely 
this situation is a perversion of the liberty which our Constitution and 
our laws are meant to guarantee us. 








282 PROPOSED ANTISUBVERSION LEGISLATION 


Senator Kratine. We are not talking about anything now but hard- 
core, active, admitted members of the Communist Party and their 
preachments in neutral or friendly countries. I am not personally so 
much concerned about what they say in Russia as I am in friendly 
countries, or even more so in the neutral or uncommitted countries, but 
the assertion has been made by some wtinesses that those preachments 
don’t do as much harm to our country as to have it appear that they do 
not have the right to go there and say those things. 

Do you care to comment on that argument ? 

Mr. Hanes. Yes, sir. I would like to, if I may, hake a comment 
on that. 

In the first place, if I may make one minor correction to your 
opening statement, I have carefully avoided speaking of only mem- 
bers of the Communist Party. I have spoken of hard-core, active, 
Communist supporters. Many of these, sir, are people who, very 
carefully and assiduously, avoid any membership connection with the 
Communist Party. 

Senator Keatine. That isa part of their system. 

Mr. Hanes. Yes, sir. While they are Communists, they may or 
may not be members of the Communist Party. 

I am personally not so much concerned, frankly, even with the 
statements of such people abroad. There is no question that this, too, 
is a matter of degree. For instance, during the time of the Korean 
war, Henry Willcox, in Communist China made statements concern- 
ing the use of germ warfare by the American troops, claiming that 
he was aware of such atrocities on the part of American troops. That 
was a time when our troops were engaged in active warfare with the 
Communists. That, I feel, transcends the bounds of embarrassment 
to the American people abroad. That, I feel, is the kind of statement 
made abroad, wherever it is made, whether in Communist China or 
a neutral or a friendly country, under any circumstances, is intoler- 
able. 

At another time in history, as of today—I will not call it peacetime 
because I don’t believe we are at peace—but at times when we are not 
actively at war, I think, under many circumstances, there can be times 
when the United States would lose more by denying some person the 
ability to go overseas than we could possibly lose by anything he 
might say. I think that this is somewhat of a matter of discretion 
and the individual involved and the circumstances. 

In this connection, also important, I think, is the public image that 
a person may have, irrespective of what his actual private capacity 
may be. I think in this connection specifically of Paul Robeson, who 
is a case that is frequently cited. Paul Robeson, as anybody knows 
who has studied considerably on the matter of Communist conspiracy, 
is a very active, a long-time, dedicated, and rather effective servant of 
the Communist conspiracy, but the public image of Paul Robeson in 
many countries abroad, and even in places in this country, is simply 
that of an artist and a person who is rather disinterested in politics. 
In this case, the public image that a person may have becomes impor- 
tant. Whether or not it is accurate, it is there. 
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Therefore, our action, it seems to me, in a case of this sort, should 
take due account of this. After all, ‘our purpose, presumably, in 
having such a law as that which we suggest, where a control is not 
arbitrary under any circumstances, is not to say that no Communist 
should have a passport, but rather to defend the interests of the 
United States. 

I merely point out that there are circumstances in which the United 
States can be better defended than by an arbitrary and unthinking 
application of a regulation. 

I am much more worried by the ability that the Communist con- 
spiracy has to carry out its activities by the unrestricted travel of its 
people to get orders, to carry reports, to have face-to-face contacts, for 
instance. It is simply impossible, in my limited experience, to recruit 
an agent by mail or telephone. I don’t ‘know how you dothis. There 
are some things that require face-to-face contact. The carrying on 
of a subversive conspiracy requires such face-to-face contact. Deny- 
ing the passport privilege, hampering the ability of an American 
Communist freely to go abroad, is certainly not going to destroy this. 
The American part of this international conspiracy is nothing sepa- 
rate. This is part of something that extends over the world, but 
operates only if there can be contact. 

The passport legislation in itself is certainly not going to destroy 
this. But the passport legislation, the ability to restrict, vand, as Mr. 
Lindsay points out, not completely stop, but to restrict, to hamper the 
freedom of movement of these people in our country, is part of the 
whole network of protections that we have. The ability to protect the 
ingress into our country of foreign Communists, which we do through 
our immigration laws, is another part of this. 

The ability of our very effective security agencies in this country to 
maintain the surveillance of the Communist Party, to maintain a 
knowledge of it by all of the various methods we have, including per- 
sons inside the party, all of these are part of the whole network of 
protection that we have that limits severely the operations of this 
conspiracy. 

If you put a hole in any part of this network, not only do you 
open up that hole, but you seriously limit the effectiveness of every 
other part of this protective mechanism. 

Senator Keartne. In other words, we have a law restricting active 
Communists under our immigration laws from coming into this coun- 
try. 

Mr. Hanes. Yes, sir. 

Senator Kratine. That is for the protection of our country. 

Mr. Hanes. Yes, sir. 

Senator Keratine. On the international Communist conspiracy. 
Doesn’t it shoot some holes in there if an American Communist, as a 
matter of right, can go to a foreign country to receive instructions 
there instead of receiving them over here ? 

Mr. Hanes. I think it just shoots it full of holes. 

Let me give a hypothetical example, but maybe not so hypothetical, 
of a situation in which the U.S. Government may have been able to 
place an informant in the Communist Party. One of the important 
functions that such a person can have is to keep track of what the 
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important members of that conspiracy are doing in this country. But 
if they can slip away for periods of time, any time they feel like it, 
and go abroad, very likely to the Iron Curtain countries, I assure 
you, Mr. Chairman, we have no facilities to follow in any effective 
way what they are doing, once they get abroad, and particularly once 
they get behind the Iron Curtain. 

Incidentally, sir, this is one of the places that the arguments which 
are frequently heard break down—that it is all right to deny a pass- 
port to someone, if you can prove that what they are doing abroad is 
subversive. Youcan’t. What they are doing abroad that is subversive 
is unquestionably going to be done in places and in ways that we 
don’t know about. 

This is one place that, it seems to me, we should be allowed to learn 
a reasonable amount from all the weight of experience that we have 
had. 

We can demonstrate what the Communist conspiracy is in this 
country, what it has been, what it has done. There has been case 
after case of espionage. We have had the Rosenberg case aid tlie Abel 
case and many others. These cases have demonstrated how this con- 
spiracy operates. We know what it is and what American Commu- 
nists have dedicated themselves to. We know where their loyalty is, 

I think it is not a wild presumption to presume, in other cases, 
that is what they will do when they go abroad, although that is some- 
thing probably that we could not prove in any given case. 

Senator Krarine. Take the cases, let us say, of the Rosenbergs or 
of Abel or someone in that category. Under the Kent and Briehl 
decisions, if that situation existed today, and they came to you for 
a passport to go abroad, you wouldn’t be able to refuse them. 

Mr. Hanes. If you are speaking about the time prior to the con- 
viction of any of these persons for espionage, I would say that is 
unquestionably correct, sir. 

Senator Keartne. In other words, after they are convicted in such 
eases as that, you believe probably you could deny a passport even 
under the Kent and Briehl cases? 

Mr. Hanes. After they had been convicted? After they served 
their sentence in the case of someone who served a jail sentence, I 
think it is a fine question. 

I would say probably they would get a passport. I don’t see that 
there is any ability to stop them after they have served their sentence. 

Senator Kratrnc. You may continue, Mr. Hanes. 

Mr. Hanes. Within 3 weeks after the Supreme Court decided that 
the Department had no statutory authority to deny passports on Com- 
munist grounds, the President submitted to the Congress an adminis- 
tration proposal which would have specifically authorized the denial 
of passports to supporters of the international Communist movement. 
Since it seemed to be an appropriate occasion to revise and improve 
the statutory passport situation in general, the administration’s bill 
went beyond the immediately urgent problem of the travel of Ameri- 
can Communists and covered a number of other areas related to pass- 
ports, including grounds for denial other than Communist activities, 
hearing procedures, geographic restrictions of general applicability, 
and the like. 

Hearings were held on the administration’s proposals by commit- 
tees of both the House and the Senate. Many members of these com- 
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mittees made quite clear that they supported legislation which would 
deny passports to Communists. However, the administration bill 
failed of passage in either House during the 85th Congress. 

A narrower bill, limited to authorizing the denial of passports to 
supporters of the international Communist movement, was introduced 
in the House in the last few days of the 85th Congress, favorably 
reported by the committee to which it had been referred and passed, 
with some amendments, 2 days before Congress adjourned. The 
Senate took no action on the bill passed by the House. 

Senator Kratine. You are talking, up to this point, about a bill 
limited to Communists and Communist supporters ¢ 

Mr. Hanes. Yes, sir. 

Senator Karine. I recognize the difficulties with this legislation 
in the light of our constitutional provisions when you get beyond 
the point of Communists, those dedicated to the overthrow of our 
Government or known to be such. When you get into the areas where 
it is in accordance with the foreign policy of this country, you are in 
another field. That is my feeling. But this bill that you say passed 
the House near the end of the session was limited to Communists and 
Communist supporters, which would permit you to deny a passport 
to them. 

Mr. Hanes. Yes, sir. The bill that passed is one that we feel 
should be considerably perfected but nonetheless that is what it was 
limited to, and that was the purpose of that legislation. 

Senator Kratine. Now, Mr. Hanes, we have just received notice of 
a rollcall vote which will necessitate adjournment of the hearing. I 
think, in your case, you are pressed to go to another meeting. 

Mr. Hanes. Unfortunately, sir. 

Senator Kreatrne. You are welcome to return but we will be happy 
to make your entire statement a matter of record if that is satisfactory 
to you. 

Mr. Hanes. That would be entirely satisfactory, sir, unless you 
wanted me to return. I would be delighted to return if the commit- 
tee wishes that. That would be perfectly satisfactory with me. I 
would appreciate having the remainder of my statement made a 
part of the record, however. 

Senator Keating. You have another supplemental statement you 
would like to file also? 

Mr. Hanes. As part of that statement, I should like to include, if 
I may, a copy of a speech I recently gave in Chicago, inasmuch as 
that. is the most recent expression of the Department’s official position 
upon passport legislation. I would like to add one note: It is a speech 
which former Secretary Dulles personally and very vigorously ap- 
proved the text of. I felt it would be of interest to this committee 
to have this in the record. 

Senator Kratine. That may be included and it will be made a part 
of the record. 

Mr. Hanes. The Department believes that the situation today de- 
mands congressional action. We have no grounds upon which to 
refuse passports to those American citizens whose loyalty, the Con- 
gress and the courts have found, is given not to our Government but to 
aconspiracy working to overthrow it. This subcommittee is certainly 
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familiar with the findings made by the Congress in the Internal Secu- 
rity Act of 1950 and the Communist Control Act of 1954 concernin 
the nature of the Communist movement and the true allegiance of itg 
American adherents. In 1950 the Congress found that “those individ- 
uals who knowingly and willfully participate in the world Com- 
munist movement, when they so participate, in effect repudiate their 
allegiance to the United States, and in effect transfer their allegiance 
to the foreign country in which is vested the direction and control of 
the world Communist movement.” Again in 1954, the Congress found 
that the Communist Party is not merely another political party in the 
United States but is a “clear, present, and continuing danger” to our 
security. 

The courts also have not failed to expose the myth that the Com- 
munist Party is merely another political party. In Dennis v. United 
States, the Supreme Court found that the defendant’s “conspiracy 
to organize the Communist Party and to teach and advocate the over- 
throw of the Government of the United States by force and violence 
created a ‘clear and present danger’ * * *.” Mr. Justice Jackson in 
American Communications Association v. Douds also came to the 
conclusion that the Communist Party is not a political party but is 
“a conspiratorial and revolutionary junta organized to reach ends and 
to use methods which are incompatible with our constitutional sys- 
tem.” Other decisions of the Supreme Court and of lower courts have 
been based on a judicial recognition of the true nature and purposes 
of the international Communist movement. 

I should like to quote here the description which Circuit Judge 
Prettyman gave of the Communist movement in his 1957 opinion in 
Briehl v. Dulles, upholding the regulations of the Secretary regarding 
the issuance of passportsto Communists. Judge Prettyman’s decision 
was reversed by the Supreme Court in Kent and Briehl v. Dulles, but 
on other grounds. His characterization of the nature of the Commu- 
nist movement stands as a valid and lucid statement of judicial opin- 
ion. I quote: 

“There exists in some quarters a dogged insistence that the Commu- 
nist movement be treated as any other political organization. It is as 
though one argued that, since opiates and aspirin both possess medic- 
inal properties, they must be subjected to the same permissions and 
restrictions. The fact is that opiates are to be and are regulated be- 
cause of their own peculiar characteristics. And so is the Communist 
movement and its affiliates. It would be inexcusably naive for any 
court to declare in the present state of the world that adherence to the 
Communist cause is a mere matter of politics or political opinion. 
We shall treat the Communist movement according to what the Con- 
gress, the President, and the Supreme Court have declared it to 
be * * .? 

““As we have pointed out, the Communist movement is, in the view 
of this Government, an aggressive conspiracy potentially dangerous 
to this country. Travel abroad by members of or adherents to the 
Communist movement is obviously an easy method of communica- 
tion between such persons or organizations in this country and the 
prime sources of Communist policy and program in the Soviet Union 
and its satellites. Once a person with a passport is out of this coun- 
try, this Government has no control over where he goes. His travel 
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is controlled entirely by whatever countries he thereafter wishes to 
leave and to enter. * * * s 

“In the second place, unless all the major foreign and fiscal policies 
of this Government, under two administrations of opposing political 
parties, have been a gigantic fraud, it is the unequivocal duty of the 
Department of State to prevent international incidents which might 
arouse hostile activities on the part of the Soviet Union or its 
satellites. * * *” é 

Promptly after the Supreme Court decision last June which struck 
down the Department’s regulations as they pertained to passports 
for Communist supporters, the President of the United States and 
former Secretary Dulles both emphasized the urgency of the situation 
in communications to the Congress. 

Representatives of the Department of State, both before congres- 
sional committees and in public statements, have repeatedly made 
clear our conviction of the necessity for prompt congressional action 
on this matter. In this connection, Mr. Chairman, I should appre- 
ciate your permission to insert in the record at this point the most. 
recent statement of the Department’s strong feeling on this subject, 
contained in a speech I recently gave before the Council of Foreign 
Relations in Chicago. I think it important to add that former Sec- 
retary Dulles personally and vigorously approved the text of my 
speech. I believe it will be of interest to this subcommittee, in its 
consideration of passport legislation, to observe that my statements in 
Chicago were directed not only at the need for legislation but also 
at the type of legislation we feel is most adequate from an adminis- 
trative and legal viewpoint. 

The bill which this subcommittee has before it regarding passports 
(S. 1303) contains provisions directed toward achieving the same 
legislative objectives which I have just indicated are deemed impera- 
tive by the Department of State. The Department of State feels it 
is essential that legislation be passed authorizing the Secretary of 
State to deny passports to hard-core supporters of the international 
Communist movement. We believe, moreover, that such denial should 
occur under full guarantees of due process of law and that the au- 
thority should never be used merely to attempt to stifle criticism 
abroad of this Government or its policies. The Department seeks 
only the capacity to protect the United States by denying passports 
to those relatively few active supporters of the Communist move- 
ment whose travel abroad would constitute an actual danger to the 
United States. 

There are a number of provisions of S. 1303 which the Department 
feels could be amended so as better to accomplish these dhitictives. 
Therefore, the Department expects to comment formally and in de- 
tail on the provisions of S. 1303 in the immediate future. 

(The Department’s statement on the bill S. 1303, submitted to 
Chairman Eastland by William B. Macomber, Jr., Assistant Secre- 
tary, and dated May 6, was ordered into the record and appears 
below :) 


DEPARTMENT OF STATE, 


Washington, D.C., May 6, 1959. 
Hon. JAMES O. EASTLAND, 


Chairman, Committee on the Judiciary, U.S. Senate. 


DEAR SENATOR EASTLAND: I refer to your request of March 26, 1959, for the 
comments of the Department of State on S. 1303, “To amend the Immigration 
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and Nationality Act with respect to travel in time of war or national emergency 
and passport procedures.” The receipt of your letter was acknowledged on 
March 30, 1959. 

For reasons of clarity and ease of reference, the Department’s comments here- 
under are grouped by subjects rather than in accordance with the numerical 
order of sections of the bill. 


I, PROVISIONS RELATING TO THE PASSPORT FUNCTION 


A. Authority to deny passports to supporters of the international Communist 
movement 


A principal objective of S. 1303 would appear to be to furnish statutory 
authority for a policy which the executive branch followed over a period of 
many years. As you will recall, the Supreme Court ruled in June 1958, that the 
Secretary’s regulations embodying the Executive policy of denying passports 
to supporters of the world Communist movement were invalid because of a lack 
of specific legislative authority. The Department is convinced that this policy 
is both necessary and correct, and therefore wishes to support legislation which 
is deemed adequate to achieve this objective. 

Promptly after the Supreme Court decision, the administration submitted a 
draft bill to the 85th Congress which, if enacted, would have authorized the 
denial of passports to certain persons who knowingly support the Communist 
movement. The administration bill, introduced in the Senate as S. 4110, did 
not confine itself solely to this problem, however, but represented a substantial 
revision of existing passport laws and regulations and specified grounds for 
individual passport denials in addition to those pertaining to Communist 
activities. 

As a result of hearings held by the congressional committees to which the 
administration bill had been referred, it became apparent that those com- 
mittees would not act favorably on the administration bill. A narrower bill, 
limited in scope to the denial of passports to members of the Communist Party 
and others engaged in activities in furtherance of the Communist movement 
(H.R. 13760), was subsequently introduced in the House, reported unanimously 
by the Committee on Foreign Affairs and, as amended, passed by the House 
on August 23, 1958. On the same day, it was transmitted to the Senate and 
referred to the Committee on Foreign Relations, which had taken no action 
on the bill when the 85th Congress adjourned the following day. 

The Department still considers that the enactment of legislation along the 
broader lines of the administration bill introduced in the last Congress would 
be in the public interest. Nevertheless, the Department agrees that the lack 
of legislative authority for the denial of passports to supporters of the Com- 
munist movement continues to be the most urgent current problem in the pass- 
port, field. 

Former Secretary Dulles said in his letter of July 7, 1958, when transmitting 
the administration’s bill to the 85th Congress: “I think there can be no doubt 
in anyone’s mind that we are today engaged for survival in a bitter struggle 
against the international Communist movement. Congress itself has so con- 
cluded in numerous statutory findings and congressional reports. The inter- 
national Communist movement seeks everywhere to thwart U.S. foreign policy. 
It seeks on every front to influence foreign governments and peoples against 
the United States and eventually by every means, including violence, to encircle 
the United States and subordinate us to its will. The issuance of U.S. pass- 
ports to supporters of that movement facilitates their travel to and in foreign 
countries. It clothes them when abroad with all the dignity and protection 
that our Government affords. Surely our Government should be in a position 
to deny passports to such persons.” 

These words are just as valid today as when first uttered. Indeed, the pre 
diction made in July 1958, by officers of the Department that such persons 
would hasten to take advantage of the breach in our defenses by promptly 
obtaining passports has proved accurate. 

The Department is therefore in complete agreement with the apparent objec- 
tive of S. 1303 to fill the legislative gap found by the Supreme Court in the Ex- 
ecutive policy of denying passports to supporters of the Communist movement 
and supports subsection (e) of section 1 of the bill (line 9, p. 3, to and including 
line 16, p. 6). The Department would make a suggestion, however, with refer- 
ence to the language of this part of the bill. The Department believes that it 
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would not be in the public interest to deny passports to persons who have in 
fact ceased supporting the Communist movement, and therefore recommends 
striking the words “or has been engaged” in line 24, on page 5, and substituting 
“adheres” for the words “has adhered” in line 4, on page 6. 

Section 5 of S. 1308 would prohibit, under criminal penalty, the issuance, 
renewal or extension of any passport to Communist Party members, other sup 
porters of the Communist movement, and certain former supporters of the Com- 
munist movement. The apparent purpose of section 5 is to overcome the fact 
that section 6 of the Subversive Activities Control Act of 1950 (64 Stat. 993, 
50 U.S.C. § 785) has not yet become effective because no organization has yet 
registered with, or been finally ordered to register by, the Subversive Activities 
Control Board owing to protracted litigation. 

In view of the provisions of section 1 (e) of S. 1303 it appears to the Depart- 
ment that, if section 1(e) is enacted, then section 5 would be superfluous be- 
cause both are directed at preventing the travel of supporters of the interna- 
tional Communist movement, and section 1(e), with the revision suggested 
earlier in this letter, would appear to be more adequate from the administrative 
and legal viewpoints for accomplishment of the legislative purpose. 

Moreover, it would not seem appropriate to provide criminal penalties for 
any U.S. officer or employee who may issue or renew a passport to a person un- 
der Communist discipline. Officials administering the law would, of course, be 
under obligation to carry out the intent of Congress, and there are disciplinary 
measures adequate to insure fulfillment of that obligation. There might also 
exist the possibility that an official would be under judicial decree in a civil 
action to issue a passport which could cause him to incur criminal prosecution 
under the language of proposed section 5. 

Simply stated, the Department of State needs legislative authority which 
will allow the Secretary of State to deny passports to hard-core supporters of 
the international Communist movement, 

The Department believes, moreover, that such denials should take place only 
in accordance with due process of law. We do not seek this statutory authority 
in order to stifle criticism abroad of this Government or its policies. The De- 
partment seeks only the capacity to protect the United States by denying pass- 
ports to those relatively few hard-core, active supporters of communism whose 
travel abroad would constitute an actual danger to our national security. 


B. Authority for travel controls in absence of war or national emergency 

The Department opposes section 1(a) of S. 1808 which would amend section 
215 of the Immigration and Nationality Act in order to permit the imposition 
by the President of controls on the travel of American citizens outside the 
United States even though there may be no state of war or of national emergency. 
The Department believes that it would be contrary to the traditional American 
dedication to the ideal of free travel to institute such controls in the absence 
ef war or of any other national emergency which would justify the requirement 
of a passport for exit from the United States. 


0. Geographic restrictions of general applicability 


The Department supports the apparent intent of section 1(b) of S. 1303 to 
the extent that it would prohibit, under penal sanction, travel to any country 
with respect to which passports have been declared to be invalid. However, 
there would seem to be no reason to limit this prohibition only to periods when 
there is in force a presidential proclamation relating to restrictions on the de- 
parture from and entry into the United States of aliens and citizens. Violation 
of general area restrictions contained in passports is considered serious whether 
or not there is in effect any requirement under American law for the possession 
of a passport in order to leave the United States. This same comment is ap- 
plicable to the refusal to surrender a passport which has been revoked (sec. 
1(b) (8) of S. 1308). 

The Department suggests that section 1(b) be stricken from the bill, leaving 
section 215(b) of the Immigration and Nationality Act as it now reads. In 
order to provide adequately both for general geographic restrictions and for 
failure to surrender a revoked passport, the following language is proposed, 
possibly as an amendment to the act of July 3, 1926 (44 Stat. 887; 22 U.S.C., 
sec. 211(a)). 

“(a) In the event that the Secretary of State makes a determination 
that the United States Government is unable to provide adequate protection 
to persons traveling in particular countries or areas, due to the lack of diplo- 
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matic relations or due to disturbances within such countries or areas, or 
that travel of United States nationals to or in such countries or areas would 
seriously impair the foreign relations or foreign policy of the United States, 
he may publish such determination and may cause notice thereof to be 
stamped on each passport thereafter issued, renewed or amended. 

“(b) No United States citizen or national shall travel to or in any 
country or area which has been designated by the Secretary of State in a 
determination made and published under section (a), except that in the 
national interest the Secretary may make exceptions to geographical limi- 
tations of general applicability for particular categories of persons. 

“(e) It shall be unlawful for any holder of a passport to refuse to sur- 
render it upon proper demand by the Secretary of State or his authorized 
agent. 

“(d) Any person who violates the provisions of subsections (b) or (ce) 
of this section shall be guilty of a misdemeanor and upon conviction be 
punished by imprisonment for a period not exceeding one year or by a fine 
not exceeding $1,000, or both.” 


D. Rulemaking authority and general grounds for denial 


Section 3 of S. 1803 would amend the Passport Act of 1926 for the purpose 
of accomplishing two objectives: first, to authorize the President to delegate 
rulemaking powers concerning passports to the Secretary of State, and secondly, 
to prohibit the Secretary from issuing passports to persons on a number of broad 
grounds not necessarily related to Communist activities. 

Although the President has already delegated to the Secretary the rulemaking 
authority concerning passports granted to the President by section 1 of the act 
of July 3, 1926 (44 Stat. 887; 22 U.S.C. 21la) (see Executive Order No. 7856, 3 
Fed. Reg. 681, 687, 22 C.F.R. § 51.75 (1958) ), the Department has no objection 
to statutory confirmation or establishment of this delegation of power. 

With regard to the second objective of section 3 of S. 1303, the Department 
believes it desirable that there be statutory confirmation of the Secretary’s 
traditional authority to deny, limit, or revoke passports when the person’s 
activities or travel abroad would constitute an evasion of justice or would 
be inimical to the national security or seriously impair the conduct of the 
foreign relations of the United States. However, the proposed language of 
section 3(c) would appear to require the Secretary of State to investigate and 
affirmatively determine that each passport applicant or holder is not going 
abroad to violate U.S. law or engage in activities prejudicial to the interests 
of the United States. Such a prohibition against the issuance of passports 
would create an impossible administrative burden and it is therefore suggested 
that the subsection be revised to provide simply that the Secretary is authorized 
to deny, limit, or revoke passports in those cases where adequate grounds 
exist to show that an individual would fall within one of the specified cate- 
gories. 


E. Review procedures 


Section 4 of S. 1303 would add a new section to the Administrative Procedure 
Act establishing detailed procedures for administrative review of any adverse 
action taken against an individual passport applicant or holder. The Depart- 
ment favors the establishment of such procedures by statute, although the 
Department questions whether this can best be accomplished by amending 
the Administrative Procedure Act. There are certain details of the proposed 
provisions, however, which the Department believes should be revised or 
eliminated. 

First, although the term “applicant” would appear to be defined so as to ex- 
clude anyone not a citizen or national of the United States (sec. 13(a)), the 
language of the succeeding subsection (13(b)) might be interpreted to include 
the right of administrative review of adverse passport action based on an 
applicant’s failure to establish his citizenship or nationality. There are already 
in existence other effective remedies, administrative and judicial, for testng 
citizenship, and the Department would not favor using the Passport Review 
Procedure proposed by section 4 of S. 1303 for that purpose. It is therefore 
suggested that the words “on any grounds other than those relating to citizen- 
ship or nationality” be inserted after the words “any applicant who” on line 
3 of page 9. 
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Secondly, proposed section 13(f)(2) would give the applicant during pro- 
eeedings before the special review officer the privilege of having “counsel 
authorized to practice in such proceedings” (lines 17-18, p. 11; emphasis added). 
The Department suggests that the emphasized words be stricken, because it has 
never been the practice of the Department to require special authorization 
for attorneys at law to represent private individuals in matters concerning 
the Department. Passport applicants, it is felt, should enjoy the widest pos- 
sible choice of counsel to represent them in the event of any adverse action 
by the Department. 

Thirdly, while the Department strongly supports the objective of subsection 
(g) of proposed section 13 (p. 12 of S. 1303) to protect confidential information 
or sources thereof from harmful disclosure, it is suggested that procedural 
protection of the individual would be strengthened by a provision requiring 
the Secretary of State to furnish to the passport applicant a fair resume of what- 
ever confidential information on which it may be necessary to rely in sub- 
stantiating the denial of the passport. Such a summary would give the appli- 
eant the data he would need in order to prepare his rebuttal without, however, 
compromising the Government’s legitimate interest in protecting investigative 
sources and intelligence relations. 

Finally, it is noted that subsection (j) would provide that the procedure 
prescribed by section 13 would be the sole and exclusive procedure for review 
of passport action adverse to an individual citizen or national. While the intent 
of this provisions may be to refer only to administrative review procedure, the 
language would seem open to the interpretation that review by the judicial 
system is thereby excluded. The Department believes that the possibility of any 
such undesirable interpretation could be avoided easily by inserting the word 
“administrative” before the word “procedure” in line 1 on page 14 of S. 1303. 


F. Obligation to report places visited abroad 


Section 6 of S. 1303, would require any passport applicant to promise under 
oath to report subsequently, upon request, on the places outside the United 
States visited during the period of validity of the passport. The provision ap- 
pears to be of dubious utility, because the passport itself normally shows entry 
and exit stamps aflixed by the authorities of foreign countries and, in cases 
where a passport holder succeeds in attempts to avoid the placing of such stamps 
on his passport, for his own reasons, he would presumably not furnish the 
information voluntarily and would incur no sanction if he refused. 


II. PROVISIONS NOT DIRECTLY RELATED TO THE PASSPORT FUNCTION 


A. Mandatory registration of births abroad 


Section 2 of S. 1303 would raise a presumption of expatriation of an American 
citizen hereafter born abroad whose birth is not registered at an American 
consular office within a period of time to be determined by the Secretary of 
State. 

It seems undesirable to raise a presumption of expatriation against a child 
for no fault of his own. Either the parents’ negligence or the inaccessibility of 
an American consular officer might prevent the timely registration of the birth. 

While the Department appreciates fully that the apparent purpose of section 
2is to reduce the number of fraudulent claims to American citizenship, it is of 
the opinion that the present permissive registration of American births abroad 
should not be made practically mandatory in connection with the acquisition or 
loss of United States nationality. Every foreign country has its own laws 
concerning the recording of births, deaths and other vital statistics, as well as 
the legal effects of those events within the country. The recording of births 
is traditionally an exclusive function of the sovereign exercising jurisdiction 
over the place of the birth, and the Department’s regulations concerning the 
voluntary registration of American births abroad take full cognizance of that 
fact. To make Foreign Service posts primary recording offices for vital sta- 
tistics data would give rise to confusion in the minds of Americans residing 
abroad and might ultimately lead to proposals for making mandatory the 
registration at Foreign Service posts of deaths, marriages, divorces and adop- 
tions affecting American citizens in foreign countries, whether military or 
civilian, resident or transient. The organizational, enforcement, and staffing 
problems connected with the collection and custody of such vital statistics data 
would require considerable additional study. 
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B. Detention of carriers for travel control violations 


Section 1(c) of 8. 1308 would appear to authorize the detention of any vehicle, 
vessel, or aircraft purporting to depart from a port of the United States when. 
ever section 215 of the Immigration and Nationality Act is being or has been 
violated by or upon the carrier. The Department of State expresses no opinion 
regarding the desirability of this proposal, inasmuch as it would seem that other 
Federal agencies, including the Department of Commerce, are more concerned 
with the matters covered therein. However, the Department of States does 
believe that the enactment of this section would strengthen the enforceability of 
travel control provisions. 

I hope the foregoing comments will be of assistance in the committee’s consider- 
ation of S. 1308. Should your committee desire further explanation of any of 
the foregoing matters, either by letter or orally, the Department would be glad 
to cooperate to the maximum extent. 

The Bureau of the Budget has advised that it has no objection to the submission 
of this report. 

Sincerely yours, 
WILLIAM B. MACOMBER, Jr., 
Assistant Secretary, 


(The text of Mr. Hanes’ Chicago speech follows in full :) 


ApDREss By Hon. JoHN W. HANES, JR., ADMINISTRATOR, BUREAU OF SECURITY AND 
CONSULAR AFFAIRS, AT THE CHICAGO COUNCIL OF FOREIGN RELATIONS LUNCHEON 
MEETING, CHICAGO, ILL., TUESDAY, MARCH 24, 1959. 


PASSPORTS AND THE COMMUNIST CONSPIRACY 


I am very pleased to have an opportunity to meet with this particular group 
in this particular city. I want to talk with you about some basic matters in- 
volving our foreign relations and our national security. 

Foreign relations used to be something that this country thought it could 
afford largely to ignore, or at least to delegate to the sole attention of a few 
people who were interested in such things in Washington. The pioneer work 
which your own organization, comprised of so many leading citizens of this 
great central city of the United States, has done for nearly 40 years is one very 
tangible reason why that situation has changed. 

Today it is self-evident that our foreign relations are inseparable from our 
national security. We all recognize that our security, our lives and our very 
existence both as individuals and as a Nation, are effectively threatened from 
abroad. We all recognize the existence of a powerful and implacable hostile 
force dedicated to world conquest, and to the destruction of all that our 
Republic and our people stand for. The hostile force is international communism, 
and its primary manifestation is Soviet Russia. It is also, however, an inter- 
national conspiracy that extends into every nation in the world, including our 
own. 

These facts have a connection with the U.S. passport. I would like today 
to tell you why. 

A great deal of confusion and misunderstanding has surrounded the matter of 
Communists and passports. The misunderstanding has related both to the facts 
and to the issues which are involved, as well as to others which are not, but 
which have been introduced into the controversy. I hope to set the record 
straight on these facts and issues. 


The Supreme Court decision 


In June 1958, in the Kent, Briehl, and Dayton cases, the U.S. Supreme Court 
by a majority of 5 to 4 handed down decisions holding, in effect, that the Secre- 
tary of State does not have the authority to refuse a passport because of member- 
ship in the Communist Party, or even because he has specifically found that 
an applicant is going abroad willfully and knowingly to engage in activities 
which would advance the Communist movement. In both decisions, the Court 
denied the Secretary’s right because the Congress has not passed legislation 
specifically giving the Secretary that right. Contrary to popular belief the 
Supreme Court did not hold that it was unconstitutional to deny a passport 
to a Communist. It did say that any legislation giving the Secretary the right 
to make such a denial must carefully protect the constitutional rights of citizens. 

Since that date, the administration has been urgently seeking the passage of 
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such legislation by the Congress. Although the House overwhelmingly passed 
a bill in the closing days of the last session of Congress, the Senate failed to 
act; and neither house has taken action as yet in this session. 


the nature of the Communist conspiracy 


In order to understand why this situation is serious, it is necessary first 
to understand the nature and methods of the international Communist con- 
spiracy. 

That conspiracy today creates a greater menace to the United States than we 
have ever faced before. 

With assets of some 900 million people and 16 once independent countries 
that have fallen under its control, it commands frightening resources. The 
United States is the only power strong enough to maintain the alliance which 
alone keeps international communism from its goal of world conquest. We 
would be naive indeed if we believed that its vast and harshly regimented re- 
sources were not consistently committed against us in every way which could 
do us harm—openly and secretly ; abroad and at home. 

This conspiracy is truly international. It is controlled and directed from 
Moscow. That part of it which exists in America is no more American than 
that part which rules in Hungary is Hungarian. Some hard-core supporters 
of the international Communist movement hold American citizenship, but they 
are not ordinary American citizens. They voluntarily give service and allegiance 
to a foreign ideology which promotes the objectives of a foreign power. 

Some people feel that, because actual membership in the Communist Party, 
U.S.A., as of today is small, the American brand of communism therefore offers 
no threat to our internal security. Many top Communists, of course, are not 
party members. The Communists themselves do not even agree that the party 
is weak. Last month, William Lorenzo Patterson in an editorial in The Worker 
said: “The prevailing political atmosphere permits increasing activities with 
lessening dangers of victimization * * *. Let’s be bolder.” Every day brings 
us new evidence of the vitality, the farflung operations and the current danger 
of the Communist conspiracy in the United States. 

We believe that the travel abroad and the possession of a valid American 
passport by hard-core American Communists constitutes a real danger to our 
country. This is so because all the evidence about Communist organization 
and methods shows that the effective functioning of the international party 
machinery depends in large part on the freedom of its members to travel. 

One does not have to be a student of Communist organization to realize the 
truth of this. Think of your own organizations. Everyone in business today 
travels almost constantly. You all know that personal contact is an essential 
part of doing business. The mails—even the telephone—are not an adequate 
substitute. If this is true of normal business operations, how much more 
true must it be of the enormously complex worldwide operation of an interna- 
tional conspiracy where virtually everything must also be kept secret. I do 
not know how one would go about recruiting an espionage agent by mail or by 
telephone. I doubt if the Communists know either. Such things require per- 
sonal assessment, personal recruitment, personal contact. In an organization 
of this sort, to hamper the movements of any members of the organization is 
a crippling blow and puts the operations of the organization under a most heavy 
handicap. 

Another thing that is important to understand is that the size and complexity 
of this Communist organization requires a very great variety of orders and 
instructions and information and activities to keep it operating. It has top 
people in it, and it has little people. It isn’t only the top people who are 
important. Each of the little people in this highly disciplined machine is a 
cog who has his own place and his own usefulness to the functioning of the 
whole machine. A relatively unimportant but reliable member of the conspiracy 
may act as a courier to carry an important message between Communist leaders 
in different countries. The whole elaborate organization which has surrounded 
every Communist espionage network which we know about in this country, such 
as in the Rosenberg case, has demonstrated conclusively the essential role played 
by the numerous “unimportant” little people in the organization without whom 
it would cease to function. 

We are by no means helpless against this conspiracy, nor has our Government 
been inactive or unsuccessful in fighting back. Much of the success we have 
had is attributable directly to the dedicated fight over many years and many 
obstacles which has been carried on personally by Mr. J. Edgar Hoover and by 
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the FBI. Their persistence and their results have inspired others who work 
in this field, and have done much to awaken the American people to a clear 
and present danger. 

Our weapons against Communist subversion have been a closely interlinked 
set of techniques. They have included penetration of the conspiracy and con- 
stant surveillance and, always, to the extent we could achieve it, by passport 
and visa and immigration regulations, the denial of free movement in and out 
of the country and thereby of easy and satisfactory communications. 

The loss of our ability to stop American members of the Communist apparatus 
from getting passports has blunted the other weapons we have against the Com- 
munist conspiracy. For example, our success in preventing the entry of foreign 
Communist agents and couriers with their financing and instructions from 
headquarters becomes rather hollow if American members of the apparatus can 
travel freely out of the country. Similarly, the most successful penetration 
of the domestic Communist apparatus by agents of the United States is rendered 
much less useful if the persons watched can evade observation for extended 
periods by traveling abroad, probably behind the Iron Curtain where we can 
hardly expect to know what they are doing. 

I have sometimes been asked whether there is really any point in denying 
passports to American Communists, for after all they can travel legally to Latin 
America without a passport, and from there usually can obtain illegal passage 
to wherever they wish to go. This is undeniably true. However, it is also a 
fact that, in the years during which we denied passports to Communists, very 
few important members of the apparatus took advantage of this roundabout 
route. One reason may be that whenever you require an organization to utilize 
cumbersome and devious and illegal methods of this sort, you stretch that much 
farther and that much thinner the trail which the conspirators cannot fail to 
leave. They must utilize more people with more risk of some breakdown in 
the system and compromise of its secrecy. It is that much more likely that 
somewhere along the trail those whose job it is to counter the Communist con- 
spiracy will uncover it. Undoubtedly one of the greatest protections we have 
against the conspiracy is knowledge of what is taking place within it. When- 
ever such a trail can be uncovered at any point, it can usually be unraveled 
fairly easily in both directions with the result of a considerable increase of our 
knowledge about the whole conspiracy. 


Communist interest in passports 


Our own Government has long recognized how important American passports 
are to the Communist conspiracy. Forty years ago, just after the Bolshevik 
Revolution, the Department of State became aware that American Communists 
were carrying on espionage, propaganda, and revolutionary activities for the 
Soviet Government and the international Communist movement. The State 
Department decided in 1920 that passports should be refused to persons who 
advocated the overthrow of governments by force, who espoused publicly the 
Soviet cause, or were carriers of Communist correspondence. This policy re- 
mained in force until 1931. At no time, I might point out, during this 11 
years was the Secretary’s discretion in the matter ever challenged in the courts. 

The American passport has always been valuable to espionage rings, as you 
can well imagine. For example, prior to World War II an espionage agent was 
arrested in Copenhagen and found to have four U.S. passports in his possession. 
The Communist underground has long maintained workshops devoted to the 
wholesale forgery and falsification of passports and other documents. 

However, genuine American passports were highly prized at intelligence head- 
quarters in Moscow, according to a former chief of Soviet intelligence in Europe. 
During the Spanish civil war, Communist leaders assiduously collected the 
passports of the several thousand Americans in the International Brigade, and 
the bulk of these passports eventually found their way to Moscow for alteration 
and possible use by Soviet agents. In fact, so many American passports were 
collected from this source that, as a countermeasure, the United States had to 
replace every Outstanding passport in the world with a new document. 


Congress acts 


In 1949 11 members of the national board of the Communist Party, U.S.A, 
were convicted of conspiring to advocate the overthrow of the U.S. Govern- 
ment by force or violence. In 1950, American Communists were actively 
supporting the enemy position in the Korean war. Congress, recognizing these 
dangers, passed the Internal Security Act and found that: 
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“travel of Communist members, representatives, and agents from country to 
country facilitates communication and is a prerequisite for the carrying on of 
activities to further the purposes of the Communist movement.” 

Congress also said that Americans who participate knowingly in the world 
Communist movement “in effect repudiate their allegiance to the United States, 
and in effect transfer their allegiance to the foreign county in which is vested 
the direction and control of the world Communist movement.” Yet allegiance 
is the touchstone of the right to a passport. 

Indeed, the Internal Security Act of 1950 made it a crime to issue passports 
to members of registered Communist organizations; but this sanction still has no 
legal effect because protracted litigation in the courts has been able to prevent 
that part of the act from becoming applicable. 

Again in 1954 Congress made its intention clear when it declared that the 
Communist Party of the United States, “although purportedly a political party, 
is in fact an instrumentality of a conspiracy to overthrow the Government of 
the United States.” Congress further found that the role of the Communist 
Party, U.S.A., as the agency of a hostile foreign power renders its existence a 
“clear, present and continuing danger to the security of the United States.” 


The Department’s regulations 


The Secretary of State, charged by law with the issuing of passports, could 
hardly have ignored these congressional findings. In 1952, the Department’s 
policy was made a matter of official record when Secretary Acheson issued regu- 
lations establishing the criteria for refusing passports to Communists and 
Communist supporters. 

The publication of these regulations triggered a violent attack by the Com- 
munists through their press and through the courts, utilizing every device of 
law and procedure. Their clever campaign gained respectability because many 
sincere persons, who have no sympathy whatever with communism, became dis- 
turbed by the argument that the regulations permitted the Secretary of State 
arbitrarily to restrict a citizen’s rights. These were the regulations which in 
1958 the Supreme Court struck down by finding that they had not been specifi- 
cally authorized by Congress. 

I think it might be well to put into perspective exactly how these regulations 
operated, and their practical effects, by giving you some statistics on the numbers 
of Communist supporters refused passports under them and the number of Amer- 
icans who received passports. For the 2 calendar years preceding the Supreme 
Court’s decision, 1956 and 1957, 1,145,000 passports were issued or renewed. 
During that same period, the Passport Office limited the passport privilege of 
51 persons because of Communist grounds. Every one of those persons had access 
to an elaborate and impartial appeal mechanism, and many of them utilized it. 
From the time this mechanism was set up in 1952 until the Supreme Court’s 
decision in June 1958, the Secretary of State—and it must be the Secretary 
personally—refused passports to only 15 persons on Communist grounds after full 
hearings. A number were granted passports after hearings; some others, of 
course, did not contest the Passport Office’s denial; and undoubtedly many active 
Communists never bothered to apply at all, knowing they would be scrutinized and 
required to make a sworn statement about Communist Party membership. 

I believe it is important to remember these figures when statements are made 
about the “arbitrary” action of the Department in passport matters. I assure 
you that these 15 persons who were denied passports by the Secretary did not 
include a single one who was an ordinary American citizen, or whose only activity 
in behalf of the Communist movement was some vague alleged “beliefs and 
associations.” 


History of passports 


American passports, of course, are valuable documents, and well worth all this 
trouble that the Communists have gone through to get them. Our passport re- 
quests foreign governments to let the bearer, an American citizen, pass safely and 
freely, and to give him all lawful aid and protection. It invokes for him the 
full prestige of the U.S. Government; and foreign governments usually accept it 
as meaning that he is a reputable person. 

The passport has also become a practical necessity for travel. Today 75 
percent of all countries, including most of Latin America, require foreigners, 
including Americans, to have passports for entry ; and we ourselves require Amer- 
icans to obtain passports for travel outside the Western Hemisphere because we 
are still in a state of national emergency. 
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We have made it easy, however, to meet this requirement. We issue nearly 
three-quarters of a million passports each year, each one valid for a maximum of 
4years. Werefuse only an infinitesimal number. 

Much of the meaning of even the very few, but very important refusals became 
academic, of course, in June 1958, when the Supreme Court’s ruling was handed 
down. Since then, as we anticipated, there has been a flood of applications from 
persons with records of Communist affiliations or activities. Some of them had 
previously been denied passports, but many had never previously applied. Many 
we know a great deal about, and none of it is good. Others we would like to 
know more about, but the Department of State is no longer in a position even to 
inquire, much less investigate, whether any such applicant is a Communist Party 
member, or how dangerous he may be. There is quite a difference, for example, 
between a known courier and a harmless fellow traveler. 

This flood of applications continues today. The Communists are getting 
passports while they can. Naturally, in all these cases the Department’s pre- 
vious policy has had to give way and passports have been and are being issued 
to all these people. 


Legislation required 


Immediately following the Supreme Court decision, Secretary Dulles sent 
Congress a draft bill to provide the specific legislative authority which the Court 
held was lacking. He wrote to the Congress: 

“T think there can be no doubt in anyone’s mind that we are today engaged 
for survival in a bitter struggle against the international Communist movement, 
* * * [This] movement seeks everywhere to thwart U.S. foreign policy. It 
seeks on every front to influence foreign governments and peoples against the 
United States and eventually by every means, including violence, to encircle the 
United States and subordinate us to its will. The issuance of U.S. passports to 
supporters of that movement facilitates their travel to and in foreign countries, 
It clothes them when abroad with all the dignity and protection that our Govern- 
ment affords. Surely, our Government should be in a position to deny passports 
to such persons.” 

President Eisenhower urgently endorsed the legislation, saying: “Each day 
and week that passes without it exposes us to greater danger.” 

What must such legislation do? 

Again, the President has expressed it well. Hesaid: 

“In exercising these necessary limitations on the issuance of passports, the 
executive branch is greatly concerned with seeing to it that the inherent rights 
of American citizens are preserved. Any limitations on the right to travel cap 
only be tolerated in terms of overriding requirements of our national security, 
and must be subject to substantive and procedural guarantees.” 

Simply stated, what we need is legislative authority which will allow the 
Secretary of State to deny passports to hard-core supporters of the international 
Communist movement. We believe such denial should occur under due process 
of law, including judicial review. We believe that it should apply only to those 
who knowingly engage in activities—not merely hold beliefs or have associa- 
tions—but engage in activities in furtherance of the international Communist 
movement, or who are going abroad to engage in such activities. 

We do not seek statutory passport authority to stifle criticism of this Govern- 
ment or its policies. We do not believe that the passport should or can be used 
to restrict the movement of people who hold political, social, or economic opinions 
which are not of the orthodox American variety. 

We do not seek or want authority to deny passports to any whose travel or 
activity abroad is merely an embarrassment to our country. I believe that the 
United States is strong enough to survive embarrassment if we must. 

Neither do we wish to penalize loyal Americans who at one time, before the 
nature of the Communist conspiracy became as crystal clear as it is today, may 
have sympathized with Communist theories or even belonged to Communist 
organizations in this country. 

All we seek, and what I feel we must have, is the capacity to protect our- 
selves by denying passports to those relatively few hard-core, active Communist 
supporters who are not ordinary American citizens and whose travel abroad 
constitutes a danger to the United States. 

Much has been said concerning the constitutionally protected “right to travel” 
of an American citizen, Communist or not. I believe we should understand such 
terms thoroughly, for they are central to this issue. 
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Our Constitution can and does guarantee the citizen’s freedom to travel among 
the 50 States in the Union. However, it obviously does not and cannot guar- 
antee any right of an American citizen to enter any foreign country. We do not 
recognize the right of any alien to enter our own country except as we, as an 
act of sovereignty, grant him permission to do so. An excellent example of a 
foreign regime exercising sovereignty in this way is the Chinese Communists. 
For nearly 2 years now, some 25 American newsmen representing the major 
foreign news-gathering organizations of this country have had and still have 
American passports valid for travel to Communist China, but that regime has 
refused to let them enter. 

The constitutionally protected “right to travel” abroad, therefore, is really 
only the right to leave the United States, and I certainly agree that this right 
is part of the liberty of which the citizen cannot be deprived without the due 
process of law of the fifth amendment. However, like any other constitutional 
right, it is not absolute and may be abridged by society for good and sufficient 
reasons involving its own protection so long as due process is observed. 

In the case of passports “due process’ means that the Secretary of State 
cannot be arbitrary or capricious but must have sound reasons for restricting 
an individual’s right of exit. It means that he must tell the individual the 
reasons for his action in sufficient detail and under such circumstances that the 
individual may have an opportunity to show the reasons untrue. Such circum- 
stances should include a full hearing and review within the Department of 
State, and, ultimately, of course, the right which now exists to appeal to the 
courts. 

It is interesting to note in this connection that even such citadels of democracy 
and individual rights as the United Kingdom, France, and Canada do not pro- 
vide for any judicial review of passport denials. In those and other free 
countries, passport denials are matters strictly within the jurisdiction of the 
executive branch, from whose decision there is no appeal. 

There is one other essential of passport legislation which is much misunder- 
stood, and that is the necessity for the Government to be able to utilize confi- 
dential information as part of the basis of its decision. 

I can say bluntly that any legislation concerning denial of passports to 
Communist supporters would be meaningless and would not achieve any pur- 
pose if it prohibited the Government from utilizing confidential information. 
Almost without exception, dangerous cases in the Communist area involve 
confidential information and investigative sources. Indeed, the more recent 
and meaningful our information is, the more likely it is that it has come from 
current confidential investigative sources within the Communist movement, 

The Government has a legitimate and overriding interest in maintaining the 
security of these investigative sources and methods. If faced with the un- 
palatable choice between exposing and thereby destroying a valuable and con- 
tinuing source of information about the activities of the Communist conspiracy, 
and issuing a passport to an individual member of that conspiracy, the Govern- 
ment has no alternative but reluctantly to issue the passport as the lesser evil. 

Some people feel that the use of confidential information in such cases means 
using vague and unsubstantial gossip or allegation that will not stand the light 
of day. This is nonsense. In the first place, if one is prepared to believe that 
the Secretary of State, who must personally decide passport appeals cases, 
would actually base a considered decision upon anything less than substantial 
and corroborated evidence, then one must believe that our country’s security is 
in far greater danger than from the capricious denial of passports. 

In the second place, confidential information is almost always a small part 
of any total case, although usually essential because of the clear proof it pro- 
vides. Most of every case can be fully and publicly disclosed. 

Beyond this, however, we believe, based on a careful review of the Communist 
cases we have had in the past, that in every case the Government can provide 
a fair summary of even the confidential information both to the applicant and 
to the courts. Such a fair summary would include all the pertinent reasons 
for which the passport is denied, and would exclude only those details required 
to protect confidential sources of information. 

I would have no objection to any legislation requiring the Government in all 
cases to provide such a fair summary of the content of any confidential informa- 
tion relied upon. 
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The clear and present danger 


One other thing should be clear. What we are talking about is not a crimina] 
proceeding in which someone is being tried or punished for past actions, but an 
administrative process which attempts to predict someone’s future course of 
action if he travels abroad, and to balance its potential danger to the United 
States against the desirability of facilitating the travel and giving him pro. 
tection while he is performing it. These are services which the Government 
should extend to its citizens, but they are not inviolable rights which the indi- 
vidual can demand no matter what the menace to society may be. 

Even having said this, however, much about this subject remains repugnant 
to Americans. The use of “confidential information” in any kind of proceeding, 
judicial or not; indeed any sort of governmental restriction, whether on trave] 
or passports or any other activity of the individual; these are things which 
we will never like and which I hope we never accept apathetically. 

Here, however, I believe, we must fact squarely one fact which is inherent in 
every aspect of this matter which we have been discussing today. That is 
simply stated, that our Nation, although not technically at war, assuredly is 
not at peace. We face, almost on a daily basis, actual threats to our national 
security and to our very existence which very clearly are the equal of any threats 
we have ever faced in peace or war. One need only think of the implications 
of Berlin today, or the countless crises of the past decade, to realize that the 
“cold war” is a contradiction in terms. 

This uneasy situation of not peace not war is something entirely new to our 
experience. It places a tremendous strain upon our governmental and consti- 
tutional institutions, for it blurs lines which had always previously been con- 
sidered sharp and clear. 

It used to be that when our Nation was not at war it was truly at peace, 
Certain rules obtained and governed our lives in peacetime. These rules were 
evolved over a century and a half by and for a free people who since the 
earliest days of their history had been faced by no serious external threat to 
their freedom or their national existence. Occasionally war came, and there 
was a clear line of demarcation. War was declared and waged with certain 
formalities. During wartime certain special rules obtained because the Nation 
temporarily required the subordination of individual desires to the overall 
national effort. These special rules, while repugnant, were considered tolerable 
for the limited duration of the war. When the war was over, other prescribed 
formalities occurred, the Nation was at peace again, and the special wartime 
rules, which were usually incompatible with complete constitutional freedom 
were dropped. 

This sharp demarcation between peace and war does not exist today. Inter- 
national communism has thrown away the rulebook. It does not consider it- 
self ever at peace. It is always totally mobilized to advance its aim of world 
domination. It does not recognize any of the accepted rules of international 
or legal or human conduct except when, and only for as long as, those rules 
may suit its purpose. 

This situation creates an unprecedented threat both to our liberty and to our 
very existence. Our response must include a recognition of these changed cir- 
cumstances, or risk the loss of existence and liberty together. 

The threat, moreover, will continue to exist, perhaps for many years in the 
future. This makes it imperative that whatever response we do adopt must be 
one that we can indefinitely sustain, and without endangering the strength or 
the integrity of our basic and cherished institutions which we are seeking to 
protect. 

I believe that such a response is possible to a free people. I believe that our 
institutions—our Constitution, our laws, and our form of government—are strong 
enough and flexible enough to adjust to these changed circumstances, just as 
they have adjusted to many changes in the past. 

I have tried to illustrate what I mean by suggesting, in the limited but impor- 
tant field of passport policy, a procedure which meets these criteria. It meets, 
I believe, the most pressing requirements of national security. It does so by 
law and under the Constitution. 

I think, for the reasons I have given, that adequate passport legislation is 
essential to our security. But let me be very clear. I do not believe that this 
piece of legislation will eliminate all the dangers which we face from the Com- 
munist conspiracy ; or even all of those which it is intended to counter. 
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I do believe that adequate passport legislation is a necessary and integral 
part of the screen of weapons we have raised against the conspiracy, and that 
it will seriously cripple the effectiveness of that conspiracy. 

I do believe, finally, that all our weapons together, wisely and effectively used, 
will contain the internal menace of the Communist conspiracy within tolerable 
limits while our military strength deters its worldwide menace and our foreign 
policy seeks to replace its threat with a just and durable peace. 


Senator Kratine. I am very sorry but I have to say to the other 
witnesses that the committee is adjourned until 10 o’clock tomorrow 
morning. 


(Thereupon, the hearing was recessed at 3:35 p.m. to resume at 10 
o'clock Thursday, April 30, 1959.) 
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THURSDAY, APRIL 30, 1959 


U.S. Senate, 
SvuBCcOMMITTEE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Securiry Acr 
AND OTHER INTERNAL Security Laws, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
The committee met, pursuant to recess, at 10:05 a.m., in room 2228, 
New Senate Office Building, Senator Kenneth B. Keating presiding. 
Present : Senators Dodd and Keating. 
Also present : J. G. Sourwine, chief counsel. 
Senator Keatine. The subcommittee will come to order. Mr. Ed- 
ward Brown Williams, counsel of the National Association of Frozen 


Food Packers. Mr. Williams, we are glad to welcome you here this 
morning. 


TESTIMONY OF EDWARD BROWN WILLIAMS, COUNSEL, NATIONAL 
ASSOCIATION OF FROZEN FOOD PACKERS 


Mr. WuuiAms. I appreciate the opportunity, Senator. I am, as 
you have stated, counsel of the National Association of Frozen Food 
Packers, on whose behalf I appear. The membership of the associa- 
tion represents some 80 percent of the frozen food production of the 
United States. 

In a relatively few years, the production of the frozen food indus- 
try has attained a value of more than $21, billion on an annual basis. 

The aim of the association is, of course, to promote the interests 
of the frozen food industry. Since, like other basic industries, the 
business of the frozen food packers is largely interstate in character, 
we are directly concerned with the possible effects of the first section 
of S. 3 upon the operation of the Federal and State regulatory 
statutes under which the industry operates. 

As a representative of substantial business enterprises whose pros- 
perity and development depend upon the maintenance of the internal 
security of the United States, the association likewise is vitally in- 
terested in certain other proposals before this committee whose en- 
actment, we believe, would contribute to the maintenance of that 
security. 

We fully endorse and urge the enactment of appropriate legislation 
embodying the principles of bills such as S. 294, section 2 of S. 3, and 
S. 1299, which would permit the enforcement of State laws directed 
at subversive activities. We favor also appropriate legislation which 
would permit the Federal Government to deal effectively with such 
activities and with problems of employee security. 
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Our difficulty with S. 3 arises from the impingement of section 1 of 
the bill upon the operation of State and Federal laws and regulations 
which govern the business of the members of the frozen food indus- 
try. These State and Federal regulations are, as you are doubtless 
aware, of great variety and diverse effects. 

They can mean the success or failure of particular food products, 
they can substantially increase the cost and difficulty of doing bus- 
iness in particular States; and they can make it unprofitable to ship 
into a State a nationally marketed article of food. In a moment, I 
shall mention some of the situations which I have in mind. 

One of the fundamental protections for interstate business against 
locally erected trade barriers in the form of State laws or regulations 
which differ with each other and with basic Federal regulatory stat- 
utes, has been the so-called Federal preemption or supercession doc- 
trine—the same doctrine which, in an entirely different area, has 
been so applied by the Supreme Court of the United States as to 
prevent the enforcement of State laws aimed at seditious activities, 
as in the Steve Nelson case. Pennsylvania v. Nelson (350 U.S. 497 
(1956) ). 

Mr SouRWINE. Mr. Chairman, may I interrupt? 

Senator Kratine. Yes. 

Mr. Sourwine. There is a substantial difference, is there not, be- 
tween the laws regulating the agencies, which are of a wholly regula- 
tory nature, and the law which was superseded or preempted in the 
Nelson case, which was a wholly criminal statute, isn’t that true? 

Mr. Witu1aMs. Yes; it certainly is. The statutes to which I refer, 
the Federal statutes to which I refer, deal entirely with the business 
relationships and with shipments, composition, and labeling of foods. 
They have nothing to do with the political matters which are in- 
volved in such situations as the Steve Nelson case. 

Mr. Sourwine. Thank you, Senator. 

Mr. WitutaMs. Section 1 of S. 3 would establish a rule of construc- 
tion of acts of Congress which is designed to prevent the application 
of the preemption doctrine to State laws, except where the conflicting 
Federal act contains an express preemption provision, or where there 
is, in the language of section 1 of the bill— 

a direct and positive conflict between the Federal act and the State law so that 
the two cannot be reconciled or consistently stand together. 

As I have emphasized, our concern is only with the effect of this 
provision upon the relationship of State and Federal laws and regu- 
lations in the field of interstate business transactions. We are fearful 
that the barriers to such transactions which exist even under the 
law as it now stands will be multiplied if S. 3 is enacted in its present 
form; for its language and the legislative history of its counterpart 
in the House of Representatives—H.R. 3—indicate that its purpose 
is to limit substantially the application of the preemption doctrine. 

In the light of that purpose, it is evident that there is a real danger 
that passage of the bill as introduced would upset the generally salu- 
tary effect of the doctrine of supercession as it has been applied by 
the courts to State laws affecting the food industry. 

Interstate industry would be adversely affected to a serious extent 
by an enactment which effectively overturned the present rule of law 
applicable to State statutes which interfere with nationally applicable 
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Federal regulatory statutes. Even under existing law, a vast number 
of differing State regulations of foods, prescribing labeling or con- 
tainers for packages, standards of weights and measures, and stand- 
ards of composition, constitute trade barriers which cause continued 
and serious difficulties for shippers of many commodities. 

The movement for uniform State laws in many fields of interstate 
business is indicative of the concern with which both the affected 
industries and interested Federal departments view the problem. The 
adoption of uniform State food laws, weights and measures laws, and 
uniform commercial codes of various applications is an extremely 
desirable development, but this development has not progressed to 
the point where these uniform statutes offer a satisfactory substitute 
for the present judicially applied rule of Federal preemption. 

Clear conflicts of Federal and State statutory requirements are rec- 
ognized as a basis for application of the preemption rule in section 
1 of S. 3, but the test there established of whether a State-Federal 
conflict is sufficient to justify prevention of application of the State 
law is substantially more strict than that now applied by the courts. 
Moreover, section 1 of H.R. 3 does not specifically take account of 
the case where the conflict is between Federal or State administration 
or enforcement, as distinguished from clear conflict of statutory 
requirements. 

Frequently, State administrative and enforcement activities are 
based on general statutory provisions which, on their face, are not 
in conflict with Federal statutes or their administration or enforce- 
ment. State enforcement activities under such general provisions 
would be the source of added trade barriers for industry if a rule 
of construction were adopted by the Congress which prevented the 
application to them of the preemption doctrine. 

There are, of course, many State regulations of foods, their ship- 
ment, handling, and composition, which are counterparts of Federal 
regulations under the Federal Food, Drug, and Cosmetic Act, the 
Meat Inspection Act, or other Federal enactments. There are others 
which differ from the applicable Federal law but do not interfere with 
or frustrate its operation. Many of these are modeled upon, and 
proscribe the adulteration and misbranding of foods, in terms similar 
to those of Federal law. Such State provisions, when interpreted 
consistently with those of the Federal provisions, complement them 
and facilitate their enforcement through the efforts of State officials. 

Others tend to thwart the effective operation of the Federal statutes 
and erect substantial barriers to interstate commerce. This was the 
type of State regulation dealt with in the leading case of M/cDermott 
v. Wisconsin (228 U.S. 115), decided by the Supreme Court of the 
United States in 1913 under the Food and Drugs Act of 1906, the 
predecessor of the present Federal Food, Drug, and Cosmetic Act. 

A Wisconsin statute required glucose mixtures offered for retail 
sale to be labeled “glucose flavored with maple syrup,” or “glucose 
flavored with sugarcane syrup” (or “refiners syrup,” as the case might 
be). Any other designation or brand on the package was prohibited. 

As shipped in interstate commerce, the product involved in the Mc- 
Dermott case was designated as “corn sirup,” a lawful designation 
under the Federal Food and Drugs Act. In addition to the name, 
the Federal act required that the label contain certain other informa- 
tion necessary for its enforcement. 
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The Court pointed out that the only practicable manner in which the 
retail seller could comply with the Wisconsin statute was to remove 
the interstate label from the package before the first sale by the 
consignee. 

The Court stated : 

* * * We think to permit such regulation as is embodied in this statute is to 
permit a State to discredit and burden legitimate Federal regulations of inter- 
state commerce, to destroy rights arising out of the Federal statute which have 
accrued both to the Government and the shipper, and to impair the effect of a 


Federal law which has been enacted under the constitutional power of Con- 
gress over the subject (228 U.S. at page 1383-134). 


And also: 


To require the removal or destruction before the goods are sold of the evi- 
dence which Congress has, by the Food and Drugs Act * * * provided may be 
examined to determine the compliance, or noncompliance with the regulations 
of the Federal law, is beyond the power of the State (228 U.S. at page 134). 

The removal or destruction of the interstate label would have been 
required to comply with the provision of the State statute, since use 
of the name of the product borne on the interstate label was forbidden 
by Wisconsin. 

Here, I should like to observe, there was no conflict between the 
express terms of the Federal and State laws. There would, however, 
have resulted a frustration of enforcement of the Federal law had 
the State statute been enforced. We are apprehensive as to the effect 
of section 1 of S.3 in such a situation, since it is by no means clear that 
a conflict not apparent upon the face of the statutes involved would 
be excepted from its application. 

I have not included other examples of which I could, if you so 
desired, give you several cases in this area. 

Senator Kearine. It would be helpful if you would furnish those, 
whether it is done for the record or not. Your testimony is very en- 
lightening and bears out what I have felt, and felt last year in my 
opposition to H.R. 3. The authors of it had not envisioned all of 
the possible situations which would be covered by the general lan- 
guage that was contained in it, and its passage in that form would have 
done severe damage to many interests, including many of those who 
were urging its passage. We had an illustration of what it would do 
to railroads, for one thing, with somewhat the same situation in the 
frozen food industry. But further precise illustrations like this Wis- 
consin case point up the real dangers inherent in the general lan- 
guage contained in section 1 of S. 3, and it would be helpful if you 
would furnish to the committee other illustrations similar to that, 
because there is nothing as effective in meeting an argument as a 
precise illustration of the effects of the statute. 

Mr. WitiiaMs. Senator, as you realize, many and indeed most of 
the situations of this type which arise do not reach the courts. There 
are other cases in the courts, of course—Clover Leaf Butter v. Patter- 
son as an example. 

Senator Kratrne. It doesn’t matter whether it reaches any court. 
From your experience in your particular industry you can point out 
hazards or the difficulties which would be encountered if such gen- 
eral language as section 1 of S. 3 were enacted into law, and it would 
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be very helpful to us if you would furnish our counsel with a little 
memo of that, whether or not it is put in the record. 

Mr. WixtiaMs. In that connection I might mention here, if there is 
time, a rather striking case which arose in—— 

Senator Keating. I don’t want to cut you off in any way. We 
have several witnesses to hear and we have about 12 minutes to do it, 
and we are going to have great difficulty to conclude our hearings. 

Mr. Wiu1aMs. I will proceed with the statement then. 

Senator Keating. But 1 would appreciate it if you would furnish 
that. 

Mr. WiuuiaMs. Thank you, sir. 

Similarly, as I have noted, section 1 of S. 3 does not clearly pre- 
serve the preemption rule where there is no apparent conflict between 
State and Federal laws, but where a conflict in fact exists which arises 
from differing interpretations and enforcement policies of State and 
Federal Governments. 

It is not difficult to conceive of the dilemma of the processor of foods 
for the national market if, without recourse to the preemption doc- 
trine, he were faced with even one State law such as the one involved 
in the McDermott case. In some instances, he may not even know into 
what State his wholesaler or distributor will reship his product. He 
might well, therefore, be compelled to label all articles of the kind 
affected by the State statute in such a manner as to comply with it. 
And if there were other States with different requirements, what 
should then be his course of action? Moreover, if he attempts to com- 
ply with the State law he might, and sometimes would, find that he 
had violated a nationally applicable Federal statute. 

(At this point in the proceedings, Senator Dodd entered the hear- 
ing room.) 

Mr. Wiiu1aMs. This is not a fanciful dilemma. It is a real one 
which occurs today and would become even more burdensome if there 
were no rule of Federal supremacy. 

There was testimony before the committee last week to the effect 
that prior to 1941, the year in which Hines v. Davidowitch (312 U.S. 
52 (1941)) was decided, the rule applied by the courts was that State 
laws were invalid if they were in direct and positive conflict with the 
Federal law. This was, of course, the early rule, as stated in Sinnot v. 
Davenport (22 How. 227 (1859)). But the McDermott case from 
which I have quoted was decided in 1913, 28 years before Davidowitch, 
and it involved no direct and positive conflict. If that had been the 
governing test, it is difficult to see how the court could have declared 
the State law invalid, as it did. 

The question has been raised of the effect upon the American rail- 
roads of the removal of judicial restrictions on State railroad legisla- 
tion. I do not know the extent to which S. 3 would operate in this ‘field. 
The representative of the American Farm Bureau Federation, who 
supported S. 3, indicated that the Farm Bureau would favor legisla- 
tion to relieve the railroads of the burdens which might result ‘from 
enactment of the bill. Weshould like to emphasize the point that other 
interstate industries, including the food industry, would be faced with 
difficulties similar, in the last ‘analy sis, to those which might confront 
the railroads if the Federal preemption doctrine as now applied by 
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the courts were restricted, as we believe it would be by the first section 
of S. 3. 

We therefore respectfully pose the question whether it is wise, or 
even practicable, to enact generally applicable legislation of the nature 
of the first section of S. 3, for, as can be now foreseen, extended modi- 
fication of the legislation would later be required in order to assure 
the orderly continuance of many essential services of interstate indus- 
try. It is of course apparent that the food industry is by no means the 
only interstate business other than the railroads which would be criti- 
cally involved in such a matter. 

It seems to us that the sensible conclusion to be drawn from the 
situation which has been described to the committee is that the basic 
internal security problem with which the committee is concerned 
should not be dealt with in legislation which is so drawn that it affects 
business transactions which have nothing to do with that problem, 
The Nelson case did not concern interstate business, nor did the 
Slochower case (Slochower v. Board of Higher Education, 350 US. 
551 (1956) ), nor the Yates case ( Yates v. United States, 354 U.S. 298), 
The problems created by these decisions can be solved without legisla- 
tion affecting business. The decisions declaring certain State labor 
laws invalid present a special problem but they do not fall in the 
category of situations with which this statement is primarily con- 
cerned. Such cases present an entirely different problem from that 
to which my remarks are addressed. We respectfully suggest that 
they should be considered in that light. 

With respect to the labor cases, I believe in fact that the Senate has 
recently acted on legislation which would deal with the category of 
cases where the National Labor Relations Board has refused to take 
jurisdiction. 

We are fully in accord with what we believe to be the basic aims 
of the subcommittee. I hope that we have helped to show that the 
business of the food industry cannot be made the subject of the kind 
of regulation in which the committee is essentially interested without 
creating, unnecessarily, practical and legal problems of serious con- 
sequence to its business and hence to the commerce of the United 
States. 

I should like to emphasize that our purpose is not to avoid neces- 
sary State regulation of food products. In fact, we are actively co- 
operating with the Association of Food and Drug Officials of the 
United States in the development of a model code designed to regu- 
late the proper handling of frozen foods. 

We seek essentially to avoid the dilemma with which we would be 
faced where a State’s laws or regulations or a State’s enforcement 
policies are so divergent from a Federal requirement that, as a prac- 
tical matter, it is not feasible to comply with both Federal and State 
regulations, or where compliance with the State law would impair 
the effect of the general Federal regulation. It was this type of situ- 
ation which led to the decision in McDermott v. Wisconsin, which I 
have discussed. 

We respectfully ask the committee, therefore, to exclude from any 
legislation which is recommended to the Senate any provision whic 
will disturb the presently existing preemption doctrine as it is applied 
to interstate commercial transactions. 
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Senator Dopp (now presiding). Thank you very much, Mr. Wil- 
jiams. 

Senator Keating, do you have any questions? 

Senator Kratina. No, I have no questions. I would just like to 
comment that the witness’ testimony is very helpful. It seems to be 
very persuasive that the general language of the first sentence of S. 3 
js so broad that we would be entering into fields entirely apart from 
the work of this committee if we were to try to enact any such legisla- 
tion as that. 

Mr. Witu1Ams. Unfortunately Senator, we don’t really know what 
it would do. 

Senator Keattne. I asked, Mr. Chairman, just before you came in, 
for the witness to submit to counsel illustrations from his experience, 
so that if we were confronted with a legislative process somewhere 
along the line, we would have this information. 

Senator Dopp. That will be very helpful to us. Mr. Sourwine, do 
you have any questions? 

Mr. Sourwine. No questions. 

Senator Dopp. Thank you, Mr. Williams, for giving us the benefit 
of your opinion, 

s Mrs, Whittemore here? 

We have the policy here of swearing our witnesses. You don’t 
mind that, do you? 

Senator Keatine. I beg your pardon, Mr. Chairman. I forgot it 
the last time. 

Senator Dopp. Will you raise your right hand? Do you solemnly 
swear the testimony you give before this committee will be the truth, 
the whole truth, and nothing but the truth, so help you God? 

Mrs. Wurrremore. I do. 


Senator Dopp. We are glad you are here, Mrs. Whittemore. 


TESTIMONY OF MRS. ARTHUR E. WHITTEMORE, DIRECTOR, LEAGUE 
OF WOMEN VOTERS OF THE UNITED STATES 


Mrs. Wuirremore. Thank you very much, Mr. Chairman, for the 
opportunity to be here. 

Ratan Dopp. Go right ahead. 

Mrs. Wuitremore. I am Mrs. Arthur E. Whittemore, member of 
the board of directors of the League of Women Voters of the United 
States. The league has over 126,000 members in more than 1,000 local 
leagues in all 49 States, Hawaii, and the District of Columbia. It is 
politically nonpartisan, and works only in the field of government. 

I appear before you today on behalf of the League of Women Voters 
to state our organization’s opposition to one of the bills now before 
the committee, S. 1304, to amend Public Law 733 of 1950. The league 
believes that this legislation, which would reextend the Federal em- 
ployee security program to nonsensitive positions, is undesirable and 
also unnecessary in terms of security needs. 

I served as chairman of the loyalty-security committee of the na- 
tional board of the league during the 2-year period (1956-58) when 


league members all over the country took part in an evaluation of the 
Federal loyalty-security programs. 





308 PROPOSED ANTISUBVERSION LEGISLATION 


A basic premise of the study was recognition of the need for safe- 
guarding national security and protecting individual liberties. Asan 
outcome of this study, our local leagues reported overwhelming mem- 
ber agreement that the programs should be limited to cover only 
sensitive positions, and that this would benefit both national security 
and individual liberties. 

League member agreement on this and on other loyalty-security is- 
sues is described in the league’s statement of position on loyalty- 
security as announced by the ‘national board of the league in January 

1958. I should like to quote a summary statement : 

In the interest of strengthening national security and maintaining our tradi- 
tional concepts of freedom, the League of Women Voters of the United States 
believes that the Federal loyalty-security programs should be modified so as to 
(1) limit the coverage to sensitive positions and provide for more realistic classi- 
fication of information, (2) institute more uniform procedures in the administra- 
tion of the programs, (3) apply a commonsense standard in judging the indi- 
vidual, and (4) develop procedures which will provide the greatest possible pro- 
tection for the individual. 

I have attached the formal statement of position of the league to 
my testimony. 

At our most recent biennial convention in Atlantic City (April 
1958) the 1,400 delegates confirmed local league support of this posi- 
tion and indicated strong member desire to continue to work for the 
stated goals. 

To declare, as this bill does, through legislation, that every Federal 
job is a sensitive job runs directly counter to the under lying philoso- 
phy of the league’s position in this field. The league believes that a 
sound security program is one which will build safeguards around 
truly sensitive jobs and that different jobs require different standards 
of suitability. The league suggests that sensitive positions be fre- 
quently reevaluated i in order that only truly sensitive positions remain 
so classified. It is equally important to classify as sensitive jobs 
which from time to time are found to require it. 

The league disagrees with the claim that the Supreme Court’s 
decision of June 11, 1956 (Cole v. Young), has completely destroyed 
the effective operation of the Federal employ ee security program. 

The Court held that the provisions for national security in the 
Summary Suspension Act of 1950 (Public Law 733) were intended 
to apply only to those activities directly concerned with the protection 
of the Nation from internal subversion or foreign aggression. 

From this, the Court concluded that it is necessary for an agency 
head, before summarily suspending or dismissing an employee under 
the authority of Executive Order 10450* and, for the 1950 act, to have 
determined that the position held by the employee was a sensitive one. 

The decision does not prevent the head of any agency (regardless 
of whether he is the head of one of the 11 sensitive agencies named 
in the 1950 act or the head of a relatively nonsensitive agency) from 
summarily suspending or dismissing an employee from a position 
declared to be sensitive. 

This interpretation was indicated by the memorandum of August 1, 
1956, by the Attorney General to all agency heads calling for rein- 
statement of employees discharged from nonsensitive positions under 
Executive Order 10450 and the 1950 act. 


*A copy of Executive Order 10450 was supplied the subcommittee by Mrs. Whittemore 
and is printed at p. 588. 
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Senator Kratinc. May I ask you a question on that, please, Mrs. 
Whittemore / 

Mrs. Wuirremore. Yes. 

Senator Kratrnc. You interpret the decision as saying that the 
head of any agency, let us say a general nonsensitive agency, let us 
say the General Services Administration for example 

Mrs. Wurrremore. Yes. 

Senator Kratinc. Could summarily suspend or dismiss an em- 
ployee from a position which it had declared to be sensitive. 

Mrs. Wuitrremore. That’s right. All they have to do is to decide 
that certain positions, even in one of these nonsensitive agencies, is 
one where they could harm the national security, declare it so. 

Senator Kratinc. Do you interpret the decision to mean that 
whether a particular job is sensitive or not would be final or would 
that be reviewable ¢ 

Mrs. Wurrremore. I assume it would be final. However, there are 
certain administrative recommendations which might advise that jobs 
be classified, you know, more strictly or less strictly. 

Senator Keattnc. What I wonder is whether if General Services 
Administration discharged an elevator operator, whether an agency, 
having declared that job sensitive, could a court then say that they 
were wrong in declaring it sensitive ¢ 

Mrs. Wuirremore. Well, I think you might know the history of 
this better cw I would, whether there has ever been a case. I do not 
know of any case where that particular thing has been challenged. 
I could look it ag and see if we can find any. 

Senator Keating. I just wondered if in your research you had run 
across any case? 

Mrs. Wurrremore. We haven’t run across it but we will look it up, 
and if we find any record of that, I will supply that. 

Senator Kearrnc. I was thinking of the case of a building under 
the supervision of General Services Administration occupied by the 
Central Intelligence Agency, let’s say, where the elevator operator 
might well be in a sensitive position. 

Mrs. Wuirremore. That could well be. 

Senator Keatinc. But would not be covered by the present law 
because, obviously, General Services Administration is not a sensitive 
agency. 

Mrs. Wuirremore. Yes, but if it were found that people were dis- 
cussing things that were top secret in elevators, I think you would 
have to remember that usually there are checks further up, which 
discourage loose talking about things, or leaving papers around. 

If it did turn out that this was a place where a man really could 
have access to secret or top secret information, then as we interpret 
it—and we have checked with the Department of Justice on this and 
also with the Civil Service Commission, and they say that our inter- 
pretation here is correct. 

Senator Keattne. The thing I am concerned about is the possibility 
of the court upsetting the finding in a case such as that mentioned. 
Clearly every elevator operator in that place would be in a sensitive 
position in my judgment, and it would be very serious if the court 
upset a summary dismissal in such an instance as that. 

Now, you may be perfectly right that that is covered by existing law 
and that no change in the statute is needed in order to cover such a 
situation. 
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Mrs. Wuitrtemore. We will look this up. I think it is a very inter- 
esting one. 

Senator Dopp. I think, in addition, it would be necessary for the 
President to issue a new Executive order, if the law and its purposes 
are vacated and rendered void by the new decision. 

Go ahead, Mrs. Whittemore. 

Mrs. Wuirtemore. Furthermore, the Cole v. Young decision does 
not alter the requirement (under Executive Order 10450) that agency 
heads designate any position as sensitive if its occupant could bring 
about “a material adverse effect on national security.” 

Thus, a position occupied by a person who empties wastebaskets in 
agencies tN deal with secret or top secret information, as well as 
the position of top policy chief, might both be “sensitive.” On the 
other hand, I would assume that the position of ditchdigger for the 
National Park Service would not be classified as sensitive. 

Senator Dopp. Could I ask a question there? 

Mrs. Wuirremore. Yes. 

Senator Dopp. If I were running an agency of the Government and 
I had reason to believe that a ditchdigger was a very active member, 
let us say, of a Communist cell 

Mrs. Wuirremore. Yes? 

Senator Dopp. And because of his employment he had access to 
other facilities, he might not be able to do any harm in a ditch, but it 
is conceivable that he might do harm somewhere else. 

What about that? 

Mrs. Wuirremore. Of course, he could be excluded from public em- 
ployment, because under the Hatch Act, as amended later, it is made 
clear that a person who is a member of any organization that advo- 
cates violent overthrow of the Government cannot hold public em- 
ployment. 

Senator Dopp. That is not my question. You could not prove he 
was a member, but the Security Agency was sure. They could not 
absolutely establish it as a matter of proof or might not want to for 
other reasons. What would we do in a case like that? 

Mrs. Wuirtemore. Well, if he can do no harm in the job that he 
is in, is he endangering the national security, internal security, any 
more in that jo 

Senator Dopp. Suppose the FBI said that he is—not in digging a 
ditch but in other places or premises—and they say in addition, “We 
have got the goods on this fellow but we don’t want to reveal our 
informant, who is very valuable to us in the protection of this 
country.” 

Now what do we do about that? 

Mrs. Wuirtemore. Well, of course, he still can be dismissed under 
our regular civil service procedures. The only point is he can’t be 
summarily suspended. But one of the criteria under the regular civil 
service procedures which disqualify persons is adequate grounds for 
belief that the person is disloyal. 

Senator Dopp. You might suspend him but it would not do any 
good, would it, if you had to go through all the appellate procedures 
of the civil service? 

You would not be able to prove any more than you would in the 
first instance. What do we do about that? 
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Mrs. Wuirremore. The Civil Service Commission has assured us 
that there are, under their regular procedures, ways in which such 
a person could be dismissed, but not summarily. Really that is the 
issue. 

Senator Dopp. I don’t think the summarily part of it is important. 
This is what I am trying to get clear in my own mind. 

What I am trying to find out is how we get rid of such a person, 
whether summarily or in any other way ¢ 

Mrs. Wuirremore. Well, as I put here in the footnote, you have 
civil service appointments and this also means dismissal can be denied 
for any one of the agency’s criteria for appointment, and I have listed 
several but the one that concerns us is “reasonable doubt as to the 
loyalty of the person involved to the Government of the United 
States.” The agency 

Senator Keating. In other words, the same criteria always apply 
under the civil service law to dismiss as to appointments? 

Mrs. Wurrremore. I believe so; yes. 

Senator Katine. I am speaking from lack of knowledge. Do you 
happen to know whether that is true? 

Mrs. Wuirremore. I will look it up again and check, but that is 
my belief; yes. 

Senator Keating. This is an area where I have an open mind. 
But I think you have picked out an unfortunate example in suggest- 
ing that a ditchdigger in the National Park Service, while it appears 
from his service that perhaps that he is one who could in no way 
interfere with our country, he would undoubtedly have a pass to the 
parks of the United States and I have no doubt that the Communists 
would be delighted to have a complete knowledge of the internal work- 
ings of all of the parks in the entire United States, which cover an 
amazing percentage of the total land area of the United States. 

I can conceive of where a subversive ditchdigger in the National 
Park Service could have a very serious effect on the internal security. 

Senator Dopp. I have an open mind, too. I have not any fixed view 
on this, but it troubles me. We talk about sensitive positions. The 
individual can make a position sensitive—more sensitive. Maybe we 
ought to talk about sensitive people. 

Mrs. Wuitremore. I think this raises the question of whether you 
go along with the principle which has seemed to be implicit in all of 
these loyalty programs, which is a differentiation between the type of 
job and the qualifications that are needed for that job. 

And even though we might disagree over a ditchdigger, I don’t 
think we would disagree over principle and I might not if I knew 
more about the job of ditchdigger. 

I do think that we would probably all agree that there are varia- 
tions in the qualifications, loyalty qualifications that are needed for 
certain jobs. In some cases the person obviously could do great dam- 
age, and we want to have the very best and most effective and careful 
machinery we can have to thoroughly check. 

There are others that are relatively much less important and the 
question comes whether you wish to give the great -_ of the agency 
heads this summary suspension power, and the other disadvantages 
involved in the thing. 
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Really our two points are that it is undesirable to have a more ex- 
tensive program than is necessary, for many reasons, which I have not 
fully gone into. 

But also that it really is unnecessary, because we are well covered, 

Senator Dopp. What you are really troubled about, I suppose, and 
a good many people are, is that some unfairness might result from 
the reposing of this power in the hands of 

Mrs. Wurirremore. That’s right. ‘There are so many ins and outs, 
A long time ago the League of Women Voters took a great interest 
in civil service from the point of view of having the merit principle 
incorporated in it for hiring, for advancement, for firing and so on. 

One of the disadvantages of this is that too broad a program seems 
to really cut more into that program that was incorporated in civil 
service, the original thinking of the civil service, than is necessary. 
It is justified if we have to do it but not if it is peripheral. 

Senator Dopp. Then it is a question of balancing values. 

Mrs. Wuirremore. Yes, sir. 

Senator Dopp. How do we know which is the more important? 
Should we pay more attention to the people who deal every day with 
our defense and security than we should to the member of the board of 
directors of the League of Women Voters or not? 

Mrs. Wuirremore. Well, at the end of my testimony I have said that 
I think in a democracy it is the responsibility of citizens to take an 
interest in the personnel practices that their government is carrying 
out. 

We come certainly as a citizen organization, not as experts. How- 
ever, we do consider that we come as well informed citizens, because we 
have had a 2 year study that our members have engaged in. 

Senator Dopp. I’m sure you do, but my question is whether you 
don’t feel—I’m sure you don’t feel'qualified to pass judgment from a 
security standpoint as to whether or not this authority ought to be 
given to the heads of agencies. You would not be able to inform usas 
an expert on that subject ? 

Mrs. Wuirremore. We certainly would not ever try to qualify our- 
selves as experts in which job should be classified as to sensitivity or 
not. 

All we are trying to say is we believe it is very important to keep in 
mind that there is a great difference between types of jobs, and that it 
is therefore unnecessary to have the program as it is envisioned. 

Senator Dopp. You see what is bothering me. 

Mrs. Wuirremore. Yes, but I think that the agency head certainly 
can take advice from people in the security field that a certain job— 
perhaps they have not thought that it does give a good opportunity. I 
would imagine wouldn’t you, if that were pointed out to them. The 
Department of Justice has issued various advices along these lines. 
Shall I go on? 

Senator Dopp. Yes. We are trying to find these things out. We 
would like your opinion. I haven’t made up my mind about it. 

Mrs. Wurirremore. I think it is a problem that we are all trying to 
find out about. It certainly is a complex one and no one has the per- 
fect answer and never will probably. 

Nor does Cole v. Young in any way restrict the Government’s reli- 
ance on the various other laws which govern the hiring and firing of 
alleged loyalty and security risks in nonsensitive positions. 
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I think my references right here make it possible for me to say at 
this point that the criteria for appointment certainly apply to dis- 
missal, and therefore that I don’t even need to go back and check that 
these same criteria apply there. 

Under regular civil service procedures,! appointees for nonsensitive 
positions continue to be measured by the various loyalty and suitability 
criteria required for appointment.’ 

I think the proponents of the legislation seem to overlook this fact, 
which I think is very important. Furthermore appointees all con- 
tinue to be investigated by a national agency check and inquiry, and 
if derogatory loyalty information turns up, the FBI comes in with 
a full field investigation. We checked that just yesterday with the 
Civil Service Commission. 

And it continues to be possible for dismissals under regular civil 
service procedures to be based on “reasonable doubt as to loyalty” as 
well as on any of the other suitability criteria constituting “sufficient 
cause.” 

We suggest that it is significant that in the 3 years since the Cole v. 
Young decision, nothing has come to light to show that the country 
has suffered from the inability of agency heads to suspend summarily 
those who are engaged in nonsensitive positions. 

Senator Dopp. Let me ask you about that. How do you know? 

Mrs. Wuirremore. We have talked with some agencies, with some 
departments. Now you may have illustrations that have been pro- 
duced. 

Senator Dopp. For example, we do know that in the last few years 
some 300° people, who were discharged as security risks by authority of 
law, were ordered back on the Government payrolls. 

Mrs. Wutrremore. Yes, but do you know what they have done? 

Senator Dopp. I don’t know. I wanted to know if you did. 

Mrs. Wurrremore. No, but we have been inquiring around and we 
have a feeling that it would have had a good deal of publicity. 

Senator Dopp. Do you think it would ? - 

Mrs. Wuitremore. If something had come up from one of these 
you would have heard a how] about it. 

Senator Keating. There wasn’t much publicity when our atomic 
secrets were being stolen. It was many years later that we discovered 
what had happened. 

Senator Dopp. I think it is very true. I would find it hard to 
accept: the thesis that, because we have not heard about it in 3 years, 
everything is all right. That has not been the history but quite 


18tandard civil service procedures are, of course, based on the act of Mar. 3, 1871, the 
‘vil Service Act of 1883, the Lloyd-LaFollette Act of 1912, and the Veterans’ Preference 
uct of 1944, as amended, and Public Law 330, passed in August 1955, replacing the Hatch 
Act, sec. Ya, of 1939, providing “that no person shall accept or hold office or employment 
nQ the Government of the United States or any agency thereof * * * who (1). advocates 
the overthrow of our constitutional form of government in the United States, or (2) isa 
member of an organization that advocates the overthrow of our constitutional form of 
government in the United States, knowing that such organization so advocates * * *.” 

*Civil service appointments can be denied for any one of the eight criteria for appoint- 
ment listed in sec. 2.106 of Civil Service Regulations, including “(1) Dismissal from em- 
ployment for delinquency or misconduct; (2) physical or mental unfitness for the position 
for which applied; (3) criminal, infamous, dishonest, immoral, or notoriously disgraceful 
conduct; (4) intentional false statements or deception or fraud in examination or appoint- 
ment: (5) refusal to furnish testimony as required by sec. 05.3 of rule V of the Civil 
Service Rules: (6) habitual use of intoxicating beverages to excess: (7) reasonable doubt 
as to the loyalty of the person involved to the Government of the United States ; or (8) any 
legal or other disqualification which makes the applicant unfit for service.” 
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the contrary. I don’t think you can assume that, because you have 
not heard, nothing has gone wrong. 

Mrs. Wuirremore. ‘The other side of that is isn’t it, that if these 
people are really in nonsensitive positions, even if they are engaged 
in some activity which may be a threat to internal security, they have, 
so to speak, no more opportunity in these particular positions than 
they would have just in the normal life of the community ? 

enator Dopp. Yes, they do. I think you miss the point. If there 
is no check made on them, and they are in these jobs, they may not 
come to the attention of the security agencies of this Government for 
years, and they could all the while be doing very severe damage to 
us asa poe 

The fact that you did not discover them for 3 or 4 years would not 
give me much comfort. 

Mr. Wuirremore. But they all do have this national agency check 
anyway ? 

Senator Dopp. What is that? 

Mrs. Wutrremore. If they are appointees, they have this agency 
check anyway, and if any derogatory information turns up, the whole 
thing—the works are given to the investigation. 

Senator Dopp. I hate to interrupt you, but you are going ahead too 
fast. Yes, that is true, but the whole purpose of this bill—we would 
not have it before us if there was a check made on every person with 
respect to this kind of employment. That is what the author of this 
legislation is trying to correct. 

se Wuirremore. Well, that is exactly the question we tried to 
clear with the Civil Service and with the Department of Justice to 
find out whether they thought there was adequate protection now 
against just this thing happening, and we have been assured and we 
have letters to that effect, that there is adequate protection. 

Senator Dopp. I think it would be very important to this commit- 
tee to find out who saysso. Who did you talk with? 

Mrs. Wuitremore. We have these two letters with us. This is Mrs. 
Mills from the staff. Here is our letter. 

Senator Dopp. It would be easier for us, for purposes of the record, 
if you would read them into the record or let’s do it this way: 

I will ask you a question. Could you tell us, Mrs. Whittemore, 
who you talked with or who you received this information from? 

Mrs. Wurtrremore. All right. This is a letter—this was addressed 
to the Honorable Harris Ellsworth, Chairman of the Civil Service 
Commission, and this was written in May 1958. And then in that we 
asked him to clarify: “We would like to have you clarify a question 
that has arisen regarding the effects of the Supreme Court decision 
in the Cole v. Young decision.” 

Then we go on with our letter. Then the letter comes back ad- 
dressed to Mrs. Phillips, president of the League of Women Voters, 
and the signature is Harris Ellsworth on the letter. 

Senator Dopp. We would like to put those letters in the record. 
You can get copies for us? 

Mrs. Wuittemore. Yes. All right. 

Senator Donp. And you can submit them to us for insertion in the 
record ? 
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Mrs. Wuirremore. All right. Now the other is a letter addressed 
to the Honorable William P. Rogers, and again asks this question 
which has arisen. Incidentally, the reason for our letters was the 
fact that this type of argument was brought up in connection with 
the House hearings or the House consideration of S. 1411, as it started 
out as something quite different, you know, and was made over by 
the House. 


And the letter here is signed by J. Walter Yeagley, Acting Attor- 
ney General. 

Saiator Dopp. We will insert the correspondence as it has been 
described by Mrs. Whittemore at this point in the record. 

Senator Dopp. We can have the letters copied for you. 

Mrs. Wuirremore. We can do it at our office and get them to you 
this afternoon or tomorrow. I think I should make clear that we 
were asking a relatively specific question. 

Senator Dopp. Yes. 


Mrs. Wuitremore. And that, therefore, you may not feel that it 
covers the whole situation. 

Senator Dopp. I think it is important and I think it is material and 
I think we ought to have it in the record that we have the Attorney 
General and the Chairman of the Civil Service Commission making 
a statement about the effect on the civil service and on the security 
of the country. It will be helpful to us. 

(The letters referred to follow :) 


LEAGUE OF WOMEN VOTERS OF THE UNITED STATES, 
Washington, D.C., May 1, 1959. 
Hon. THoMAs J. Dopp, 
Chairman, Senate Internal Security Subcommittee, 
New Senate Office Building, Washington, D.C. 


My Dear SENATOR Dopp: I want to say again how much I appreciated an 
opportunity to appear before your committee yesterday. Both you and Senator 
Keating were exceedingly gracious in giving me so much time to present the 
league’s views on this subject as well as to explain how the league functions. 

I am submitting copies of the letters from the Civil Service Commission and 
the Department of Justice which I referred to yesterday morning. I would like 
to add that our interpretation of the suitability and loyalty criteria under civil 
service procedures, which are grounds for disqualifying appointees as well as 
grounds for removal (as presented on p. 3 of my testimony), is based on current 
civil service regulations. It is our understanding that the application of civil 
service procedures to nonsensitive positions as described on page 20 of the 
Commission on Government Security Report (June 21, 1957) is still current pol- 
icy and practice. It is also our understanding that the investigative procedures 
for nonsensitive positions as described on page 30 of the Commission report are 
still in operation. 

Thank you again for the opportunity to appear before your committee. 

Sincerely yours, 
Mrs. ARTHUR HB. WHITTEMORE, Director. 


May 22, 1958. 
Hon, WILLIAM PIERCE ROGERS, 
Attorney General of the United States, 
Department of Justice, 
Washington, D.C. 


Dear Mr. Roaers: In connection with the interest of the League of Women 
Voters in Federal loyalty-security legislation, a question has arisen which we 
should like to have you clarify regarding the effects of the Supreme Court 
decision in the Cole against Young case. 

In a mimeographed statement—which we have been told was prepared by a 
staff member of the House Post Office and Civil Service Committee—the inter- 
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pretation given to the Cole against Young decision is quite different from our 
understanding of this decision. The statement says: “The Supreme Court de. 
cision was to the effect that no Government position could be termed sensitive 
within the provision of Public Law 733 unless it was a position in one of the 
department’s or agencies specifically named by the Congress in that law.” 

According to our reading of the Supreme Court decision, the Court held that 
national security as the term was used in Public Law 733 of 1950 was intended 
to include only those activities directly concerned with the protection of the 
Nation from internal subversion or foreign aggression. From this, the Court 
concluded that it is necessary for an agency head, before dismissing an em- 
ployee under the 1950 act, to have determined that his position is a “sensitive” 
one. In other words, we found nothing in the decision which would prevent 
the head of an agency from summarily suspending an employee in a sensitive 
position regardless of whether the agency was named in the 1950 act. 

It seems to us that our impression is confirmed by the memorandum of 
August 1, 1956, from the Attorney General to all agency heads calling for rein- 
statement of employees discharged under Executive Order 10450 (and thus un- 
der the authority of the 1950 act) from nonsensitive positions. 

Our members have just completed 4 years of study in the field of individual 
liberty and the public interest. During the past 2 years league members in over 
1,000 local leagues took part in the examination of the Federal loyalty-security 
programs, the conditions they were intended to meet, and their operation. Mem- 
bers considered varying points of view in regard to present need and various 
Suggested changes. Reading and discussion by league members was supple 
mented by the advice and assistance of outside experts, including individuals 
actually carrying out the programs as well as a variety of authorities in the 
field. 

By December 1957, an overwhelming majority of local leagues reported that 
their study and discussion had brought them to a point where they were able 
to summarize the conclusions of their members. And in January 1958, a state 
ment of position based on clear member agreement was announced by the na- 
tional board of the league. The position reads as follows: 

“In the interest of strengthening national security and maintaining our 
traditional concepts of freedom, the League of Women Voters of the United 
States believes that the Federal loyalty-security programs should be modified so 
as to— 

(1) Limit the coverage to sensitive positions and provide for more 
realistic classification of information ; 
“(2) Institute more uniform procedures in the administration of the 
programs; 
“(3) Apply a commonsense standard in judging the individual; and 
“(4) Develop procedures which will provide the greatest possible pro 
tection for the individual.” 
To implement the league’s position, we have recently been involved in legisla- 
tive action in this field. It was in connection with this action that the docu- 
ment referred to in our second paragraph came to our attention (several 
leagues were sent copies in response to letters to their Congressmen). 


Sincerely, f 
Mrs. Rosert J. PHILuIps, President. 


DEPARTMENT OF JUSTICE, 
INTERNAL SECURITY DIVISION, 
Washington, July 21, 1958. 
Mrs. Rospert J. PHILLIPS, 
President, League of Women Voters, 
Washington, D.C. 

Dear Mrs. Puriirres: This is in reply to your letter of May 22, 1958, to the 
Attorney General requesting the views of the Department of Justice regarding 
a mimeographed statement which you state is being received by the membership 
of your league from congressional sources, to the effect that the decision of the 
Supreme Court in Cole against Young held that the provisions of Public Law 733 
are applicable only to positions in the departments and agencies named in that 
act. 

Contact with some of the members of the House Post Office and Civil Service 
Committee and members of the staff indicated the mimeographed statement 
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referred to in the referenced letter was prepared by a member of the staff of 
the above-named committee. The staff members were informed of the views of 
this Department, relative to the applicability of the provisions of Public Law 
733 to positions in the executive branch of Government, which information was 
consistent with the contents of the August 1, 1956, memorandum of the Attorney 
General, of which you are already aware. 
Please be assured that the Attorney General appreciates the continued interest 
of the League of Women Voters in the management of Government affairs. 
Sincerely yours, 
J. WALTER YEAGLEY, 
Acting Assistant Attorney General. 


May 22, 1958. 
Hon. HarRis ELLSwWorTH, 


Chairman, Civil Service Commission, 
Washington, D.C. 


DeaR Mr. ELLswortH: In connection with the interest of the League of 
Women Voters in Federal loyalty-security legislation, a question has arisen 
which we should like to have you clarify regarding the effects of the Supreme 
Court decision in the Cole v. Young case. In a mimeographed statement, which 
we have been told was prepared by a staff member of the House Post Office and 
Civil Service Committee, the interpretation given concerning the authority of 
the Federal Government over its employees is quite different from our under- 
standing. The statement claims that the Federal Government has no authority 
“to bar Communists and those who would overthrow our Government from its 
payrolls” unless the department or agency is specifically named in Public Law 
733. It is our understanding that a summary suspension can be made in the case 
of an employee holding a job which any agency head has designated as sensitive 
and that even in nonsensitive positions, where summary suspension would not be 
applicable, an employee could be dismissed on loyalty and/or security suitability 
grounds under the Lloyd-La Follette or the Veterans Preference Acts. 

We should very much appreciate it if you could spell out for us how an em- 
ployee might be dismissed under regular Civil Service procedures if there is 
reasonable doubt as to his loyalty and/or security suitability. 

Our members have just completed 4 years of study in the field of individual 

liberty and the public interest. During the past 2 years league members in over 
1,000 local leagues took part in the examination of the Federal loyalty-security 
programs, the conditions they were intended to meet, and their operation. Mem- 
bers considered varying points of view in regard to present need and various 
suggested changes. Reading and discussion by league members was supple- 
mented by the advice and assistance of outside experts, including individuals 
actually carrying out the programs as well as a variety of authorities in the 
field. 
By December 1957, an overwhelming majority of local leagues reported that 
their study and discussion had brought them to a point where they were able 
to summarize the conclusions of their members. And in January 1958, a state- 
ment of position based on clear member agreement was announced by the 
national board of the league. The position reads as follows: 

“In the interest of strengthening national security and maintaining our 
traditional concepts of freedom, the League of Women Voters of the United 
States believes that the Federal loyalty-security programs should be modified so 
as to— 

“(1) limit the coverage to sensitive positions and provide for more 
realistic classification of information ; 

“(2) institute more uniform procedures in the administration of the 
programs ; 

“(3) apply a ‘commonsense’ standard in judging the individual ; and 

(4) develop procedures which will provide the greatest possible protec- 
tion for the individual.” 

To implement the league’s position, we have recently been involved in legisla- 
tive action in this field. It was in connection with this action that the document 
referred to in our first paragraph came to our attention (several leagues were 
sent copies in response to letters to their Congressmen). 

Sincerely, 
Mrs. Rosert J. PHILLIPS. 
39483—59— pt. 1——21 
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U.S. Crvit Service CoMMISSION, 
Washington, D.C., June 28, 1 
Mrs. Rosert J. PHILLIPS, : wn 
President, League of Women Voters of the United States, 

Washington, D.C. 


Dear Mrs. PHILLIPS: This is in reply to your letter of May 22, 1958, regarding 
procedures applicable in cases not within the purview of Public Law 733 
where loyalty or security factors, or both, provide the basis for suspension or 
dismissal under the Lloyd-La Follette Act or the Veterans’ Preference Act. 


LLOYD-LA FOLLETTE ACT 


The Lloyd-LaFollette Act prohibits suspension or removal of employees in the 
classified service except for such cause as will promote the efficiency of the 
service. Procedurally, the statute requires advance written notice with reasons 
for removal, a reasonable time for written answer, and a written decision by 
the employing agency on such answer. The Commission, under its rules, may not 
review the sufficiency of the reasons for removal or suspension. It may, however 
investigate those cases where the employee establishes a prima facie case that 
(1) his removal or suspension was not accomplished in accordance with pre 
scribed procedures, or (2) his removal was effected for political reasons or re- 
sulted from discrimination because of marital status or physical handicap, 
Apart from these two exceptions employing agencies have complete control of 
removal proceedings under the Lloyd-LaFollette Act. 


SECTION 14 OF THE VETERANS’ PREFERENCE ACT 


This section of the act extends its procedural safeguards to all permanent 
or indefinite preference eligibles who have completed a probationary or trial 
period. Dismissals or suspensions for more than 30 days are prohibited except 
for such cause as will promote the efficiency of the service. Veterans are given 
additional procedural safeguards not available to nonveterans under the Lloyd- 
La Follette Act. They are entitled to written notice of charges, 30 full days 
in advance of the proposed suspension or removal, to answer the charges per- 
sonally and in writing, and to receive a written decision. In addition, the statute 
provides for appeal to, and a personal appearance before, the Civil Service Com- 
mission. Under civil service regulations, appellants are afforded a hearing as a 
matter of right, at which they may appear personally, by representative, or both, 
and present witnesses in their behalf. On appeal to the Commission, procedural 
as well as substantive matters are reviewed. The decision of the Commission is 
binding upon the employing agency. 

The Civil Service Commission is of the opinion that the decision of the 
Supreme Court in Cole v. Young (351 U.S. 536), limited application of Execu- 
tive Order 10450 to positions designated as sensitive by the heads of depart- 
ments and agencies. Accordingly, the Commission shares the view that a sum- 
mary dismissal’ in the interest of national security can be accomplished in the 
case of any Federal employee who occupies a sensitive position; that when non- 
sensitive positions are involved the standard removal procedures would apply. 

Sincerely yours, 
Harris ELLSwortH, Chairman. 


U.S. Crvit SERVICE COMMISSION, 
Washington, D.C., June 23, 1958. 
Mrs. Rosert J. PHILLIPS, 
President, League of Women Voters of the United States, 
Washington, D.C. 

Deak Mrs. Puiwipes: This will supplement Chairman Ellsworth’s letter 
of June 20, 1958, in reply to your letter of May 22, 1958. 

In the last paragraph of the letter of June 20, 1958, it was stated that “the 
Commission shares the view that a summary dismissal in the interest of national 
security can be accomplished in the case of any Federal employee who occupies 
a sensitive position.” This statement should have read “the Commission shares 


1 Suspension. See letter of June 23, 1958. 
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the view that a summary suspension in the interest of national security can be 
accomplished in the case of any Federal employee who occupies a sensitive 
position.” 

Sincerely yours, 


JoHN J. McCarTuy, 
Assistant General Counsel. 


Mrs. Wurrremore. The league believes, therefore, that there is no 
need for this legislation, nor is there any great demand for it—either 
by the administrators of the program or by the public. On the con- 
trary, it sems to us that prevailing sentiment favors, not expansion 
but correction of the abuses of the program. 

Senator Krarrna. I can disillusion you on the public. There is a 
great demand for it from many segments of the public. 

Mrs. Wuirremore. Yes, from some, but there are a good many other 
segments where there is a divergent opinion. _ 

Senator Kreatine. Well, there is, but there is a great deal of very 
strong language as to why the Government should employ this type 
of person in any position. Now it isn’t as simple as that. 

I recognize that as youdo. You would probably say they shouldn’t 
but they should be removed in some other manner rather than in this 
way. 

Mrs. Wuirremore. I believe there is certainly a good deal of public 
opinion along the lines that you mentioned. However, I think it is 
geared to—it is going by the issue. Really it is assuming that it is 
true that we have no protection, that we have no way of dismissing 
these people. 

} Senator Keatrnea. I think probably you are right about that. But 
this is the only legislation before us dealing with this problem, and 
Ican assure you that there is very much more pressure from the public 

| for legislation in this field than there is against it. I think there was a 

Gallup poll conducted in which the question was put. 

, Ihave forgotten the exact wording but the impression I got from it 
was “Do you think the loyalty or disloyalty of Government employees 
should be limited only to the so-called sensitive agencies?” 

As I remember it was about 10 to 1 “No.” That is putting it too 
simply. 

I agree with you that the problem which we have is much more 
complex than that. But there is a demand from the public for either 
some action or some clarification in this field. 

Senator Dopp. I think there is, too. 

Senator Keatine. That is not an invitation, if I might interrupt 
the chairman, to the League of Women Voters to start a mail cam- 
paign. We are getting quite a liberal amount of mail. 

Mrs. Wuitremore. Well, one could still believe exactly what you 
say the Gallup poll shows, that 90 percent of the people believe this, 
and still say this legislation is not needed. That 1s the point we are 
trying to make. 

Senator Kratrne. That is perfectly true. That is one of the prob- 
lems that a Member of Congress always has. 

Mrs. Wuirremore. Yes. 

Senator Keating. Because, when these questions are asked, they 
are oversimplified. The problem that we have must be more pin- 
pointed than a general statement. 


nator Dopp. I hope you don’t mind our interrupting. 
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Mrs. Wuittemore. No; I am very happy to have you do so. 

Senator Dopp. We want to learn, if we can. To go back a bit if] | 
may, we were talking about sensitive and nonsensitive positions and 
people. You remember John Stewart Service, who was let out of | 
his Government job and he was ordered restored to it. 

I won’t rehash why he was let out, but he was not restored because 
it was established that he did not do what he had been accused of 
doing. 

In any event, he is now in a so-called nonsensitive job, I am told, 
in the State Department—he is in charge of baggage transfer for the 
Foreign Service. 

Now I am told that this is something that the Communists might 
find to be very important information: Who, in the Foreign Service, 
is going where? It looks very nonsensitive on the surface, but it 
might not be at all. I bring this out only to point up the question of 
what is a sensitive and what is a nonsensitive job. Coming back to 
what I said a few minutes ago, I think we perhaps ought to talk mor 
about sensitive people than about sensitive jobs. 

There are some jobs that are clearly sensitive, but a sensitive person 
in a nonsensitive job is also a problem, apparently. 

Mrs. Wuirremore. If you get into who is a sensitive person, I sup. 

ose you mean a questionable person, you are in a whole field which 
is quite different from our traditional procedures of someone who 
commits an overt act or does some specific thing and then you are out, 

You are into the field of evaluation. What is this man thinking! 
What is he likely to think? What would those thoughts be likely | 
todevelop? It isa very complicated field. 

Senator Dopp. There is no doubt about that, but that has been 
forced on the world by the Communists. 

Mrs. Wuirtremore. That is right. 

Senator Dopp. We did not create this situation. It has been thrust 
upon us. It is regrettable. | 

Mrs. Wuittemore. Yes. 

Senator Dopp. But this is why we are troubled about all of this, 
How do we preserve our liberties and, at the same time, make our- 
selves secure against this power in the world that seeks to destroy us. 
That is the situation as it pertains to all of these tasks, isn’t it? 

Mrs. Wuirremore. Well, the league members came out with almost 
unanimous agreement that there was need for some form of loyalty- 
security program. They don’t argue with you on that at all. Itis 
this question of the relative importance and making it so all inclusive, 

This legislation, in our judgment, is not consistent with the most 
recent loyalty-security policy statement adopted by both Houses of 
Congress, as as of the legislation authorizing the Commission on 
Government Security (Public Law 304, passed Aug. 9, 1955), It 
reads: 

It is the policy of the Congress that there shall exist a sound Government 
program: (a) In establishing procedures for security investigation, evaluation, 
and where necessary, adjudication of Government employees, and also appro- | 
priate security requirements with respect to persons privately employed or 
occupied on work requiring access to national defense secrets or work affording 
significant opportunity for injury to national security, (b) for vigorous et 
forcement of effective and realistic security laws and regulations, and (ce) for 
a eareful, consistent, and efficient administration of this policy in a manner 
which will protect the national security and preserve basic American rights. 
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We question whether an all-encompassing security program can be 
a aie program ; whether the proposed legislation would be an effec- 
tive and realistic law—which would lend itself to vigorous enforce- 
ment; and finally, whether the proposed law would make possible— 
a careful, consistent, and efficient administration * * * in a manner which 
will protect the national security and preserve basic American rights. 

We recognize that many who are preoccupied with individual lib- 
erties seem to give no weight to the requirements of national security. 
The league, I think, has avoided this, but our study has led us to the 
conclusion that, without justification of security need, we should not 
add to the current screening, investigative, and dismissal procedures— 
which, by their very nature, run counter to the traditions of free 
thought, association, and expression which, over the years, have con- 
tributed so much to our Nation’s character and strength. And finally, 
we think there is great danger in so oe the security effort that 
a job is not done where it is really needed. 

efore closing, I want to state our belief that the personnel prac- 
tices of a democratic government are very much the responsibility 
of its citizens. We hope that you will give serious consideration to 
our testimony and that of similar organizations on this issue. 

Senator Dopp. It is very good of you to come down and talk with 
ys about this problem. As you well pointed up, it is a very difficult 
situation. Do you have any questions, Senator ¢ 

Senator Kreatinc. No. I join you in thanking Mrs. Whittemore 
for appearing. I would like to ask whether the action taken by your 
board was unanimous? 

Mrs, Wuitremore. You see the action is never taken by our board. 
We are a membership organization. I think both of you are familiar 
with the League of Women Voters in your own States. Our pro- 
gram originates with members’ suggestions, They come in 6 months 
before an item is adopted. Then from that the most common sug- 


_ gestion is sent back so that they know. 


The delegates having discussed this—they choose the items—it was 
the members’ grassroots demands that we evaluate the security loyalty 
program. ‘That was back in 1956. Many people were questioning 
it from all sides. It wasn’t stiff enough, it was too stiff and so on. 
Then once the thing is on—they work 2 years and this means the 
membership study this thing. 

They study a basic publication which the national board and staff 
prepares for them, an objective presentation of the thing, a long 
bibkegraphy. They called in people who were carrying out the pro- 
gram, Leagues in California were calling in people who were carry- 
ig out various security programs out there. 

All across the country there was this kind of thing. Members dis- 
cuss it. Then they begin to send in their areas of agreement and, 
by January 1958—that was a year and a half they had been studying 
it—the areas of agreement reported by local leagues were so over- 
whelmingly along these lines that, at that point, the national board 
considers these concensus reports from local member thinking, and 
that is what went into the statement of position as the national board 
announced it. 

Senator Keatina. The statement of position—— 

Mrs. Wuirremorr. Which is at the end there. 
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Senator Keating. Which is attached to your testimony ? 

Mrs. Wurrremore. That’s right. 

Senator Kreatrne. Was adopted by a board ? 

Mrs. Wuittemore. Well, the board was the assembling point fo 
member thinking through local board reporting, and an interpretation, 
of that. I was chairman at that time and I went over those records 
and they were so overwhelmingly—of course, you had an occasiong] 
divergence. The interesting thing is that they did not agree on gl] 
the proposals that came up at that time. They did not agree op 
separation of loyalty from security, that that was feasible. They did 
not agree on some central agency to carry out the loyalty program, 
which was one of the suggestions that came up, you see. So they 
were selective in the things that they agreed on. 

But the overwhelming agreement came in on this limiting to sengj- 
tive positions, a realistic reclassification all the time so that you don‘ 
have everything under the sun classified as sensitive. And then the 
cther things there—the common sense approach and whatnot. But 
we not only had all that reporting which we considered and the whok 
national board had access to these records to analyze and announced 
this position. But we had a convention coming up with delegates 
from our local leagues just 3 months later. 

And that convention unanimously reaffirmed this and asked that 
it be put on as what we call a continuing responsibility. 

Senator Kratine. That is what I am coming to. 

Mrs. Wuirremore. That it would still be a job also that the league 
wished to participate in, that the membership wished to participate 
m. 

Senator Keratrnc. My first question is did the matter come toa 
vote in your board and if so was the vote unanimous? 

Mrs. Wuirremore. In our board? The board does not decide 
this. It is the membership. 

Senator Kratine. Then did it come to another vote of the men- 
bership and were they unanimous? 

Mrs. Wurrremore. The delegates of the local leagues who came, 
having checked, because the position had gone back to the local 
leagues—I could show you bulletin after bulletin that said, “This 
is exactly what we did mean,” in the statement of position. 

Am I missing the question? 

Senator Dopp. What Senator Keating is asking you is: Did the 
delegates have this question presented to them, did they vote on it 
and was the vote unanimous? 

Mrs. Wuirremore. As reported by, I think I am correct, the New 
York Times and others, this was the only item at our convention, 
this reaffirming our position and incorporating it into what we 
ean call a continuing responsibility program item, it was unanimous, 
There were no nays, let’s put it that way. 

Senator Kratrne. I have great difficulty in getting across my ques- 
tion, Mrs. Whittemore. Attached to your statement is a document 





called League of Women Voters of the United States, statement of 


position on the Federal loyalty security program. 


My question is was that, in that form, presented at your national 


convention ? 
Mrs. Wuitremore. Yes. 
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Senator Keatine. And unanimously adopted? 

Mrs. Wuirremore. The form it came up in was the points, just a 
summary, but they had the other all in their hands and had had it 
for 3 months, was to—— 

Senator Keatine. What part of it if not all of it was presented, 
what part of it was? 

Mrs. Wuirremore. This one, two, three, four was the thing. Have 
we got the statement of the way the convention voted continuing 
responsibility? It is just exactly this way in the continuing re- 
sponsibility. We have two main items, for study or action, current 
items, and then something that we have worked on, studied, reached 
agreement on is often moved over into what we call continuing re- 
sponsibility, and this was moved over by the delegates, 1,400 dele- 
gates unanimously. 

Senator Keratina. I didn’t get that, moved over? 

Mrs. Wnuirremore. League terminology is so complicated. Our 
membership chooses two major issues, and at the present time one 
is in the water resources field and the other is in foreign policy 
field. Those are our two major issues. We are studying them. We 
have not reached areas of agreement on some things. 

However this area of loyalty security we had studied for 2 years. 
Our membership had reported this overwhelming concensus on these 
points, so that they asked that, rather than drop it, we put this as 
the No. 1 continuing responsibility so that we would have authoriza- 
tion to act. 

That is the authorization by which I am appearing here now. And 
that proposal came in—that it be so listed—from almost all of our 
local leagues. 

Well, when it came up for discussion at convention, this was the one 
thing on which there was such practically unanimous agreement that 
the thing went through. 

Senator Kratine. My question is, Was there a vote and was it 
unanimous ? 

Mrs. Wuirremore. There was no one who voted against it. There 
was a tiny bit of discussion which was whether it was too loose a 
thing to put this commonsense standard. Some of them did not 
realize how commonly that is used in terminology in this loyalty 
security thing, and that I think was the only question that came 
up. She was immediately answered by someone from the floor, 
and then the thing went through unanimously with these four points. 

Senator Kratinc. There was a unanimous vote ? 

Mrs. Wuirremore. This was a reaffirmation of the reporting of 
member thinking, which we had interpreted when we announced the 
position. 

Senator Krattnc. Was there a unanimous vote at your national 
convention endorsing your points 1, 2, 3, and 4? 

Mrs. Wuirremore. Yes. 

Senator Keratrnc. Which appear as the first paragraph of the 
statement attached to your testimony ? 

Mrs. Wuirremore. That’s right. 

Senator Dopp. Let me ask a question. I am not clear. This or- 
ganization has 126,000 women. I understood you to say that you 
decide what questions you will take up. If I understand that, that 
means you don’t decide what position you will take? 
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Mrs. Wuittremore. Oh, no. What areas are important. 

Senator Dopp. All right, but who suggests areas ? 

Mrs. Wuirremore. The members of the local leagues. In November 
local leagues have meetings, at which the members bring forward all 
the national—this is a national program. The same thing happens 
on a State or local program. They bring up the issues in which they 
are interested. The local board will sort these out. They might have 
20 different suggestions but some might come from only 1 person, some 
might come from 50 or 100 people. They send in the one most popular, 
or if they are willing to act, on two issues. 

Senator Dopp. Is that without any suggestion at all of any kind 
or character from the national board ? 

Mrs. Wuirremore. It is certainly without any indication of 
direction. 

Senator Dopp. You did answer that question—— 

Mrs. Wuirremorr. Yes, or no. 

Senator Dopp. It is important to us. 

Mrs. Wurtremore. All right. 

Senator Dopp. Does your national board suggest several areas and 
ask the membership to indicate or select what ones they want to con- 
tinue to take an interest in? 

Mrs. Wurrremore. No. 

Senator Dopp. Let me ask you another question. 

Is this just a spontaneous unanimous interest on the part of 126,000 
women ? 

Mrs. Wuirremore. We get the national board in January, which 
has hundreds or thousands of these suggestions. They have been 
sorted already by local boards so that you don’t get ones that have no 
support locally, but we come up with usually sometimes three areas 
that have almost the same amount of backing, sometimes only two 
areas that have the same amount of backing. Then we may have 30 
or 20 others with diminishing demands behind them. The national 
board then has to sit down in Dineaey. And of course the wording of 
these things will be all different, so that we have to sit down and 
decide what most nearly represents the intent of the membership 
in these suggestions. 

We send that back early in February to local leagues, and they then 
have 3 months, February, March, and April—up until the convention 
at. the end of April—to analyze these suggestions. 

We send them not only the ones we think had the major interest and 
the wording that most nearly represents what the members were 
after, but we send them, all of the nonrecommended things, I mean the 
other suggestions that came in, so they can see those and see how much 
support there was for them. 

Then they discuss this again with their membership and their dele- 
gates come as representatives, uninstructed but knowing the thought 
of their membership. 

Senator Dopp. You present to the individual members all of the 
suggestions ? 

Mrs. Wuirremore. Yes; they all have access to these things as they 
go to their local meetings to discuss. You sve, if the national board 
has misinterpreted we hear very quickly that this wasn’t at all the 
intent they had under this item. 

Then we reword it. 
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Senator Dopp. I notice you said yes, they have access to them. I 
want to be sure 
Mrs. Wuirremore. Let me put 

Senator Dopp. Let me ask you my question. 

Mrs. Wurrremore. All right. .In the bulletin we have—a bulletin 
which goes back to every member and that has the proposed wording 
which is the board’s interpretation of what the members are after, so 
they all have it in their hands, and I am not sure whether we list these 
90. We don’t list the nonrecommended in the bulletin, but the local 
board has all of these, so, in the discussion, they can present it to the 
members. 

Senator Dopp. I still don’t know the answer to my question. What 
I am trying to find out is whether or not you do actually give to each 
member a list of all the subjects that have been suggested as matters 
you should take a continuing interest in. 

" Now, I don’t think that is a very involved question. You answered 
me by saying they have access to it. What do you mean by that? 

Mrs. Wurrremore. Well, we don’t mail 

Senator Dopp. Mrs. Whittemore, won’t you let me finish my ques- 
tion ? 

Mrs. Witrremore. Excuse me. 

Senator Dopp. What I want to know is: Do you actually send this 
information to each member or not? 

Mrs. Wuirremore. The bulletin gives the ones that have the major 
backing. 

Senator Dopp. Then the answer to my question is “No.” 

Mrs. Wuitrremore. The local board has the complete list. The 
membership meet at the local league meetings and at that time discuss 
all of the others. 

But it is at those local meetings, which is the significant time at 
which they have a chance to indicate to their delegates that are com- 
ing what their thinking is, so that is the point at which they indicate 
their thinking. 

Does that answer the question ? 

Senator Dopp. It doesn’t answer my question. I am trying to find 
out whether or not 126,000 members of this organization actually 
know what they have committed themselves to? Now you say you 
send it to the local chapter, or whatever you call it, and to this extent 
this is noted. But wouldn’t it be better if you sent this bulletin to 
every member? 

Mrs. Wuirremore. The bulletin does go to every member, and the 
bulletin does carry the suggestions that had enough interest to seem to 
be from members 

Senator Dopp. Yes, I know; but you have already imposed a kind 
of direction ? 

Mrs. Wuittemore. How? 

Senator Dopp. Well, you have already told them of those sugges- 
tions that, in the opinion of the board, there was the greatest interest 
on the part of the league. 

Mrs. Wuirremore. But, Mr. Chairman, if 

Senator Dopp. Maybe we just have trouble communicating here. 

Mrs. Wuirremore. Mr. Chairman, if you had received a thousand 
suggestions for a foreign policy item and three for an inflation control 
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item, is it loading something through national to pick the forei 
policy and say this was the one that had major member interest? 

Senator Dopp. I wouldn’t say that was loading it. 

Mrs. Wuitremore. Well, that is all that is done. And they still 
have the chance and they often do.work very hard to get one of the 
other ones. They write back and forth to each other trying to build 
up demand—for a national Federal education item, also, last year. 

Senator Dopp. All right. 

Mrs. Wuitremore. It is democratic, I can assure you. 

Senator Dopp. I am not suggesting that it isn’t, but I have heard 
questions asked as to how the league does operate. 

Mrs. Wuirremore. Yes. 

Senator Dopp. It is mysterious to some people and they haven’t had 
an opportunity to really know, and I thought that we should get some 
education on this. 

Mrs. Wuitremore. We are very proud of our procedures; first, in 
choosing the issues on which we will work. It is a very limited pro- 
gram. And then in establishing our positions once we have studied 
these. 

Senator Dopp. Thank you very much. 

Mrs. Wuttrremore. Thank you, Mr. Chairman. 

Senator Dopp. Mr. Harris. 

Do you solemnly swear that the testimony you give before this 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Harris. I do. 

Senator Dopp. We are glad to have you, Mr. Harris. You are as- 
sociate general counsel of the AFL-CIO, and we are anxious to hear 
you. 


TESTIMONY OF THOMAS E. HARRIS ON BEHALF OF THE AFI-CI0 


Mr. Harris. With the permission of the committee, I would like to 
submit this prepared statement for the record and then to summarize 
or skip certain parts of it. 

Senator Dopp. Of course. We will print it all in the record and 
you may skip any part you want to. 

It will all appear in the record. 

(The statement referred to is as follows :) 


STATEMENT OF THOMAS E. HARRIS ON BEHALF OF THE AFL-CIO 


My name is Thomas E. Harris. I am associate general counsel of the AFL- 
CIO and appear here on its behalf. We appreciate this opportunity to testify 
before the subcommittee. 

We would like, at the outset, to make clear our general position with regard 
to attacks currently being made upon the Supreme Court. 

In a recent and most able address on this subject, Representative Frank 
Thompson, Jr., Democrat, of New Jersey, suggested that the decisions which 
have given rise to this criticism fall into three categories. His analysis states: 

“The thrust of current criticism has been directed against three groups of 
Court decisions. In the first, the Court has said in effect that national security 
can be maintained without countenancing invasions of traditional constitutional 
rights of free speech, association, and due process of law. The Court has held 
that it is not within the jurisdiction of States to punish sedition against the 
Federal Government, that the investigatory power of Congress is limited by con- 
siderations of relevancy and fairness to witnesses, that the Smith Act is not 
violated by theoretical advocacy of Government overthrow, that employees in 
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nonsensitive positions are not within the reach of the present Federal loyalty- 
security program, that the State Department lacks authority to curb the right to 
travel on grounds of alleged subversive associations, and that a State may not 
deny an applicant’s right to practice the profession of law upon insubstantial 
findings that he did not possess ‘good moral character.’ Some of these rulings 
have rested upon the interpretation of statutes, but underlying each was a basic 
constitutional question: whether considerations of security provided overriding 
justification for restricting the exercise of constitutional rights. 

“In a second category of cases, the Supreme Court has rendered opinions which 
have had the effect of protecting the rights of accused persons in criminal cases 
toa fair trial. It has barred the use of confessions in the Federal courts where 
the accused had been detained unnecessarily by the police before arraignment, 
and extended the ban on the use of wiretap evidence in the Federal courts. In 
this area, also, criticism has been directed not at any single decision, but against 
the traditional authority of the Federal courts to review in habeas corpus pro- 
ceedings the fairness of procedures used in obtaining convictions in State cases. 

“The most vehement abuse of the Court has been reserved for its 1954 ruling 
in the school segregation cases that the operation of segregated public schools 
denied to Negro children the equal protection of the law. The May 17 decisions, 
in fact, mark the beginning date of the ‘new criticism’ of the Supreme Court. 
And while the Court’s protection of individual rights would undoubtedly have 
placed it in the line of fire in any case, it is clear that the desegregation opinions 
often are the unspoken basis of the attacks which follow almost every decision 
day.” 

As regards the first of these groups of cases, certain of the litigants involved 
were avowed Communists, and these decisions have been cited to support prepos- 
terous assertions that the Supreme Court is “soft” on communism or not doing 
its bit against the common foe. 

We wholly agree with Representative Lindsay’s rejection of these complaints. 
In a speech on April 17, 1959, he pointed out: 

“* * * Tt misses the point to argue that these decisions and opinions give aid 
and comfort to those who would undo us. The function of the Court is not 
to oppose those who would overthrow us; it is to apply constitutional and legal 
principles to specific cases.” 

The AFL-CIO takes a back seat to no one in the fight against communism. A 
resolution adopted in December 1955 by the AFL-CIO merger convention de- 
clares : 

“We do not believe that the Communist movement in this country poses, absent 
armed Soviet aggression, any serious threat to overthrow our Government. 
Nevertheless, it does serve as a recruiting ground for traitors, spies, and perhaps 
saboteurs, and its adherents are making every effort to obtain the Nation’s 
most guarded secrets. These dangers call for vigilant counterintelligence work, 
and for vigorous enforcement of the criminal laws and for an effective security 
system.” 

We firmly believe that these ends can be attained without trenching upon 
the traditional American liberties guaranteed by the Constitution and without 
unwarranted attacks upon the Supreme Court. 

We are concerned, too, about another point. The Supreme Court’s desegrega- 
tion decisions comprise a historic step forward in the field of human dignity. 
These decisions have brought down upon the Court attacks as furious as any in 
the history of the Nation. We oppose any action that might weaken the Court’s 
prestige and adversely affect compliance with the desegregation decisions. 

We in the AFL-CIO have not always agreed with the decisions of the Supreme 
Court in the past and I am sure we will not always agree with them in the 
future. But we believe that the independence of the Court is one of the great 
bulwarks of democracy and that its decisions should not lightly be overturned. 

We turn now to two bills pending before the committee which are of especial 
concern tous: S. 3 (sec. 1) and S. 1304. 


8. 3 


We will first address ourselves to our old acquaintance, section 1 of S. 8. 
This measure was initially introduced by Congressman Howard Smith, of Vir- 
ginia, in 1955, and the House version has always been numbered H.R. 3. Last 
year’s Senate version was 8S. 337. 

Section 1 provides: 

“That (a) chapter 1 of title 1 of the United States Code is amended by adding 
at the end thereof the following new section: 
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“ ‘Spc. 7. PREEMPTION—FEDERAL AND STATE StatTuTEs.—No Act of Congregs 
shall be construed as indicating an intent on the part of Congress to oceu 
the field in which such Act operates, to the exclusion of all State laws on the 
same subject matter, unless such Act contains an express provision to that eff, 
or unless there is a direct and positive conflict between such Act and a State law 
so that the two cannot be reconciled or consistently stand together.’ ” 

I will first discuss the application of section 1 generally, and will then consider 
its bearing on the field of labor relations which is our special concern. 


1. General effect of 8.3 


Article VI, clause 2, of the Constitution of the United States provides: 

“This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof * * * shall be the supreme Law of the Land * * * 
Thing in the Constitution or Laws of any State to the Contrary notwithstand. 
ing.” 

This clause, which is known as the supremacy clause, embodies certain constj- 
tutional principles, and in addition, the Supreme Court has itself developed 
certain principles for determining or inferring the intention of the Congress op 
such issues as whether or in what circumstances State statutes will be permitted 
to operate in a field delegated by the Constitution to the Federal Government, 
The constitutional principles embodied in the supremacy clause would not and 
could not be affected by 8S. 3, or any other act of Congress, though the indications 
are that some, at least, of the backers of S. 3 fail to understand this. On the 
other hand, the rules for determining the permissibility of State legislation 
on a particular subject which rest on the presumed or inferred intention of 
Congress, can be altered by an act of Congress specifically declaring its inten. 


tion. As regards this aspect of the matter, the questions are what congressional 


intent S. 3 expresses, and what effect, if any, S. 3 would have on the rules for 
determining congressional intention heretofore established by the Supreme Court. 

Constitutional principles.—Article VI, clause 2, of the U.S. Constitution makes 
it quite clear that State action which contravenes the Federal Constitution js 
invalid, and it is generally accepted that it is up to the Supreme Court to de 
cide in cases brought before it whether particular State action does conflict 
with the Federal Constitution. Some of the constitutional restrictions on State 
power prohibit the States from acting at all in particular fields, such as entering 
into treaties with foreign nations, while others, like the due process and equal 
protection clauses of the 14th amendment, protect individuals against unfair 
treatment by the States. 

Three years ago, for example, the Supreme Court held that a provision of 
the Charter of the City of New York requiring the discharge of any city em- 
ployee invoking the privilege against self-incrimination is unconstitutional as 
in violation of the due process clause of the 14th amendment (Slochower y. 
Board of Higher Education, 350 U.S. 551 (1956)). This decision, since it rests 
on the Court’s interpretation of the 14th amendment, could not be overturned 
by a simple act of Congress, but only by a constitutional amendment—or a 
change in the viewpoint of the Supreme Court. However, when a predecessor 
of 8S. 3 was discussed on the floor of the House of Representatives in April 1956, 
the Slochower case was cited by several members as demonstrating the need 
for that bill. 

More important, various Members of the House declared that they favored the 
bill in order to overrule the decisions of the Supreme Court in the school segre 
gation cases. The author of the original bill, Congressman Smith, of Virginia, 
endeavored to correct these misapprehensions. He said (102 Congressional Ree- 
ord, p. 5712) : 

“The gentleman referred to the segregation case. The bill which I have 
before the Judiciary Committee has no relationship to the segregation case. The 
passage of that bill would have no effect on it whatsoever. I do not think 
it has any effect upon the New York schoolteacher case either.” 

Congressman Smith later repeated the substance of these remarks at hearings 
before a subcommittee of the House Judiciary Committee. 

Congressman Smith is clearly correct that S. 3 would not and could not 
legalize State action in violation of the Federal Constitution. Hostility to the 
Supreme Court stemming from its segregation decisions seems, nevertheless, to 
account for much of the support for S. 3. 

Rules for determining the intention of Congress.—The Constitution empowers 
the Congress to regulate certain fields, such as “Commerce * * * among the 
several States,” without specifically barring State regulation. Here three 
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stress | different types of situations occur: (1) Congress may not have legislated at 
cupy | gil on a particular subject, so that the question is whether a State is free to 
b the | regulate it, Congress not having acted. The legal shorthand phrase employed 
fect, | for this situation is “the silence of Congress.” (2) Congress and one or more 
‘law | gtates may have legislated on the same subject, with the Federal and the State 

| legislation being consistent, or at least not inconsistent. Here the issue is 
sider _ whether the States may regulate the subject concurrently with the Federal 
Government or whether the Federal legislation “preempts” or “occupies” the 
| feld. (3) Congress and one or more States may have legislated on the same 
subject, but with the Federal and the State legislation being mutually incon- 
sistent. Here, too, the question is whether the States may regulate the subject 


nade | concurrently with the Federal Government. This last type of situation is some- 
ej times referred to as a conflict between Federal and State law. 

and- In all three of these situations it is, in general, the intention of Congress as to 
vnsti. whether State regulation shall be permitted that is controlling. If the Congress 


oped has expressly stated its intention, that disposes of the matter. If Congress has 

pot expressed its intention, the Supreme Court will itself determine the intention 
8 on of Congress, applying various rules and principles which the Court has developed 
ited for this purpose. S. 3 deals with these rules for determining the intention of 


nent. | congress when Congress has failed expressly to declare its intention. 

; and In order to determine what effects, if any, 8. 3 would have on these rules, I 
tions will examine the rules that the Court now follows in dealing with each of the 
n the three types of situation described above, and will consider the effects, if any, 
ation §, 3 would have on each of these rules. n 
n of (1) The silence of Congress.—In general the Court tends to uphold State 
nten- legislation on a subject which Congress has not regulated at all, except that— 
ional | « * * the States have not been deemed to have authority to impede substan- 
8 for | tially the free flow of commerce from State to State, or to regulate those phases 
ourt. | of the national commerce which, because of the need of national uniformity, 
akes | demand that their regulation, if any, be prescribed by a single authority 
ons | (gouthern Pac. Co. v. State of Arizona, 325 U.S. 761, 767).” 

0 de- In the case from which this quotation is taken, the Court, with Justices Black 
nflict and Douglas dissenting, held invalid, as applied to an interstate train, an Ari- 
State wna statute prohibiting the operation within that State of a passenger train 
a of more than 14 cars or a freight train of more than 70 cars. The subject of 


nfai train length, the Court majority concluded, called for regulation on a uniform 
niait national basis, if any. In other cases, however, the Court has upheld the appli- 
cation to interstate trains of State full train crew laws (Chicago RJ. & P.R. 


“— Co. v. Arkansas, 219 U.S. 453), and of State regulation of the weight and width 
i > of trucks passing interstate over its highways (South Carolina State Highway 
er ¥ Dept. v. Barnwell Bros., 303 U.S. 177, 184). 


reats We come then to the question of what effect S. 3 would have on the validity 
arned of State legislation, in a field open under the Constitution to Federal regulation 
OF 8 but not specifically barred to State regulation, as respects a particular subject 
essor | 10 which Congress has not legislated. When Congressman Smith testified on 
1956 BR. 3 before the House Judiciary Committee in 1955, he filed with it a brief 
need “ag an additional explanation of my bill” (hearings, p. 23). This brief dis- 
eussed at length the case of Southern Pac. Co. v. Arizona, adverted to above, 
.d the | aid also the question of what effects the bill would have on the validity of 
segre State legislation dealing with subjects in which Congress has not regulated. 
ginia, But the brief reaches no conclusion on this point; it says it is a difficult and 
1 Ree. doubtful question (see hearings, pp. 30-32). Thus, evidently Congressman 
Smith himself does not know whether his bill would apply at all where Con- 

have tess has power to act but has not. 
The Actually, according to its literal language, S. 3 would not apply in such a 
think ‘situation, since it deals only with the effect to be given to an “Act of Congress” 
in invalidating State legislation; and no act of Congress is involved in a “silence 
arings | of Congress” case. At any rate, the bill seems to invite relitigation of many long 

settled “silence of Congress” cases. 
d not (2) Federal preemption.—We come next to the situation where Congress has 
to the legislated upon a subject and a State has also legislated, but there is no direct 
ss, to , Conflict between the Federal and the State law, so that the issue is whether the 
Federal law is intended to preempt the field. Such an issue may arise (1) where 
owers | the State law is in all particulars identical with the Federal (Bethlehem Steel 
ig the | (0. v. New York State Labor Relations Board, 330 U.S. 767 (1947)); or (2) 
three | where the State law is identical with the Federal as respects the particular issue 
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before the Court though not identical in all other respects (Garner v. Teamsters 
346 U.S. 485 (1953) ) ; or (3) where the State law deals with a particular matter 
which is not squarely covered by a Federal statute dealing with the same general 
subject (United Construction Workers, etc. v. Laburnum Construction Corp., 347 
U.S. 656 (1954) ) ; or (4) where it is possible to allow State and Federal laws to 
operate concurrently, as is usually the case with criminal statutes, even though 
they are not consistent with each other. All of these situations may be said to 
involve a question of Federal preemption, although the line between preemption, 
on the one hand, and conflict between Federal and State law, on the other, ig 
not always clear. 

In all of these situations the intention of Congress is decisive, and if Congress 
has clearly expressed its intention that is the end of the matter. The Supreme 
Court has, however, devised a number of rules for ascertaining the intention of 
Congress when no intention is expressly stated. Realistically the problem js 
sometimes rather to decide what Congress would have intended if it had thought 
of the problem. 

For example, if the Federal statute regulates a subject in precise detail, the 
Supreme Court tends to find that Congress intended to occupy the field to the 
exclusion of State legislation. Again, if the subject is one in which the Federal 
interest is regarded as peculiarly dominant, the Court is more ready to find q 
congressional intention to preclude State regulation. Examples of the latter are 
sedition against the United States (Pennsylvania v. Nelson, 350 U.S. 497 (1956)) 
and registration of aliens (Hines v. Davidowitz, 312 U.S. 52). Further the 
Supreme Court has sometimes said that there is a presumption that a Federal act 
is meant to occupy the field, unless it states otherwise (California v. Zook, 336 
U.S. 725, 740 (1949)). Contrariwise, however, the Court has also said (Clover- 
leaf Butter Co. v. Patterson, 315 U.S. 148, 156 (1942) ): 

“When the prohibition of State action is not specific but inferable from the 
scope and purpose of the Federal legislation, it must be clear that the Federal 
provisions are inconsistent with those of the State to justify the thwarting of 
State regulation.” 

All of these are simply rules of statutory construction, or of divining the un- 
expressed intention of Congress. 

It is with these rules for determining whether or not a Federal act preempts 
the field, to the exclusion of State legislation, that the first section of S. 3 deals, 
In fact this is the only situation with which it expressly deals. 

S. 3 provides that an act of Congress shall not be construed as indicating an 
intention upon the part of Congress to occupy the field in which the Federal 
act operates, to the exclusion of all State laws on the same subject matter, 
unless (1) the Federal act contains an express provision to that effect, or (2) 
there is a direct and positive conflict between the Federal act and State law so 
that the two cannot be reconciled or consistently stand together. 

It is for the most part impossible to say what changes this bill would bring 
about in the preemption doctrines heretofore followed by the Supreme Court. 
As pointed out in the House Judiciary Committee minority report last year 
(nm 327: 

“The one type of situation in which H.R. 3 would clearly eliminate judicially 
inferred preemption as a basis for nullifying State law is where the provisions 
of a State law are identical to the provisions of a Federal law.” 

Much support for section 1 of S. 3 seems to derive from resentment at the 
Supreme Court’s holding in Pennsylvania v. Nelson, 350 U.S. 497 (1956), that 
the Federal legislation dealing with subversion against the United States pre 
cludes concurrent state prosecutions for that offense. Yet it is not even clear 
that section 1 of S. 3, if it stood alone, would overturn the Nelson decision. 
None of the State statutes dealing with sedition against the United States are 
identical with the Federal legislation on the subject, so that the Court might 
well conclude, in the language of section 1, that “there is a direct and positive 
conflict between” the Federal and the State sedition legislation “so that the two 
cannot be reconciled or consistently stand together.” 

While S. 3 would direct the Supreme Court not to find Federal preemption in 
one type of situation (i.e., where State and Federal laws are identical), it is 
not clear what effect it would have in the other types of situations discussed 
above. It is even difficult to say whether on balance section 1 of S. 3 would 
result in expanded or contracted Federal preemption. All that can be said with 
certainty is that it would invite relitigation of many issues. 

(3) Conflict between Federal and State law.—Article VI, clause 2, of the 
Constitution provides that in the event of a conflict between a valid Federal 
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statute and a State statute, the Federal law prevails. S. 3 could not, and does 
not purport to, change this constitutional principle. 

However, numerous borderline cases arise in which the courts are called on 
to decide whether a particular Federal statutory provision does or does not con- 
flict with a particular State law. During the last 75 years the Supreme Court 
has ruled on hundreds of cases where there was some measure of conflict, or at 
Jeast of inconsistency, between Federal and State law, and the question was 
whether the degree of conflict necessitated invalidation of the State law. 

One formula for resolving these issues was stated as follows by the Supreme 
Court in Kelly v. Washington, 302 U.S. 1, 10, 58 S. Ct. 87, 92 (1937) quoted with 
approval in United Construction Workers, etc. v. Laburnum Construction Corp., 
347 U.S. 656, 663, 74 S. Ct. 833, 837 (1954) : 

“* * * [W]hen Congress does exercise its paramount authority,. it is obvious 
that Congress may determine how far its regulation shall go. There is no con- 
stitutional rule which compels Congress to occupy the whole field. Congress may 
eircumscribe its regulation and occupy only a limited field. When it does so, State 
regulation outside that limited field and otherwise admissible is not forbidden 
or displaced. The principle is thoroughly established that the exercise by the 
State of its police power, which would be valid if not superseded only where the 
repugnance or conflict is so ‘direct and positive’ that the two acts cannot ‘be 
reconciled or consistently stand together.’ ” 

As respects its literal language, section 1 of S. 3 does not deal with the question 
of conflict between State and Federal statutes, but only with the question of 
preemption of the field by a Federal act. However the line between the two is 
often shadowy, and one of the two formulae S. 3 employs for determining pre- 
emption, i.e., that there must be a direct and positive conflict, etc., is derived 
from the conflict cases quoted above. 

Here again, it is impossible to say what concrete effects S. 3 would have; and 
all that is certain is that it invites relitigation of many long settled issues. 

The 1958 Senate committee report on S. 337 (now sec. 1 of S. 3), declares 

p.3): 

“* * * The state of the law concerning the operations of State statutes, and 
their relationship to Federal statutes in the same field, is unclear. Unless some 
legislative action is taken, a substantial volume of litigation may result.” 

Actually as the report elsewhere recognizes (p. 2), these cases have been 
arising in substantial numbers for some years; and in fact for many decades. 
In our view, however, section 1 of S. 3 would do nothing to reduce the number 
of such cases arising in the future, while it would invite the relitigation of 
large numbers of cases heretofore decided. 

The 1958 report of the House Judiciary Committee likewise does not in our 
view make out a case in support of this bill; and in fact it discloses considerable 
ignorance with respect to the general subject. The report states (pp. 2-3): 

“Certain decisions of the Supreme Court of the United States in recent years, 
particularly those involving the regulation of commerce by both State and Federal 
Governments, have nullified many State laws by the doctrine of Federal 
preemption. 

“These decisions have brought about widespread criticism that the Court has 
been indulging in judicial legislation by reading into statutes a legislative intent 
to occupy whole fields to the exclusion of State and local governments. In sup- 
port of their position, the proponents cite such cases as Pennsylvania v. Nelson 
(350 U.S. 497 (1956) ); Phillips Petroleum Company v. Wisconsin (347 U.S. 672 
(1954) ) ; Slochower v. The Board of Higher Education (350 U.S. 551 (1956) ) ; 
Railway Employees’ Department v. Hanson (351 U.S. 225 (1956) ); and Clover- 
leaf Company v. Patterson (315 U.S. 148 (1942) ).” 

Of the five cases thus cited, only the first and the last, i.e., the Nelson and 
Cloverleaf cases, have any relevancy to the statements they are cited to support. 

The Nelson case, as already noted, does involve preemption, though not regu- 
lation of commerce. 

The Cloverleaf case presented the issue whether Federal statutes regulating 
the manufacture, for sale interstate, of renovated butter, precluded concur- 
rent regulation by the State of Alabama. The Court held by a vote of 5 to 4 
that the Alabama regulatory scheme was inconsistent with the Feder»1 and 
must therefore fall. The justices voting to strike down the State regulation 
were Reed, who wrote the opinion, Roberts, Black, Douglas, and Jackson, while 
Stone, Frankfurter, Murphy, and Byrnes dissented. The Cloverleaf case is a 
typical preemption case in its subject matter, and the division of the Court in that 
case illustrates what is also typical of preemption cases, that the votes of the 
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individual justices cannot be forecast on the basis of their general. classification 
as liberal or conservative. 

It is not clear whether S. 3 would produce a different result in the Cloverleagt 
case. In its opinion in that case the Court majority stated the general rule on 
preemption as follows (315 U.S. at 156) : 

“When the prohibition of State action is not specific but inferable from the 
scope and purpose of the Federal legislation, it must be clear that the Federal 
provisions are inconsistent with those of the State to justify the thwarting of 
State regulation.” 

This formulation, it will be noted, is much the same as the latter half of §. 3, 
Whether one agrees or disagrees with the Cloverleaf decision—and obviously it 
was a close case—it is a slim basis for enacting general legislation like S, 3 
15 years later. 

None of the other three cases cited are pertinent to the discussion in the 
majority report. 

In the Phillips Petroleum Company case the Supreme Court held that the 
Federal Power Commission has authority under the Federal Natural Gas Act to 
regulate the rates charged by a natural gas producer which sells gas to inter. 
state pipeline companies for interstate transportation and resale. The only 
issue was the scope of the Federal Power Commission's authority under the 
Federal Act. No State statute is so much as referred to in the opinion, and 
the decision has nothing to do with preemption or with conflict between State 
and Federal law. 

in the Siochower case, as already noted, the Supreme Court held that a provi- 
sion of the charter of the city of New York requiring the discharge of any city 
employee invoking the privilege against self-incrimination is unconstitutional as 
in violation of the due process clause of the 14th amendment. As has also been 
pointed out, when a predecessor of S. 3 was discussed on the floor of the House 
in April 1956, Congressman Howard Smith endeavored to correct the misappre- 
hension of some of the Members that his bill had some relation to the Slochower 
case. He said, “I do not think it has any effect upon the New York school- 
teacher case, either.”” Congressman Smith was entirely correct. The Slochower 
ease does not involve preemption or contlict between State and Federal law but 
rests on the Supreme Court’s interpretation of the 14th amendment. It would 
not be affected by S. 3: nor could 8S. 3 be rewritten to affect it since Congress is 
powerless to direct the Supreme Court how to interpret the Constitution, al- 
though it ean direct it how to interpret Federal statutes. 

The minority views of the House Judiciary Committee, though in general a 
competent and scholarly job, likewise reflect the misapprehension that the 
Slochower case has to do with preemption and would be affected by S. 3. (See 
“Minority Views,” p. 10.) 

In Railway Employees’ Department v. Hanson (351 U.S. 225 (1956)), the 
Supreme Court held, unanimously, that the 1951 amendment to the Railway 
Labor Act allowing union shop agreements between railroads and unions of 
their employees, notwithstanding any law of any State to the contrary, does 
not violate the Federal Constitution and is within the constitutional power of 
Congress; and hence that it overrides the so-called right-to-work law of Ne 
braska. The Federal statute specifically permits union shop agreements “Not 
withstanding * * * any other provisions of this Act, or of any other statute 
or law of the United States, or Territory thereof, or of any State.’ Thus, in 
that statute Congress has expressly stated its intention to override conflicting 
State law, so that the only question before the Court was whether the Federal 
law was valid. Criticism of the Hanson decision thus must rest on the theory 
that the Supreme Court should have held unconstitutional the Federal statute 
in question, which would be a curious position for the House Judiciary Com- 
mittee to take. Quite evidently, however, the committee majority had no notion 
wheat the Hanson case was about. 

The supporters of section 1 of S. 3 seem to be under an erroneous impression 
with regard to the general attitude and philosophy of the Supreme Court Justices 
over the years with respect to the problem of concurrent State regulation of 
matters subject also to Federal regulation. The Supreme Court’s holdings over 
the last few years in the school segregation cases, in various cases involving 
civil rights issues under the Constitution (such as the Slochower case), and in 
the Nelson (State sedition law) case, seem to have created the impression in the 
minds of many Congressmen that the Court as at present constituted is more 
given to invalidating State law on the grounds of Federal preemption or con- 
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flict with Federal law than was formerly the case. I do not believe, however, 
that any student of Supreme Court history would agree with this conclusion. 

Most State legislation which is challenged in the Supreme Court as in con- 
flict with the principles of the Federal system, or on the grounds of Federal 
preemption or of conflict with Federal statute, involves State regulation of 
manufacturing (such as the processing of agricultural products), or of the ship- 
ment of agricultural products (such as oleomargarine or diseased cattle), or of 
rail, bus, or truck transportation, or, finally, various types of business taxes 
which are claimed to burden interstate commerce unduly. Most of the chal- 
lenges to this State legislation come, therefore, from business or commercial 
interests. There are, it is true, a number of cases in which unions have chal- 
lenged State legislation on grounds of Federal preemption or of conflict with 
Federal law, and a somewhat smaller number of cases in which employers have 
challenged State labor relations legislation on these grounds (Bethlehem Steel 
Company v. New York State Labor Relations Board, 330 U.S. 767 (1947) and 
Guss v. Utah Labor Relations Board, 353 U.S. 1 (1957) are examples of such 
employer challenges.) ‘These cases are, however, relatively few in number as 
compared with those involving State regulation of business and commerce; and 
as brought out in more detail below the Supreme Court has found Federal pre- 
emption in only a very narrow area in the labor relations field. Few, if any, 
of the preemption or conflict cases involve any issue of civil rights, for the 
reason that these issues are normally disposed of under the Constitution rather 
than under any Federal statute. 

Also, as I indicated earlier, the general categorization of a Justice as “liberal” 
or “conservative” is an unsafe guide as to what his attitude will be on preemp- 
tion. In general, however, judges regarded as liberal tend to uphold State 
regulations of business or commerce which are challenged on grounds of Federal 
preemption or of conflict with Federal law, while conservative judges tend to 
invalidate them. Thus, it was Black and Douglas who, dissenting, voted to 
uphold the validity of the Arizona train length law; while the conservative Court 
presided over by Justice Taft in the 1920’s probably went furthest in invalidat- 
ing State legislation. Again, this February, when the Court divided sharply 
over the validity of a State income tax on interstate operations of a foreign 
corporation, those voting to uphold the tax were Warren, Black, Douglas, Clark, 
Harlan, and Brennan, while Frankfurter, Whittaker, and Stewart dissented 
(Northwestern States Portland Cement Co. v. Minnesota, decided February 24, 
1959). 

However, in some quarters at least there seems to be growing awareness of 
the dangers of the shotgun approach embodied in 8S. 3. We are pleased to 
note that the American Bar Association now endorses the position we have 
long taken on this bill, viz, that if the Supreme Court in any particular decision 
misinterprets the intent of Congress with respect to Federal preemption, the 
proper course is for the Congress to amend the statute involved, rather than 
to seek to deal with the matter through a general bill such as 8. 3. 

A bar association resolution, adopted on February 24, 1959, by its house of 
delegates, states: 

“Whereas recent decisions of the U.S. Supreme Court, in cases involving 
national and State security and with particular reference to Communist activ- 
ities, have been severely criticized and deemed unsound by many responsible 
authorities ; and 

“Whereas problems of safeguarding national and State security have been 
exposed or created thereby which this association feels would be best solve! 
by the careful study of each decision, and the prompt enactment of sound 
amendments to existing laws within the constitutional powers of the Congress ; 
Now, therefore, be it 

“Resolved, That this association recommend to the Congress the prompt and 
careful consideration and study of recent decisions of the U.S. Supreme Court 
and the preparation and passage of separate amendments to the laws involved 
so as to remove any doubt as to the intent of the Congress, and to remedy any 
defect in the existing law revealed by the decisions.” [Emphasis added.] 

2. Effect of S. 3 on labor relations 

I come now to the question of what effect, if any, S. 3 would have on the par- 
ticular subject of labor relations. 

The Federal Government has in the Taft-Hartley and other statutes regulated 
labor relations affecting interstate commerce in very considerable detail. Not 
a single state has labor relations legislation which wholly follows the Federal 

39483 —59— pt. 1 22 
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legislation on the subject. Thus, we might expect a large measure of Federal] 
preemption in the field of labor relations, and that its decisions would have 
virtually ousted the States from this field. 

However, this is not entirely the case. The Supreme Court has held that the 
Federal statute provides the exclusive remedy as respects the civil prevention 
of unfair labor practices not involving violence (Garner v. Teamsters, 346 U.S, 
485 (1953)) and damage suits arising out of such unfair labor practices (San 
Diego Building Trades Council v. Garmon, No. 66, October term 1958, decided 
April 20, 1959). It has likewise held that the Federal procedures for resolving 
union representation issues are exclusive (Bethlehem Steel Co. v. New York 
Labor Relations Board, 330 U.S. 767 (1947). On the other hand, the Supreme 
Court has held that the States may exercise concurrent authority as respects the 
civil prevention of unfair labor practices involving breaches of the peace (Auto 
Workers v. Wisconsin Board, 351 U.S. 266 (1956) ) ; the criminal punishment of 
breaches of the peace or other misconduct taking place during labor disputes, 
and suits for damages for unlawful conduct occurring during such disputes 
(United Construction Workers v. Laburnum Construction Corp., 347 U.S. 656 
(1954) ; Auto Workers v. Russell, 356 U.S. 634 (1958) ). 

It is thus evident that S. 3 is not likely to result in greatly expanded State 
authority in the field of labor relations, since the States have concurrent au- 
thority in a good deal of that field at present. As noted, no State has a labor 
relations law which is entirely consistent with the Federal law, and under the 
supremacy clause of the Constitution, and under the terms of S. 3 also, the 
State laws are inoperative at least insofar as they are inconsistent with the 
Federal law. The supreme Court has also held, however, in a unanimous deci- 
sion, that the States may not undertake the prevention of unfair labor practices 
(other than those involving breaches of the peace) even if the State law happens 
to be identical with the Federal as respects the particular situation at issue 
(Garner v. Teamsters, 346 U.S. 485 (1953)). Speaking through Justice Jackson, 
the Court said (346 U.S. at 490-491) : 

“Congress did not merely lay down a substantive rule of law to be enforced 
by any tribunal competent to apply law generally to the parties. It went on to 
confide primary interpretation and application of its rules to a specific and 
specially constituted tribunal and prescribed a particular procedure for investi- 
gation, complaint and notice, and hearing and decision, including judicial relief 
pending a final administrative order. Congress evidently considered that cen- 
tralized administration of specially designed procedures was necessary to obtain 
uniform application of its substantive rules and to avoid these diversities and 
conflicts likely to result from a variety of local procedures and attitudes toward 
labor controversies.* * * A multiplicity of tribunals and a diversity of proce- 
dures are quite as apt to produce incompatible or conflicting adjudications as are 
different rules of substantive law.” 

The question thus arises whether 8S. 3 would validate a State law dealing with 
the civil prevention of unfair labor practices as respects its application to a 
particular situation as to which the State law is identical with the Federal. As 
regards the first test of S. 3, ic., whether the Federal act contains an express 
provision indicating an intention on the part of Congress to occupy the field 
of civil prevention of unfair labor practices, the Taft-Hartley Act does not con- 
tain such a provision, even though it is quite clear from the legislative history 
of the act that the Congress in fact intended to occupy the field. A provision 
that the remedies before the National Labor Relations Board were to be exclu- 
sive, which was contained in the Wagner Act, was dropped from the Taft-Hart- 
ley Act, not for the purpose of permitting concurrent State jurisdiction over 
the civil prevention of unfair labor practices but because Taft-Hartley provides 
for temporary injunctions and for damage suits against unions in the Federal 
district courts in certain situations. The conference report states (Rept. No. 
510, 80th Cong., Ist sess., p. 52): 

“The House bill omitted from section 10(a) of the existing law the language 
providing that the Board’s power to deal with unfair labor practices should not 
be affected by other means of adjustment or prevention, but it retained the lan- 
enage of the present act which makes the Board’s jurisdiction exclusive. The 
Senate amendment, because of its provisions authorizing temporary injunctions 
enjoining alleged unfair labor practices and because of its provisions making 
unions suable, omitted the language giving the Board exclusive jurisdiction of 
unfair labor practices, but retained that which provides that the Board’s power 
shall not be affected by other means of adjustment or prevention. The con- 
ference agreement adopts the provisions of the Senate amendment.” 
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It would be anomalous if this chance dropping of the express provision in 
the National Labor Relations Act that that act was intended to occupy the field 
were to result, contrary to the clear intention to Congress, in concurrent State 
authority. 

As respects the second standard in S. 3, that there be “a direct and positive 
conflict between such act and a State law so that the two cannot be reconciled or 
consistently stand together,” the critical question, as respects the labor rela- 
tions field, is whether this criterion requires consistency between the entire Fed- 
eral act and the entire State act, or only that the State law be consistent with 
the Federal as respects the particular case. If the latter view be taken, S. 3 
would result in increased concurrent State authority over the civil prevention 
of unfair labor practices; and also over the determination of union representa- 
tion proceedings. It would in effect permit the States to handle labor disputes 
or representation proceedings affecting commerce in any situation where their 
law is consistent with the Federal law. 

However, it is not at all clear that S. 3 would establish concurrent State 
jurisdiction over the prevention of unfair labor practices, in situations where 
the State law is the same as the Federal. As is generally true with respect 
to S. 3, all that is possible to say with assurance is that it invites relitigation 
of the issue. 

It is of course always open to the Congress to reconsider the question whether 
the States should exercise concurrent jurisdiction over labor disputes (not in- 
volving violence) covered by the Federal act. In fact the Congress is concur- 
rently considering this issue: The Kennedy-Ervin bill approved by the Senate 
last Saturday night provides for a limited measure of concurrent State juris- 
diction. Without going into the merits of this particular provision of Kennedy- 
Ervin, we are emphatically of the view that if Congress is disposed to under- 
take some readjustment of Federal and State jurisdiction over labor relations 
it should proceed by way of a bill dealing specifically with labor relations, and 
not by any such general measure as section 1 of 8. 3. A rifle is more accurate 
than a shotgun. 

CONCLUSION 


In the view we take, the enactment of S. 3 would be undesirable for the fol- 
lowing reasons: 

1. Its principal motivation seems to be to rebuke the Supreme Court for its 
decisions on segregation and civil liberties. Although as far as we can see the 
bill would in fact have no effect on Supreme Court decisions in these fields, we 
are not sympathetic with this motivation. 

2. It is impossible to predict what effects the bill would have in fields where 
it would apply: The only thing that is certain is that it invites relitigation of 
innumerable long settled issues. 

3. As respects labor relations specifically, while we are not happy about the 
present distribution of authority in this field between the States and the Federal 
Government, it is unlikely that S. 3 would, from our standpoint, effect any im- 
provement. In any event, a general bill of this sort is a poor way to go about 
dealing with the problem of the proper division of responsibilities between the 
Federal Government and the States in the labor relations field. 


S. 1304 


We come now to the second of the two bills on which we wish to comment in 
detail. 

S. 1304 extends the summary dismissal act of August 26, 1950, to cover all 
Federal employees. In other words, it overrules Cole v. Young (351 U.S. 536 
(1956) ). 

A resolution dealing with the Government’s personnel screening program—its 
so-called security program—adopted at the latest (1957) AFL-CIO convention 
states in part: 

“The American labor movement has a great heritage as a foremost champion 
of the preservation and extension of individual civil liberties in our land. We 
rededicate ourselves to the task of keeping inviolate the fundamental freedoms 
guaranteed to every American by the Constitution and the Bill of Rights. 

“The AFL-CIO stands not only as a bastion of freedom but also as a bulwark 
against the threat of international communism to our way of life and to the entire 
free world. In the face of this ever-present danger there is a need to mainfain 
an effective security system against espionage and subversive activities by our 
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totalitarian foes. This danger requires the maintenance of effective counter- 
intelligence for vigorous enforcement of criminal laws and. for an effective se- 
curity system administered with full safeguards of the individual liberties guar- 
anteed by our laws. * * * 

“Resolved, That the AFL-CIO welcomes the recent decision of the U.S, 
Supreme Court dealing with loyalty and security. ‘These decisions served to 
strengthen the individual liberties of all Americans. 

“Properly, the application of the necessary security measures should be limited 
to persons having access to secret or highly classified information affecting na- 
tional security. To go beyond this limit and to subject to security screening thou- 
sands of individuals employed in defense facilities and in the Government estab- 
lishments, but having no access to security information is not only unnecessary 
but objectionable. We, therefore, are opposed to legislative proposals which 
would apply security screening wholesale to employees in such plants, establish- 
ments, or facilities without regard to the access of such employees to top-secret 
security information.” 

We are, therefore, opposed to S. 1304 or any other bill which extends security 
screening to Government employees not having access to secret or highly classi- 
tied information affecting national security. 

it is possible, of course, that Government employees holding certain positions 
might engage in espionage on behalf of the Soviet Government or some other 
foreign power, or might attempt to shape policy in the interests of such a govern- 
ment rather than of this country. Hence, it is desirable to exclude from these 
Government posts persons who are not loyal to the United States. There can be 
no quarrel about that. 

The needs of security would seem to be met, however, simply by a security 
program applying to all sensitive jobs, that is, to those jobs involving access to 
classified information or having a substantial policymaking function. 

S. 1804, however, would extend, or reextend, security screening far beyond 
sensitive or policymaking jobs. It extends the summary dismissal act to all 
Government jobs. It applies not only to scientists at the Bureau of Standards 
who have access to top secret information, but to all Government employees. 
Plainly the proposed coverage is not related to security considerations. 

The proposal to extend the security program to all Government employees 
reflects, presumably, the sentiment that disloyal persons or Communists do not 
deserve Government jobs. This sentiment is easy to understand. But since, 
as we believe, no security interest is involved, we think the proposed extension 
of the security program too high a price to pay for the exclusion of Communists 
from nonsensitive jobs. 

The operation in the past of such a broad security program involved the 
harrassment of, and financial and emotional damage to, many thousands of 
Government employees. It results in widespread damage to the morale of the 
Government service. In our judgment it damaged civil rights and the whole 
fabric of free society. We see no reason to repeat these mistakes of the past. 

Furthermore, it seems likely that an actual loss in security may be included 
in the price paid for this wide extension of the security program. When the 

yovernment tries to watch everyone, it can’t watch anyone very well. The more 
people the FBI must investigate, the fewer really thorough jobs will it be able 
to do. . 

Also, the Government security programs cost money. Even in purely financial 
terms, the exclusion of Communists from nonsensitive jobs may be an expensive 
luxury. 

I have spoken thus far as though the issue presented by S. 1304 were whether 
the Federal security program should be reinstituted for Government employees 
not holding sensitive jobs. As our convention resolution makes clear, we would 
be opposed to such a measure, 

However, although I understand there is some difference of opinion among 
lawyers on the point, it does not seem to me that this issue is the one really 
raised by S. 1304. What was at stake in Cole v. Young, as I read the opinion, 
was not whether the Government was authorized to operate a security program 
covering employees in nonsensitive positions, but simply whether it could in 
the operation of such a program apply the summary dismissal procedures and, 
perhaps, the substantive standard authorized by the act of August 26, 1950. 

The Lloyd-La Follette Act provides (5 U.S.C. 652) that civil service employees 
may be removed or suspended without pay “for such cause as will promote the 
efficiency of such service and for reasons given in writing.” It goes on to pro- 
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vide, however, that any person whose removal or suspension without pay is 
sought shall, prior to removal or suspension, be furnished with a written copy 
of the charges against him, be allowed a reasonable time for filing a written 
answer thereto, and be furnished with a written decision. The Veterans’ Prefer- 
ence Act (5 U.S.C. 863) also gives civil service employees covered by it the right 
to appeal to the Civil Service Commission. 

The act of August 26, 1950, on the other hand, authorizes suspension without 
pay in advance of any charges or other proceedings. It likewise provides that 
the determination by the agency head concerned shall be “conclusive and final.” 

Ags respects the substantive standard for dismissal, the act of August 26, 1950, 
authorizes the agency head to terminate employment— 

“* * * whenever he shall determine such termination necessary or advisable 
in the interest of the national security of the United States * * *.” 

It would appear that this standard is looser than that prevailing under the 
Lloyd-La Follette Act. The Supreme Court indicated, however, in its opinion in 
Cole v. Young, that a reasonable doubt as to loyalty is cause for dismissal under 
the Lloyd-La Follette Act. That act is, moreover, to be read in the light of Public 
Law 330, 84th Congress, August 9, 1955, which makes it a felony for any person 
to hold employment in the Government of the United States who— 

“(1) advocates the overthrow of our constitutional form of government in the 
United States; 

(2) isa member of an organization that advocates the overthrow of our con- 
stitutional form of government in the United States, knowing that such organiza- 
tion so advocates * * *,.” 

At any rate the Supreme Court seems to have gone out of its way in Cole v. 
Young to make it clear that it was not inhibiting the operation of any loyalty 
program, even as to nonsubstantive Government jobs. Thus it said (351 U.S. at 
548-544) : 

“In interpreting the 1950 act, it is important to note that that Act is not the 
only, nor even the primary, source of authority to dismiss Government employees. 
The general personnel laws—the Lloyd-La Follette and Veterans’ Preference 
Acts—authorize dismissals for ‘such cause as will promote the efficiency of the 
service’, and the ground which we conclude was the basis for petitioner’s dis- 
charge here—a reasonable doubt as to his loyalty—was recognized as a ‘cause’ 
for dismissal under those procedures as early as 1942. Indeed, the President’s 
so-called loyalty program, Executive Order No. 9835 (12 Fed. Reg. 1935, 5 U.S.C.A. 
sec. 631) note, which prescribed an absolute standard of loyalty to be met by 
all employees regardless of position, had been established pursuant to that general 
authority 3 years prior to the 1950 act and remained in effect for nearly 3 years 
after its passage. Thus there was no want of substantive authority to dismiss 
employees on loyalty grounds, and the question for decision here is not whether 
an employee can be dismissed on such grounds but only the extent to which the 
summary procedures authorized by the 1950 act are available in such a case.” 

Considering S. 1304 from this narrower standpoint, we are of course equally 
opposed to it. Since we do not believe that a security or loyalty program is 
warranted at all for Government employees holding nonsensitive jobs, it of course 
follows that we oppose implementing such a program with a procedure for sus- 
pension without pay in advance of charges, or taking from veterans their right 
of appeal to the Civil Service Commission, or authorizing the very loose standard 
for removal found in the act of August 26, 1950. 

The AFL-CIO appreciates this opportunity to present its views to the 
committee. 


Mr. Harris. Thank you. To begin with, we would like to make 
clear our general position with regard to attacks that have been made 
in the last year or two upon the Supreme Court. 

In analyzing that problem, I started out by quoting at some length 
from a speech of Representative Thompson. I am advised by our 
legislative director, Mr. Biemiller, that I might have done better to 
quote Senators before a Senate committee, but since the two Senators 


present are former Members of the other House, I hope they will 
excuse this breach. 
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Senatur Dopp. No excuse is necessary. 

Mr. Harris. In this recent and most able address on this subject, 
Representative Frank Thompson, Jr., Democrat, of New Jersey, su 
gested that the decisions which have given rise ‘to this criticism fall 
into three categories. 

His analysis : states: 


The thrust of current criticism has been directed against three groups of 
Court decisions. In the first the Court has said in effect that national security 
can be maintained without countenancing invasions of traditional constitutional 
rights of free speech, association, and due process of law. The Court has held 
that it is not within the jurisdiction of States to punish sedition against the 
Federal Government, that the investigatory power of Congress is limited by 
considerations of relevancy and fairness to witnesses, that the Smith Act is not 
violated by theoretical advocacy of Government overthrow, that employees in 
nonsensitive positions are not within the reach of the present Federal loyalty- 
security program, that the State Department lacks authority to curb the right 
to travel on grounds of alleged subversive associations, and that a State may 
not deny an applicant’s right to practice the profession of law upon insub- 
stantial findings that he did not possess “good moral character.” Some of these 
rulings have rested upon the interpretation of statutes, but underlying each was 
a basic constitutional question: whether considerations of security provided 
overriding justification for restricting the exercise of constitutional rights. 


His second category of cases has to do with the administration of 
criminal law. In that category fall such decisions as the Mallory 
opinion. And the third case, or class of cases, and that which has no 
doubt given rise to “the most vehement abuse of the Court,” in Con- 
gressman Thompson’s language, is the ruling in the school segregation 
cases. 

Quoting Mr. Thompson’s analysis further : 

The most vehement abuse of the Court has been reserved for its 1954 ruling 
in the school segregation cases that the operation of segregated public schools 
denied to Negro children the equal protection of the law. The May 17 decisions, 
in fact, mark the beginning date of the “new criticism” of the Supreme Court. 
And while the Court’s protection of individual rights would undoubtedly have 
placed it in the line of fire in any case, it is clear that the desegregation opinions 
ow are the unspoken basis of the attacks which follow almost every decision 

ay 

As regards the first of these groups of cases, certain of the litigants 
involved were avowed Communists, and these decisions have “been 
cited to support preposterous assertions that the Supreme Court is 
“soft” on communism, or not doing its bit against the common foe. 

We wholly agree with Representative Lindsay’s rejection of these 
complaints. I understand that he filed a statement here yesterday 

Senator Dopp. Yes. 

Mr. Harris. In which he pointed out that it was not up to the 
Supreme Court to fight communism. That its function was to apply 
constitutional and legal principles to specific cases. 

We are, of course, now in agreement with that view and do not 
feel that the Supreme Court’s decisions, however they go, should be 
used as a basis for an attack upon the Court as an institution or upon 
the Justices as individuals. 

The AFL-CIO takes a back seat to no one in the fight against com- 
munism. A resolution adopted in December 1955 by the AFL-CIO 
merger convention declares: 





We do not believe that the Communist movement in this country poses, absent 
armed Soviet aggression, any serious threat to overthrow our Government. 
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Nevertheless, it does serve as a recruiting ground for traitors, spies, and per- 
haps saboteurs; and its adherents are making every effort to obtain the Nation’s 
most guarded secrets. These dangers call for vigilant counterintelligence work, 
and for vigorous enforcement of the criminal laws and for an effective security 
system. 

We firmly believe that these ends can be attained without trenching 
upon the traditional American liberties guaranteed by the Constitu- 
tion; and without unwarranted attacks upon the Supreme Court. 

We are concerned, too, about another point. The Supreme Court’s 
desegregation decisions comprise a historic step forward in the field 
of human dignity. These decisions have brought down upon the 
Court attacks as furious as any in the history of the Nation. 

Perhaps as furious as any since the Dred Scott decision when the 
attacks came from the opposite end of the country. 

We oppose any action that might weaken the Court’s prestige and 
adversely affect compliance with the desegregation decisions. 

Senator Dopp. I might say I don’t know of anything before us that 
bears on that subject at all. 

Senator Kratrne. There is nothing at all, and so far as I am con- 
cerned I have publicly stated my complete agreement with the decision 
in the desegregation cases, and it would have been surprising if it 
had been decided in any other way, so I don’t think you need to cover 
that point. 

Senator Dopp. I don’t know of any bill that has been submitted to 
Congress—that has been referred to our committee anyway—having 
anything to do with that question. 

Mr. Harris. I don’t think that these bills, as I read them, have any- 
thing to do with it either, and since the decision rests on an interpreta- 
tion of the Constitution, I don’t see how anything short of a constitu- 
tional amendment could affect it. 

Senator Dopp. I thought you might think we had some bill before 
us, as there was in the last session, I think, to restrict the jurisdiction 
of the Court. That has not been introduced in this session. 

Mr. Harris. I am aware of that, sir, but we put in the point for the 
reason that in 1956 when a predecessor of S. 3—what was then H.R. 
3—was debated on the floor of the House of Representatives, some of 
the Representatives did declare that they were in favor of it in order 
to overrule the decision of the Supreme Court in the segregation case. 

The original author of H.R. 3 

Senator Kratrna. If I may interrupt you, because I was very in- 
timately engaged in that debate and I was opposed to H.R. 3, I don’t 
think any proponent of H.R. 3 ever went quite as far as you have 
stated it. Not as I remember it did they ever say that they expected 
to overcome the decision in the school segregation cases by it. 

I think that may have entered into the debate collaterally, but I 
don’t think there was a great deal said about it, as I remember it. 

Mr. Harris. Well, Senator, if you will look at the Congressional 
Record, volume 102 at page 5712, I believe you will find that that 
assertion was made, and that Congressman Howard Smith, who was 
the original author of H.R. 3, undertook to correct the misapprehen- 
sion and to explain that H.R. 3 was not going to overrule the segrega- 
tion cases, 

Senator Keating. My recollection is that he and others who were 
pushing H.R. 3, all completely disavowed that it had any connection 
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with the school segregation cases. That is my recollection. I would 
have to read 

Mr. Harris. Certainly he did, but there appeared to be some con- 
fusion in the minds of some of those on the floor. Certainly Congregs- 
man Smith has never said that. 

Senator Kratine. There was confusion, I will agree, in the debate 
on that. 

Mr. Harris. We in the AFL-CIO have not always agreed with the 
decisions of the Supreme Court in the past and I am sure we will not 
always agree with them in the future. But we believe that the inde- 
pendence of the Court is one of the great bulwarks of democracy and 
that its decisions should not be lightly overturned. 

We turn now to two bills pending before the committee which are of 
special concern to us, S. 3—section 1—and S. 1304. 

We will first address ourselves to our old acquaintance, section 1 of 
S. 3. This measure was initially introduced by Congressman Howard 
Smith of Virginia, in 1955, and the House version has always been 
numbered H.R. 3. Last year’s Senate version was S. 337. 

Section 1 provides: 





That (a) chapter 1 of title 1 of the United States Code is amended by adding 
at the end thereof the following new section: 

“Sec. 7. PREEMPTION—FEDERAL AND STATE Statutes.—No Act of Congress 
shall be construed as indicating an intent on the part of Congress to occupy the 
field in which such Act operates, to the exclusion of all State laws on the same 
subject matter, unless such Act contains an express provision to that effect, or 
unless there is a direct and positive conflict between such Act and a State law 
so that the two cannot be reconciled or consistently stand together.” 

I will first discuss the application of Section 1 generally, and will 
then consider its bearing on the field of labor relations, which is our 
special concern. 

1. General effect of S.3 

Article VI, Clause 2, of the Constitution of the United States pro- 
vides: 

This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof * * * shall be the supreme Law of the Land * * * any 
Thing in the Constitution or Laws of any State to the Contrary notwithstanding. 

This clause, which is known as the supremacy clause, embodies cer- 
tain constitutional principles and, in addition, the Supreme Court has 
itself developed certain principles for determining or inferring the 
intention of the Congress on such issues as whether or in what circum- 
stances State statutes will be permitted to operate in a field delegated 
by the Constitution to the Federal Government. The constitutional 
principles embodied in the supremacy clause would not and could not 
be affected by S. 3, or any other act of Congress, though the indica- 
tions are that some, at least, of the backers of S. 3 fail to understand 
this. On the other hand, the rules for determining the permissibility 
of State legislation on a particular subject which rest on the presumed 
or inferred intention of Congress can be altered by an act of Con- 
gress specifically declaring its intention. 

As regards this aspect of the matter, the questions are what con- 
gressional intent S. 3 expresses, and what effect, if any, S. 3 would 
have on the rules for determining congressional intention heretofore 
established by the Supreme Court. 
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CONSTITUTIONAL PRINCIPLES 


Article VI, clause 2, of the U.S. Constitution makes it quite clear 
that State action which contravenes the Federal Constitution is in- 
valid; and it is generally accepted that it is up to the Supreme Court 
to decide, in cases brought before it, whether particular State action 
does conflict with the Federal Constitution. 

Some of the constitutional restrictions on State power prohibit the 
States from acting at all in particular fields, such as entering into 
treaties with foreign nations, while others, like the due process and 
equal protection clauses of the 14th amendment, protect individuals 
against unfair treatment by the States. 

Three years ago, for example, the Supreme Court held that a pro- 
vision of the charter of the City of New York requiring the discharge 
of any city employee invoking the privilege against self-incrimination 
is unconstitutional as in violation of the due process clause of the 
14th amendment (Slochower v. Board of Higher Education, 350 U.S. 
551 (1956) ). 

This decision, since it rests on the Court’s interpretation of the 
14th amendment, could not be overturned by a simple act of Congress, 
but only by a constitutional amendment—or a change in the view- 
point of the Supreme Court. However, when a predecessor of S. 3 
was discussed on the floor of the House of Representatives in April 
1956, the Slochower case was cited by onek Members as demon- 
strating the need for that bill. 

More important, various Members of the House declared that they 
favored the bill in order to overrule the decisions of the Supreme 
Court in the school segregation cases. The author of the original 
bill, Congressman Smith of Virginia, endeavored to correct these 
misapprehensions. 

He said (102 Congressional Record 5712) : 

The gentleman referred to the segregation case. The bill which I have before 
the Judiciary Committee has no relationship to the segregation case. The 
passage of that bill would have no effect on it whatsoever. I do not think it has 
any effect upon the New York schoolteacher case either. 

Congressman Smith later repeated the substance of these remarks 
at hearings before a subcommittee of the House Judiciary Commitee. 

Congressman Smith is clearly correct that S. 3 would not and could 
not legalize State action in violation of the Federal Constitution. 
Hostility to the Supreme Court stemming from its segregation de- 
nn seems, nevertheless, to account for much of the support for 

.3. 


RULES FOR DETERMINING THE INTENTION OF CONGRESS 


The Constitution empowers the Congress to regulate certain fields, 
such as “Commerce * * * among the several States,” without spe- 
cifically barring State regulation. Here three different types of situ- 
ations occur : 

(1) Congress may not have legislated at all on a particular sub- 
ject, so that the question is whether a State is free to regulate it, 
Congress not having acted. The legal shorthand phrase employed 
for this situation is “the silence of Congress.” 

(2) Congress and one or more States may have legislated on the 
same subject, with the Federal and the State legislation being con- 
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sistent, or at least not inconsistent. Here the issue is whether the 
States may regulate the subject concurrently with the Federal Goy- 
ernment, or whether the Federal legislation preempts or occupies the 
field. 

(3) Congress and one or more States may have legislated on the 
same subject, but with the Federal and the State legislation bein 
mutually inconsistent. Here, too, the question is whether the States 
may regulate the subject concurrently with the Federal Government, 
This last type of situation is sometimes referred to as a conflict be- 
tween Federal and State law. 

In all three of these situations it is, in general, the intention of Con- 
gress as to whether State regulation shall be permitted that is con- 
trolling. If the Congress has expressly stated its intention, that dis- 
a of the matter. If Congress has not expressed its intention, the 

upreme Court will itself determine the intention of Congress, ap- 
plying various rules and principles which the Court has developed 
for this purpose. S. 3 deals with these rules for determining the 
intention of Congress, applying various rules and principles which 
the Court has developed for this purpose. S. 3 deals with these rules 
for determining the intention of Congress when Congress has failed 
expressly to declare its intention. 

In order to determine what effects, if any, S. 3 would have on these 
rules, I will examine the rules that the Court now follows in dealin 
with each of the three types of situation described above, and wil 
consider the effects, if any, S. 3 would have on each of these rules, 


(1) The silence of Congress 


In general the Court tends to uphold State legislation on a subject 
which Congress has not regulated at all, except that— 

* * * the States have not been deemed to have authority to impede substan- 
tially the free flow of commerce from State to State, or to regulate those phases 
of the national commerce which, because of the need of national uniformity, de 
mand that their regulation, if any, be prescribed by a single authority. (South- 
ern Pac. Co. v. State of Arizona, 325 U.S. 761, 767.) 

In the case from which this quotation is taken, the Court with Jus- 
tices Black and Douglas dissenting, held invalid, as applied to an 
interstate train, an Arizona statute prohibiting the operation within 
that State of a passenger train of more than 14 cars or a freight train 
of more than 70 cars. The subject of train length, the Court majority 
concluded, called for regulation on a uniform national basis, if any. 
In other cases, however, the Court has upheld the application to in- 
terstate trains of State full train crew laws (Chicago RJ. & P.R. 
Co. v. Arkansas, 219 U.S. 453), and of State regulation of the weight 
and width of trucks passing interstate over its highways (South Caro- 
lina State Highway Dept. v. Barnwell Bros., 303 U.S. 177, 184). 

We come then to the question of what effect S. 3 would have on 
the validity of State legislation, in a field open under the Constitu- 
tion to Federal regulation but not specifically barred to State regu- 
lation, as respects a particular subject on which Congress has not 
legislated. 

When Congressman Smith testified on H.R. 3 before the House 
Judiciary Committee in 1955, he filed with it a brief “as an additional 
explanation of my bill” (hearings, p. 23). This brief discussed at 
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length the case of Southern Pacific Co. v. Arizona, adverted to above, 
and also the question of what effect the bill would have on the validity 
of State legislation dealing with subjects on which Congress has not 
regulated. 

But the brief reaches no conclusion on this point: It says it is 
a difficult and doubtful question (see hearings, pp. 30-32). Thus, 
evidently Congressman Smith himself does not know whether his 
bill would apply at all where Congress has power to act but has not. 

Actually, according to its literal language, S. 3 would not apply 
in such a situation, since it deals only with the effect to be given to 
an “act of Congress” in invalidating State legislation; and no act of 
Congress is involved in a “silence of Congress” case. At any rate, the 
bill seems to invite relitigation of many long settled “silence of Con- 
gress” cases. 

(2) Federal preemption 

We come next to the situation where Congress has legislated upon 
a subject and a State has also legislated, but there is no direct con- 
flict between the Federal and the State law, so that the issue is whether 
the Federal law is intended to preempt the field. 

Such an issue may arise (1) where the State law is in all particu- 
lars, identical with the Federal (Bethlehem Steel Co. v. New York 
State Labor Relations Board, 330 U.S. 767 (1947)); or (2) where 
the State law is identical with the Federal as respects the particular 
issue before the Court though not identical in all other respects 
(Garner v. Teamsters, 346 U.S. 485 (1953) ); or (3) where the State 
law deals with a particular matter which is not squarely covered by 
a Federal statute dealing with the same general subject (United Con- 
struction Workers, etc. v. Laburnum Construction Corp., 347 U.S. 
656 (1954) ); or (4) where it is possible to allow State and Federal 
laws to operate concurrently, as is usually the case with criminal stat- 
utes, even though they are not consistent with each other. All of 
these situations may be said to involve a question of Federal preemp- 
tion, although the line between preemption, on the one hand, and con- 
flict between Federal and State law, on the other, is not always clear. 

In all of these situations the intention of Congress is decisive, and 
if Congress has clearly expressed its intention that is the end of the 
matter. The Supreme Court has, however, devised a number of rules 
for ascertaining the intention of Congress when no intention is ex- 
pressly stated. Realistically the problem is sometimes rather to decide 
what Congress would have intended if it had thought of the problem. 

For example, if the Federal statute regulates a subject in precise 
detail, the Supreme Court tends to find that Congress intended to 
occupy the field to the exclusion of State legislation. Again, if the 
subject is one in which the Federal interest is regarded as perculiarly 
dominant, the Court is more ready to find a congressional intention 
to preclude State regulation. Examples of the latter are sedition 
against the United States (Pennsylvania v. Nelson, 350 U.S. 497 
(1956)) and registration of aliens (Hines v. Davidowitz, 312 U.S. 
52). Further the Supreme Court has sometimes said that there is a 
presumption that a Federal act is meant to oceupy the field, unless 
it states otherwise (California v. Zook, 336 U.S. 725, 740 (1949) ). 
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Contrariwise, however, the Court has also said (Cloverleaf Butter Co. 
v. Patterson, 315 U.S. 148, 156 (1942) ): 

When the prohibition of State action is not specific but inferable from the 
scope and purpose of the Federal legislation, it must be clear that the Federal 
provisions are inconsistent with those of the State to justify the thwarting of 
State regulation. 

All of these are simply rules of statutory construction, or of divining 
the unexpressed intention of Congress. 

It is with these rules for determining whether or not.a Federal act 
preempts the field, to the exclusion of State legislation, that the first 
section of S. 3 deals. In fact, this is the only situation with which 
it expressly deals. 

S. 3 provides that an act of Congress shall not be construed as 
indicating an intention upon the part of Congress to occupy the field 
in which the Federal act operates, to the exclusion of all State laws 
on the same subject matter, unless (1) the Federal act contains an 
express provision to that effect, or (2) there is a direct and positive 
conflict between the Federal act and State law so that the two cannot 
be reconciled or consistently stand together. 

It is for the most part impossible to say what changes this bill 
would bring about in the preemption doctrines heretofore followed 
by the Supreme Court. As pointed out in the House Judiciary 
Committee minority report last year (p. 12): 

The one type of situation in which H.R. 8 would clearly eliminate 
judicially inferred preemption as a basis for nullifying State law is 
where the provisions of a State law are identical to the provisions 
of a Federal law. 

Much support for section 1 of S. 3 seems to derive from resentment 
at the Supreme Court’s holding in Pennsylvania v. Nelson, 350 US. 
497 (1956) that the Federal legislation dealing with subversion against 
the United States precludes concurrent State prosecutions for that 
offense. Yet it is not even clear that section 1 of S. 3, if it stood alone, 
would overturn the Nelson decision. 

None of the State statutes dealing with sedition against the United 
States are identical with the Federal legislation on the subject, so that 
the Court might well conclude, in the language of section 1, that “there 
is a direct and positive conflict between” the Federal and the State 
sedition legislation “so that the two cannot be reconciled or consistently 
stand together.” : 

While S. 3 would direct the Supreme Court not to find Federal pre- 
emption in one type of situation (that is, where State and Federal laws 
are identical), it is not clear what effect it would have in the other 
types of situations discussed above. It is even difficult to say whether 
on balance section 1 of S. 3 would result in expanded or contracted 
Federal preemption. All that can be said with certainty is that it 
would invite relitigation of many issues. 


(3) Conflict between Federal and State law 


Article VI, clause 2, of the Constitution provides that, in the event 
of a conflict between a valid Federal statute and a State statute, the 
Federal law prevails. S. 3 could not, and does not purport to, change 
this constitutional principle. 
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However, numerous borderline cases arise in which the courts are 
called on to decide whether a particular Federal statutory provision 
does or does not conflict with a particular State law. 

One formula for resolving these issues was stated as follows by the 
Supreme Court in Kelly v. Washington, 302 U.S. 1, 10; 58'S. Ct. 87, 92 
(1937), quoted with approval in United Construction Workers, etc. v. 
Laburnum Construction Corp., 347 U.S. 656, 663; 74 S. Ct. 833, 837 
(1954) : 

* * * (W)hen Congress does exercise its paramount authority, it is obvious 
that Congress may determine how far its regulation shall go. There is no consti- 
tutional rule which compels Congress to occupy the whole field. Congress may 
circumscribe its regulation and occupy only a limited field. When it does so, 
State regulation outside that limited field and otherwise admissible is not forbid- 
den or displaced. The principle is thoroughly established that the exercise by 
the State of its police power, which would be valid if not superseded only where 
the repugnance or conflict is so “direct and positive” that the two acts cannot “be 
reconciled or consistently stand together.” 

As respects its literal language, section 1 of S. 3 does not deal with 
the question of conflict between State and Federal statutes, but only 
with the question of preemption of the field by a Federal act. How- 
ever, the line between the two is often shadowy, and one of the two 
formulae, S. 3, employs for determining preemption, that is, that there 
must be a direct and positive conflict, and so forth, is derived from the 
conflict cases quoted above. 

Here again, it is impossible to say what concrete effects S. 3 would 
have, and all that is certain is that it invites relitigation of many long- 
settled issues. 

The 1958 Senate committee report on S. 337 (now sec. 1 of S. 3), 
declares (p. 3): 

* * * The state of the law concerning the operations of State statutes and 


their relationship to Federal statutes in the same field is unclear. Unless some 
legislative action is taken, a substantial volume of litigation may result. 


Actually as the report elsewhere recognizes (p. 2), these cases have 
been arising in substantial numbers for some years, and in fact for 
many decades. In our view, however, section 1 of S. 3 would do 
nothing to reduce the number of such cases arising in the future, while 


it would invite the relitigation of large numbers of cases heretofore 
decided. 


The 1958 report of the House Judiciary Committee likewise does 
not in our view make out a case in support of this bill, and in fact it 
discloses considerable ignorance with respect to the general subject. 

The report states (pp. 2-3) : 


Certain decisions of the Supreme Court of the United States in recent years, 
particularly those involving the regulation of commerce by both State and Fed- 
eral Governments, have nullified many State laws by the doctrine of Federal 
preemption. 

These decisions have brought about widespread criticism that the Court has 
been indulging in judicial legislation by reading into statutes a legislative in- 
tent to occupy whole fields to the exclusion of State and local governments. 
In support of their position, the proponents cite such cases as Pennsylvania v. 
Nelson (350 U.S. 497 (1956)), Phillips Petroleum Company v. Wisconsin (347 
U.S. 672 (1954) ), Slochower v. The Board of Higher Education (350 U.S. 551 
(1956) ), Railway Employees’ Department v. Hanson (351 U.S. 225 (1956) ), 
and Cloverleaf Company v. Patterson (315 U.S. 148 (1942) ). . 
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Of the five cases thus cited, only the first and the last, i.e., the Nelson 
and Cloverleaf cases, have any relevancy to the statements they are 
cited to support. 

The Nelson case, as already noted, does involve preemption, though 
not regulation or commerce. 

The Cloverleaf case presented the issue whether Federal statutes 
regulating the manufacture for sale interstate of renovated butter 
precluded concurrent regulation by the State of Alabama. 

The Court held by a vote of 5 to 4 that the Alabama regulatory 
scheme was inconsistent with the Federal and must therefore fall. 

The Justices voting to strike down the State regulation were Reed, 
who wrote the opinion, Roberts, Black, Douglas, and Jackson, while 
Stone, Frankfurter, Murphy, and Brynes dissented. The Cloverleaf 
case is a typical preemption case in its subject matter, and the division 
of the Court in that case illustrates what is also typical of preemption 
cases, that the votes of the individual Justices cannot be forecast on 
the basis of their general classification as liberal or conservative. 

It is not clear whether S. 3 would produce a different result in the 
Cloverleaf case. In its opinion in that case the Court majority stated 
the general rule on preemption as follows (315 U.S. at 156) : 

When the prohibition of State action is not specific but inferable from the 
scope and purpose of the Federal legislation, it must be clear that the Federal 
provisions are inconsistent with those of the State to justify the thwarting of 
State regulation. 

This formulation, it will be noted, is much the same as the latter 
half of S. 3. Whether one agrees or disagrees with the Cloverleaf 
decision—and obviously it was a close case—it is a slim basis for enact- 
ing general legislation like S. 3 15 years later. 

None of the other three cases cited are pertinent to the discussion 
in the majority report. 

In the Phillips Petroleum Co. case the Supreme Court held that 
the Federal Power Commission has authority under the Federal 
Natural Gas Act to regulate the rates charged by a natural gas pro- 
ducer which sells gas to interstate pipeline companies for interstate 
transportation and resale. 

The only issue was the scope of the Federal Power Commission’s 
authority under the Federal act. No State statute is so much as 
referred to in the opinion, and the decision has nothing to do with 
preemption or with conflict between State and Federal law. 

In the Slochower case, as already noted, the Supreme Court held 
that a provision of the Charter of the City of New York requiring the 
discharge of any city employee invoking the privilege against self- 
incrimination is unconstitutional as in violation of the due process 
clause of the 14th amendment. As has also been pointed out, when a 
predecessor of S. 3 was discussed on the floor of the House in April 
1956, Congressman Howard Smith endeavored to correct the misap- 
prehension of some of the Members that his bill had some relation 
to the Slochower case. 

He said: “I do not think it has any effect upon the New York 
schoolteacher case, either.” Congressman Smith was entirely correct. 
The Slochower case does not involve preemption or conflict between 
State and Federal law but rests on the Supreme Court’s interpreta- 
tion of the 14th amendment. It would not be affected by S. 3, nor 
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could S. 3 be rewritten to affect it since Congress is powerless to direct 
the Supreme Court how to interpret the Constitution, although it 
can direct it how to interpret Federal statutes. 

The minority views of the House Judiciary Committee, though in 

neral a competent and scholarly job, likewise reflect the misappre- 
oe that the Slochower case has to do with preemption and 
would be affected by S. 3 (see minority views, p. 10). 

In Railway Employees’ Department v. Hanson (351 U.S. 225 
(1956) ), the Supreme Court held, unanimously, that the 1951 amend- 
ment to the Railway Labor Act allowing union shop agreements be- 
tween railroads and unions of their employ ees, notwithstanding any 
law of any State to the contrary, does not violate the Federal Consti- 
tution and is within the constitutional power of Congress; and hence 
that it overrides the so-called right-to-work law of Nebraska. 

The Federal statute specifically permits union ship agreements— 

Notwithstanding * * * any other provisions of this act, or of any other stat- 
ute or law of the United States, or Territory thereof, or of any State. 

Thus, in that statute, Congress has expressly stated its intention 
to override conflicting State law, so that the only question before the 
Court was whether the Federal law was valid. Criticism of the Hanson 
decision thus must rest on the theory that the Supreme Court should 
have held unconstitutional the Federal statute in question, which 
would be a curious position for the House Judiciary Committee to 
take. Quite evidently, however, the committee majority had no 
notion what the Hanson case was about. 

When I refer to S. 3, I am talking simply about the first sentence 
of S. 3. We have not addressed ourselves at all to the second sentence. 

Senator Keatine. May I interrupt? 

Do you take any position on the second part of S. 3? 

Mr. Harris. We do not take any position on that at all, sir; one way 
or the other. 

Some of the supporters of section 1 of S. 3 seem to be under an 
erroneous impression with regard to the general attitude and philoso- 
phy of the Supreme Court Justices over ‘the years with respect to the 
problem of concurrent State regulation of matters subject also to 
Federal regulation. The Supreme Court’s holdings over the last few 
years in the school segregation cases, in various cases involving civil 
rights issues under the Constitution (such as the Slochower case), 
and in the Nelson (State sedition law) case, seem to have created the 
impression in the minds of many Congressmen that the Court, as at 
present constituted, is more given to invalidating State law on the 
grounds of Federal preemption or conflict with Federal and State law 
than was formerly the case. I do not believe, however, that any stu- 
dent of Supreme Court history would agree w ith this conclusion. 

Most State legislation which is challenged i in the Supreme Court as 
in conflict with the principles of the F ederal system, or on the grounds 
of Federal preemption or of conflict with Federal statute, involves 
State regulation of manufacturing (such as the processing of agri- 
cultural ‘produe ts), or of the shipment of agricultural products (such 
as oleomargarine or diseased cattle), or of rail, bus, or truck trans- 
portation, or finally, various types of business taxes w ‘hich are claimed 
to burden interstate commerce unduly. 
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Most of the challenges to this State legislation come, therefore, 
from business or commercial interests. There are, it is true, a number 
of cases in which unions have challenged State legislation on grounds 
of Federal preemption or of conflict with Federal law, and a some- 
what smaller number of cases in which employers have challenged 
State labor relations legislation on these grounds. 

(Bethlehem Steel Company v. New York State Labor Relations 
Board, 330 U.S. 767 (1947), and Guss v. Utah Labor Relations Board, 
353 U.S. 1 (1957), are examples of such employer challenges. ) 

These cases are, however, relatively few in number as compared 
with those involving State regulation of business and commerce; and 
as brought out in more detail below, the Supreme Court has found 
Federal preemption in only a very narrow area in the labor relations 
field. Few, if any, of the preemption or conflict cases involve any 
issue of civil rights, for the reason that these issues are normally dis- 
posed of under the Constitution rather than under any Federal 
statute. 

Also as I indicated earlier, the general categorization of a Justice ag 
“liberal” or “conservative” is an unsafe guide as to what his attitude 
will be on preemption. In general, however, judges regarded as lib- 
eral tend to uphold State regulations of business or commerce which 
are challenged on grounds of Federal preemption or of conflict with 
Federal law, while conservative judges tend to invalidate them. 

So that the attack that there is too much preemption because the 
Justices are excessively liberal seems to me quite wide of the mark. 

I previously discussed, for example, an Arizona train length law 
which was thrown out by the court on the ground that this was.a 
matter suitable for Federal regulation if any. ; 

Thus it was Black and Douglas who, dissenting, voted to uphold 
the validity of the Arizona train length law; which while the conserv- 
ative Court presided over by Justice Taft in the 1920’s probably went 
farthest in invalidating State legislation. 

Again, this February, when the Court divided sharply over the 
validity of a State income tax on interstate operations of a forei 
corporation, those voting to uphold the tax were Warren, Blac 
Douglas, Clark, Harlan and Brennan, while Frankfurter, Whittaker 
and Stewart dissented. (Northwestern States Portland Cement.Co. v. 
Minnesota, decided Feb. 24, 1959.) 

People might disagree as to which Justices should be characterized 
as liberal or conservative, but however they might be characterized, 
there is no clear correlation between that and the position that they 
take on these issues of Federal or State preemption. 

I believe there has been growing awareness in recent years of these 
factors I have just given. When H.R. 3 first appeared on the scene 
in 1955, we were practically alone in opposing it, and it seemed to mea 
peculiar role for us because, as I have said, it seemed to me that its 
major and most disastrous effects would be on business, particularly 
on those engaged in such things as agricultural processing. I was 
therefore interested today to note that the National Association of 
Frozen Food Packers has come to this same conclusion. 

In other quarters, too, there seems to be growing awareness of 
the dangers of the shotgun approach embodied in S. 3. We are 
pleased to note that the American Bar Association now endorses the 
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ition we have long taken on this bill, viz, that if the Supreme 
Pourt, in any particular decision, misinterprets the intent of Congress 
with respect to Federal preemption, the proper course is for the Con- 
s to amend the statute involved, rather than to seek to deal with 

e matter through a general bill such as S. 3. 

A bar association resolution, adopted on February 24, 1959 by its 
house of delegates, states: 

Whereas recent decisions of the U.S. Supreme Court, in cases involving na- 
tional and State security and with particular reference to Communist activities, 
have been severely criticized and deemed unsound by many responsible authori- 
ties; and 

Whereas problems of safeguarding national and State security have been ex- 
posed or created thereby which this association feels would be best solved by 
the careful study of each decision, and the prompt enactment of sound amend- 
ments to existing laws within the constitutional powers of the Congress: Now, 
therefore, be it 

Resolved, That this association recommend to the Congress the prompt and 
careful consideration and study of recent decisions of the U.S. Supreme Court 
and the preparation and passage of separate amendments to the laws involved 
so as to remove any doubt as to the intent of the Congress, and to remedy any 
defect in the existing law revealed by the decisions. 


2. EFFECT OF 8S. 3 ON LABOR RELATIONS 


I come now to the question of what effect, if any, S. 3 would have 
on the particular subject of labor relations. The Federal Govern- 
ment has, in the Taft-Hartley and other statutes, regulated labor re- 
lations affecting interstate commerce in very considerable detail. Not 
a single State has labor relations legislation which wholly follows the 
Federal legislation on the subject. 

Thus, we might expect a large measure of Federal preemption in 
the field of labor relations, and that its decisions would have virtually 
ousted the States from this field. 

Section 10(a) of the National Labor Relations Act as amended— 
that is of the Taft-Hartley Act—contains an invitation in it to the 
States to pass little Taft-Hartley Acts, but no State has ever accepted 
that invitation. 

We might therefore expect a large measure of Federal preemption 
in the field of labor relations, and that the Supreme Court’s decisions 
would have virtually ousted the States from this field. 

However, this is not entirely the case. 

The Supreme Court has held that the Federal statute provides the 
exclusive remedy as respects the civil prevention of unfair labor prac- 
tices not involving violence (Garner v. Teamsters, 346 U.S. 485 

1953) ) and damage suits arising out of such unfair labor practices 

San Diego Building Trades Council v. Garmon, No. 66, October 
Term 1958, decided Apr. 20, 1959). 

A few days ago it held that the Federal statute likewise provides 
an exclusive remedy for damage suits arising out of unfair labor 
practices covered by the Federal act which do not involve violence. 

It has likewise held that the Federal procedures for resolving union 
representation issues are exclusive (Bethlehem Steel Co. vy. New York 
Labor Relations Board, 330 U.S. 767 (1947) ). 

On the other hand, the Supreme Court has held that the States may 
exercise concurrent authority as respects the civil prevention of unfair 
labor practices involving breaches of the peace (Auto Workers v. 

89483—59—pt. 1——23 
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Wisconsin Board, 351 U.S. 266 (1956)); even though those unfair 
labor practices are covered by the Federal Labor Act. 

By prevention I mean either injunction, or cease and desist orders 
by State labor boards in disputes involving violence. They have, of 
course, upheld the right of the States to punish criminally breaches 
of the peace taking place during labor disputes covered by the Fed- 
eral act, and they have likewise held that the States may entertain 
damage suits for unlawful conduct occurring during labor disputes 
covered by the Federal act—that is conduct involving violence, threats 
of violence, mass picketing, something of that sort. (United Con- 
struction Workers v. Laburnum Construction Corp., 347 U.S. 656 
(1954) ; Auto Workers v. Russell, 356 U.S. 634 (1958) ). 

In a case called International Association of Machinists against 
Gonzales, decided in 1958, the Supreme Court held that the States 
could entertain injunction suits or damage suits where the Federal 
act touches only peripherally upon the subject matter of the 
legislation. 

That was a suit by a man who had been expelled from the Machin: 
ists Union in violation, as he claimed, of its constitution and bylaws. 

The Supreme Court held that the State could order him reinstated 
in the union, and that it could also award him damages. The possible 
conflict with the Federal act involved the damage award. The prin- 
cipal damage for expulsion from a union presumably would be denial 
of employment, and if the damage takes that form, it is, of course, 
covered by the Federal act. 

The Supreme Court, nevertheless, held that this sort of possibility 
of conflict was not direct enough to oust the States from jurisdiction, 
and it, therefore, upheld State jurisdiction in that situation. 

It is thus evident, we think, that S. 3 is not likely to result in greatly 
expanded State authority in the field of labor relations, since the 
States have concurrent authority in a good deal of that field at 
present. 

The only situation that S. 3 might affect in the labor field was, as 
we see it, the situation where there is a State law which, as respects 
the particular controversy, is the same as the Federal law. 

As noted, no State has a labor relations law which is entirely con- 
sistent with the Federal law, and under the supremacy clause of the 
Constitution, and under the terms of S. 3 also, the State laws are in- 
operative at least insofar as they are inconsistent with the Federal 
law. The Supreme Court has held also, however, in a unanimous 
decision, that the States may not undertake the prevention of unfair 
labor practices (other than those involving breaches of the peace) 
even if the State law happens to be identical with the Federal as 
respects the particular sitaution at issue (Garner v. Teamsters, 346 
U.S. 485 (1953)). 

Speaking through Justice Jackson, the Court said (346 U.S. at 
490-491) : 


Congress did not merely lay down a substantive rule of law to be enforced 
by any tribunal competent to apply law generally to the parties. It went on 
to confide primary interpretation and application of its rules to a specific and 
specially constituted tribunal and prescribed a particular procedure for in- 
vestigation, complaint and notice, and hearing and decision, including judicial 
relief pending a final administrative order. Congress evidently considered that 
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centralized administration of specially designed procedures was necessary to 
obtain uniform application of its substantive rules and to avoid these diversities 
and conflicts likely to result from a variety of local procedures and attitudes 
toward labor controversies. * * * A multiplicity of tribunals and a diversity 
of procedures are quite as apt to produce incompatible or conflicting adjudica- 
tions as are different rules of substantive law. 

The question thus arises whether S. 3 would validate a State law 
dealing with the civil prevention of unfair labor practices as respects 
its application to a particular situation as to which the State jaw is 
identical with the Federal. As regards the first test of S. 3, that is, 
whether the Federal act contains an express provision indicating an 
intention on the part of Congress to occupy the field of civil preven- 
tion of unfair labor practices, the Taft-Hartley Act does not con- 
tain such a provision, even though it is quite clear from the legislative 
history of the act that the Congress in fact intended to occupy the 
field. 

A provision that the remedies before the National Labor Relations 
Board were to be exclusive, which was contained in the Wagner Act, 
was dropped from the Taft-Hartley Act, not for the purpose of per- 
mitting concurrent State jurisdiction over the civil prevention of un- 
fair labor practices but because Taft-Hartley provides for temporary 
injunctions and for damage suits against unions in the Federal dis- 
trict courts in certain situations. 

The conference report states (Rept. No. 510, 80th Cong., Ist session, 
p. 52) : 

The House bill omitted from section 10(a) of the existing law the language 
providing that the Board’s power to deal with unfair labor practices should 
not be affected by other means of adjustment or prevention, but it retained 
the language of the present act which makes the Board’s jurisdiction exclu- 
sive. The Senate amendment, because of its provisions authorizing ten:porary 
injunctions enjoining alleged unfair labor practices, and because of its pro- 
visions making unions suable, omitted the language giving the Board exclusive 
jurisdiction of unfair labor practices, but retained that which provides that the 
Board’s power shall not be affected by other means of adjustment or preven- 
tion. The conference agreement adopts the provisions of the Senate amendment. 

It would be anomalous if this chance dropping of the express pro- 
vision in the National Labor Relations Act that that act was intended 
to occupy the field were to result, contrary to the clear intention of 
Congress, in concurrent State authority. 

As respects the second standard in 8. 3, that there be “a direct and 
positive conflict between such act and a State law so that the two 
cannot. be reconciled or consistently stand together,” the critical ques- 
tion, as respects the labor relations field, is whether this criterion re- 
quires consistency between the entire Federal act and the entire State 
act, or only that the State law be consistent with the Federal as re- 
spects the particular case. 

If the latter view be taken, S. 3 would result in increased concur- 
rent State authority over the civil prevention of unfair labor prac- 
tices, and also over the determination of union representation 
proceedings. 

It would in effect permit the States to handle labor disputes or 
representation venenatis affecting commerce in any situation where 
their law is consistent with the Federal law. 

However, it is not at all clear that S. 3 would establish concurrent 
State jurisdiction over the prevention of unfair labor practices, in 
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situations where the State law is the same as the Federal. As is gen- 
erally true with respect to S. 3, all that is possible to say with assur- 
ance is that it invites relitigation of the issue. 

We do not, in this statement, go into the merits of concurrent State 
authority over the civil prevention of unfair labor practices and also 
over the determination of union representation proceedings. 

In certain earlier statements we have. A proposal for concurrent 
State authority over labor relations raises, I think, two questions. 

One is the administrative feasibility and workability. The other 
is the question of fairness to the interested parties. 

Senator Dopp. I am sorry to interrupt. I am going to have to leave, 
Senator Keating will remain. I probably won’t get back before you 
have finished but I don’t want you to think it is a lack of interest on 
my part. Something has come up that I have got to attend to. 

Mr. Mitchell wants to be heard after Mr. Harris. 

Go right ahead. 

(At this point in the proceedings, Senator Dodd left the hearing 
room. ) 

Mr. Harris. Thank you. We have not gone into the merits of this 
issue of greater concurrent State jurisdiction in the labor field, for 
the reason that the Senate Labor Committee has considered that at 
some length and also the House Labor Committee as part of their 
recent hearings on labor relations legislation. 

We and various other people did testify at the Senate and House 
hearings at considerable length on this problem. It is, of course, al- 
ways open to the Congress to reconsider the question whether the 
States should exercise concurrent jurisdiction over labor disputes (not 
involving violence) covered by the Federal act. 

In fact the Congress is concurrently considering this issue: 

The Kentucky-Ervin bill approved by the Senate last Saturday night 
provides for a limited measure of concurrent state jurisdiction. 

Without going into the merits of this particular provision of Ken- 
nedy-Ervin, we are emphatically of the view that, if the Congress 
is disposed to undertake some readjustment of Federal and State 
jurisdiction over labor relations, it should proceed by way of a bill 
dealing specifically with labor relations and hot by any such general 
measure as section 1 of S.3. A rifle is more accurate than a shotgun. 

Senator Keatine (now presiding). I certainly emphatically agree 
with you on that, and the same is true in any other areas where they 
seek to deal at the Federal level with this problem. I don’t in an 
way want to shorten your testimony, but my position is so clear on g 
3, that having stated that your entire statement will be a part of the 
record, I really think that, at least on that, you are not friendly 
toward it and you don’t need to carry it further. 

I don’t want to cut you off in any way. 

Mr. Harris. I am aware that the whole issue was developed last 
year in the majority and minority reports filed on the House side. 

That is why I felt that in that I could skip considerable of this 
statement. 

In the view we take, the enactment of S. 3 would be undesirable for 
the following reasons: 

1. Its principal motivation seems to be to rebuke the Supreme 
Court for its decisions on segregation and civil liberties. Although, 
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as far as we can see, the bill would in fact have no effect. on Supreme 
Court decisions in these fields, we are not sympathetic with this mo- 
tivation. 

2. It is impossible to predict what effects the bill would have in 
fields where it would apply. The only thing that is certain is that 
it invites relitigation of innumerable long-settled issues. 

8. As respects labor relations specifically, while we are not happy 
about the present distribution of authority in this field between the 
States and the Federal Government, it is unlikely that S. 3 would, 
from our standpoint, effect any improvement. 

In any event, a general bill of this sort is a poor way to go about 
dealing with the problem of the proper division of responsibilities be- 
tween the Federal Government and the States in the labor relations 
field. 

Before getting into S. 1304, Mr. Sourwine wrote us a letter I be- 
lieve late last week asking our views about another bill. 

I don’t recall its number, I think it has to do with the so-called 
Orlando plan. 

Mr. Sourwine. That’s correct. 

Mr. Harris. We are studying that bill and with the committee’s 
consent would like to file some statement on it later. But we have 
not yet completed the examination of it. 

r. Sourwine. That you may do. 

Mr. Harris. We come now to the second of the two bills on which 
we wish to comment in detail. 

S. 1304 etxends the Summary Dismissal Act of August 26, 1950, to 
cover all Federal employees. In other words, it overrules Cole v. 
Young (35 U.S. 536 (1956) ). 

The most recent AFL-CIO convention, held in December of 1957, 
adopted a resolution which reflects or states the organization’s posi- 
tion on that proposal. A resolution dealing with the Government’s 
personnel screening program—its so-called security program— 
adopted at the latest (1957) AFL-CIO convention states in part: 


The American labor movement has a great heritage as a foremost champion 
of the preservation and extension of individual civil liberties in our land. We 
rededicate ourselves to the task of keeping inviolate the fundamental freedoms 
guaranteed to every American by the Constitution and the Bill of Rights. 

The AFL-CIO stands not only as a bastion of freedom but also as a bulwark 
against the threat of international communism to our way of life and to the 
entire free world. In the face of this ever-present danger there is a need to 
maintain an effective security system against espionage and subversive activ- 
ities by our totalitarian foes. This danger requires the maintenance of effec- 
tive counterintelligence for vigorous enforcement of criminal laws and for an 
effective security system administered with full safeguards of the individual 
liberties guaranteed by our laws. 

2 + * ” * . * 

Resolved, That the AFL-CIO welcomes the recent decision of the U.S. Su- 
preme Court dealing with loyalty and security. These decisions served to 
strengthen the individual liberties of all Americans. 

Properly, the application of the necessary security measures should be lim- 
ited to persons having access to secret or highly classified information affecting 
national security. To go beyond this limit and to subject to security sereening 
thousands of individuals employed in defense facilities and in the Government 
establishments but having no access to security information is not only un- 
necessary but objectionable. We, therefore, are opposed to legislative proposals 
which would apply security screening wholesale to employees in such plants, 
establishments, or facilities without regard to the access of such employees to 
top secret security information. 
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We are, therefore, opposed to S. 1304 or any other bill which ex. 
tends security screening to Government employees not having access 
to secret or highly classified information affecting national security, 

It is, of course, true that Government employees holding certain 
positions might engage in espionage on behalf of the Soviet Govern- 
ment or some other foreign power, or might attempt to shape policy 
in the interests of such a government rather than of this country. 

Hence, it is desirable to exclude from these Government posts per- 
sons who are not loyal to the United States. There can be no quarrel 
about that. 

The needs of security would seem to be met, however, simply by a 
security program applying to all sensitive jobs, that is, to those jobs 
involving access to classified information or having a substantial 
policymaking function. 

S. 1304, however, would extend, or reextend, security screening far 
beyond sensitive or policymaking jobs. It extends the Summary Dis- 
missal Act to all Government jobs. It applies not only to scientists 
at the Bureau of Standards who have access to top secret informa- 
tion, but to all Government employees. Plainly the proposed cover- 
age is not related to security considerations. 

The proposal to extend the security program to all Government 
employees reflects, presumably, the sentiment that disloyal persons 
or Communists do not deserve Government jobs. 

This sentiment is easy to understand. But since, as we believe, no 
security interest is involved, we think the proposed extension of the 
security program too high a price to pay for the exclusion of Com- 
munists from nonsensitive jobs. 

The operation in the past of such a broad security program in- 
volved the harassment of, and financial and emotional damage to, 
many thousands of Government employees. It results in widespread 
damage to the morale of the Government service. In our judgment it 
damaged civil rights and the whole fabric of free society. We see no 
reason to repeat these mistakes of the past. 

Furthermore, it seems likely that an actual loss in security may be 
included in the price paid for this wide extension of the security pro- 
gram. When the Government tries to watch everyone, or when it tries 
to screen everyone, it can’t watch anyone very well. 

The more people the FBI must investigate, the fewer really thorough 
jobs will it be able to do. 

Also the Government security programs cost money. Even in purely 
financial terms, the exclusion of Communists from nonsensitive jobs 
may be an expensive luxury. 

I have spoken thus far as though the issue presented by S. 1304 were 
whether the Federal security program should be reinstituted for Gov- 
ernment employees not holding sensitive jobs. 

As our convention resolution makes clear, we would be opposed to 
such a measure. 

However, although I understand there is some difference of opinion 
among lawyers on the point, it does not seem to me that this issue is 
the one really raised by S. 1304. 

What was at stake in Cole v. Young? As TI read the opinion among 
lawyers on the point, it does not seem to me that this issue is the one 
really raised by S. 1304. What was at stake in Cole v. Young, as I 
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read the opinion, was not whether the Government was authorized to 
operate a security program covering employees in nonsensitive posi- 
tions, but simply whether it could in the operation of such a program 
apply the summary dismissal procedures and, perhaps, the substantive 
standard authorized by the act of August 26, 1950. 

The Lloyd-LaFollette Act provides (5 U.S.C. sec. 652) that civil 
service employees may be removed or suspended without pay “for such 
cause as will promote the efficiency of such service and for reasons 
given in writing.” 

It goes on to provide, however, that any person whose removal or 
suspension without pay is sought shall, prior to removal or suspension, 
be furnished with a written copy of the charges against him, be al- 
lowed a reasonable time for filing a written answer thereto, although 
a hearing is not provided for in person, and be furnished with a writ- 
ten decision. 

The Veterans’ Preference Act (5 U.S.C. sec. 863) also gives civil 
service employees covered by it the right to appeal to the Civil Service 
Commission, 

The act of August 26, 1950, on the other hand, authorizes suspen- 
sion without pay in advance of any charges or other proceedings. It 
likewise provides that the determination by the agency head concerned 
shall be conclusive and final. 

As respects the substantive standard for dismissal, the act of August 
26, 1950, authorizes the agency head to terminate employment— 

* * * whenever he shall determine such termination necessary or advisable in 

the interest of the national security of the United States * * *. 
. It would appear that this standard is looser or broader than that 
prevailing under the Lloyd-LaFollette Act. The Supreme Court in- 
dicated, however, in its opinion in Cole v. Young that a reasonable 
doubt as to loyalty is cause for dismissal under the Lloyd-LaFollette 
Act. That act is, moreover, to be read in the light of the Hatch Act, 
Public Law 330, 84th Congress, August 9, 1955, which makes it a 
felony for any person to hold employment in the Government of the 
United States who— 


(1) Advocates the overthrow of our constitutional form of government in the 
United States; 
(2) Is a member of an organization that advocates the overthrow of our con- 


stitutional form of government in the United States, knowing that such organi- 
zation so advocates * * *, 


At any rate, the Supreme Court seems to have gone out of its way 
in Cole v. Young to make it clear that it was not inhibiting the opera- 
tion of any loyalty program, even as to nonsubstantive Government 
jobs. Thus it said (351 U.S. at 543-544) : 


In interpreting the 1950 act, it is important to note that this act is not the 
only, nor even the primary, source of authority to dismiss Government employ- 
ees. The general personnel laws—the Lloyd-LaFollette and Veterans’ Prefer- 
ence Acts—authorize dismissals for “such cause as will promote the efficiency 
of the service,” and the ground which we conclude was the basis for petitioner’s 
discharge here—a reasonable doubt as to his loyalty—-was recognized as a 
“cause” for dismissal under those procedures as early as 1942. 

Indeed, the President’s so-called loyalty program, Executive Order No. 9835 
(12 Fed. Reg. 1935, 5 USCA sec. 631 note), which prescribed an absolute stand- 
ard of loyalty to be met by all employees regardless of position, had been estab- 
lished pursuant to that general authority 3 years prior to the 1950 act and 
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remained in effect for nearly 3 years after its passage. Thus there was no 
want of substantive authority to dismiss employees on loyalty grounds, and the 
question for decision here is not whether an employee can be dismissed on such 
grounds but only the extent to which the summary procedures authorized by 
the 1950 act are available in such a case. 

This opinion seems to bear that out. Thus we take it that what is 
at stake is the type of procedures and the standard that might be used 
in applying a program to nonsensitive jobs. 

Considering S. 1304 from the narrower standpoint, we are of course 
equally opposed to it. Since we do not believe that a security or 
loyalty program, at least of the personnel screening type, is warranted 
at all for Government employees holding nonsensitive jobs, it of 
course follows that we oppose implementing such a program with a 
procedure for suspension without pay in advance of charges, or taking 
from veterans their right of appeal to the Civil Service Commission, 
or authorizing the very loose standard for removal found in the act 
of August 26, 1950. 

That completes the prepared statement and we are grateful for 
this opportunity to present our views. 

Senator Keating. We are very grateful to you, Mr. Harris, for 
appearing here to present the views of your organization. 

Mr. Sourwrne. No questions, Mr. Chairman. 

Mr. Keating. Thank you very much. 

Mr. Harris. Thank you. 

Senator Keatine. We will now hear from Mr. Clarence Mitchell, 
the director of the NAACP. 

We are glad to have you here, Mr. Mitchell. It has been our prac- 
tice to swear the witnesses. Do you swear that the evidence you give 
in this hearing will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Mircne tt. I do. 

Senator Kearine. Will you proceed ? 


TESTIMONY OF CLARENCE MITCHELL, DIRECTOR, WASHINGTON 
BUREAU OF THE NATIONAL ASSOCIATION FOR THE ADVANCE- 
MENT OF COLORED PEOPLE; ACCOMPANIED BY J. FRANCIS 
POHLHOUS, COUNSEL 


Mr. Mrtcuetu. I would like to say I am accompanied by Mr. Fran- 
cis Pohlhous, who is counsel for the bureau and I would like to say 
to you, Mr. Chairman, that I can’t imagine anybody that I would 
rather take an oath before than you. 

I think that your long record of making a fight for civil rights 
legislation in the House of Representatives is the thing that the 
country ought to keep in mind at all times, and people ought to be 
very grateful to you for what you have done. 

aii Keatine. I appreciate your remarks. I feel very strongly 
on that subject. 

Mr. Mircnuett. In view of your previous statement that you are 
already convinced that S. 3 might not be the best kind of legislation, 
and in view of the fact that you did lead the fight against H.R. 3 
in the House, I would like to have permission merely to file my state- 
ment rather than read it, because as you say, it is before a court that 
is already convinced on the subject. 
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Senator Keattnc. That is true. I would find it very difficult to 
support S. 3 after the debate on H.R. 3 in the House. 

I don’t mean that I would consider my mind closed on any issue, 
but I do think it would not be valuable to your time or mine to read 
through your statement. Your statement in full will be made a part 
of the record and will no doubt be helpful if this issue should arise. 

(The document referred to follows :) 


STATEMENT OF CLARENCE MITCHELL, DIRECTOR OF THE WASHINGTON BUREAU OF 
THE NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE; ACc- 
COMPANIED BY J. FRANCIS POHLHAUS, COUNSEL FOR THE WASHINGTON BUREAU 


Mr. Chairman and gentlemen of the subcommittee, thank you for this op- 
portunity to testify on behalf of the National Association for the Advancement 
of Colored People in opposition to S. 3. 

The NAACP is appearing here as an organization which is vitally concerned 
with the deprivation of civil rights of many American citizens. It sees in S. 3, 
in its legislative setting, a further threat to the civil rights of these citizens. 

Those who have analyzed this measure from a legal standpoint object to it 
chiefly on the grounds of its vagueness. They point out that its true effect 
will not be known until it is applied to all acts of Congress passed, and all 
decisions of the Federal courts rendered, over the whole period since the 
founding of our Nation. It is this vagueness that we fear many advocates of 
the bill will utilize to destroy the rights of colored citizens and to attempt to 
reverse recent Supreme Court decisions in the field of civil rights. 

That such is the intention of some of the supporters of this bill is borne out 
by congressional debate on H.R. 3, a similar bill previously considered by the 
House of Representatives. The Congressional Record of April 16, 1956, pages 
5710-5713 discloses this intent. 

Congressman Mason, in his discussion supporting H.R. 3, listed the decision 
of the Supreme Court in the school segregation cases as one of the cases that 
would be affected by passage of this legislation. Congressmen Davis, Lanham, 
Rivers, Dorn, Andrews, Forrester, and Colmer joined in supporting Representa- 
tive Mason’s point of view. 

Their interpretation of H.R. 3 is summed up in the language of Representa- 
tive Colmer: “It (H.R. 3) attempts to raise the ‘halt’ sign—the ‘stop, look, and 
listen’ sign—for the Supreme Court to see.” It is significant that Congressman 
Smith, the chief sponsor of H.R. 3, referred in last year’s debate on the bill to 
Congressman Colmer as a coauthor of the bill, Congressional Record, July 17, 
1958, page 12786. 

These opinions of Congressmen supporting the bill would of necessity be given 
weight by the Courts in interpreting the vague language of this bill, particularly 
the views of a coauthor of the bill. They could be used to show a congressional 
intent to set aside decisions that have interpreted the constitutional protections 
of due process and equal protection of the laws. 

In prior debate on this bill, both proponents and opponents have agreed that 
the two areas most affected are those of interstate commerce and labor relations. 

The passage of S. 3 would so affect, or at least cast into doubt, decisions by 
the Interstate Commerce Commission prohibiting racial discrimination and 
segregation in interstate transportation and facilities used in such transporta- 
tion. It could, and I am sure it is the desire of many of the proponents of this 
legislation, revive discredited State laws requiring racial segregation in waiting 
rooms and facilities used by common carriers, many of which are currently being 
enforced in violation of ICC rulings and court decisions. 

In the field of labor relations, it could challenge recently won rights of Negro 
employees secured by collective bargaining sanctioned by national labor legis- 
lation. 

Recently in the oil industry, the international union representing oil workers 
has agreed not to approve collective bargaining agreements that discriminate 
against colored workers. This action of the union will open new opportunities 
for employment and advancement for these employees. 

If such bargaining agreements were extended to other industries, they could 
run afoul of State laws sanctioning discrimination. To give a specific example, 
if such agreement were negotiated for the textile industry, it would violate 
section 1272 of the labor laws of South Carolina, which prohibits laborers of 
different races working together in the same room in any textile shop. 








358 PROPOSED ANTISUBVERSION LEGISLATION 


Under existing law, the labor contract negotiated under Federal law would 
probably be held to override the restriction of the State statute. But the advo- 
cates of 8. 3 would obviously prefer that the discriminatory provisions of South 
Carolina law prevail. 

Many States in matters of vital Federal concern, such as interstate commerce 
and labor relations, have acted in such a way as to restrict, rather than guaran- 
tee, constitutional rights and equal treatment of citizens. For this reason, it 
has been necessary for the Federal Government to vindicate these rights. We, 
therefore, urge that this bill be rejected. 

Senator Keating. Does your statement deal only with S. 3? 

Mr. Mrrcnety. It deals only with S. 3 and although I know that 
you have a strong position on that, I would like to m: ake about two or 
three brief comments for the record. 

Senator Kratrne. Before you do that, have you taken any position 
on the second part of S. 3? 

Mr. Mircue... We have not taken a position on that. I would like 
to make this observation with reference to the general principle of en- 
trusting the States with the power to determine who is subversive 
and who is not subversive, 

There are States in the Union where it is considered subversive to 
seek integration of the public schools. I would not be at all surprised 
to discover that some State legislature would pass such a statute indi- 
cating that this is an offense “which would warrant punishment as a 
move to overthrow the Government. 

That is really the reason why I wanted to make a couple of brief 
comments. Yesterday before the House Judiciary Subcommittee 
there appeared Mr. Lee and Dr. Perez, of the State of Louisiana, who 
devoted considerable time, then on the record, to attacking the Su- 
preme Court and making a public approval of ly nching on the ground 
that the U.S. Supreme Court was releasing people charged w ith rape, 
so, as he put it: “What can we do to then meet the situation where 
southern white womanhood is in need of protection.” 

Senator Keating. What is his official position ? 

Mr. Mircnuey. He is the district attorney in one of the parishes of 
Louisiana, and, according to his own statement, was at one time a 
judge in the State of Louisiana. 

I mention that because I think his flammatory approach—some 
of which was downright vulgar—against individual members of the 
Supreme Court—and “this happily was off the record— is indicative 
of what happens when there are these broadside efforts to correct 
decisions of the U.S. Supreme Court. 

All of us know the Court is not infallible, and it is quite likely 
there may be some times when you and I may disagree with some 
of the Court’s decisions on civil rights. 

I hope that day won’t come, but it is possible. But I think that 
what is happening now is that the people who are honestly concerned 
about certain types of decisions in the Court are getting a great 
deal of support from those who just want to attack the Court on 
that for purely emotional reasons. 

I think the best demonstration of that was in the House last year. 
I was in the gallery and heard your very eloquent plea for keeping 
H.R. 3 separate from some other bill and letting that other bill stand 
on its own merits. 

As you recall, the two were linked. I am convinced H.R. 3 would 
have never passed the House if it had not been tacked onto the other 
piece of legislation. 
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You predicted—and it turned out to be a good prediction; you 
turned out to be a good prophet—that when this got to the Senate 
it would not pass because H.R. 3 was attached to it. 

Nevertheless it failed by only one vote, and this is indicative of 
what can happen, it seems to me, when this problem is approached 
by people who may have sound legal reasons for doing something, 
who derive a tremendous amount of support—and I believe the de- 
cisive amount of support—from those who are purely emotional. 

I would like to call attention to the Congressional Record. During 
the debate on H.R. 3, Mr. Mason, of Illinois, and Mr. Davis, of 
Georgia, on page 5711 of the Record for April 16, 1956, based their 
whole support of H.R. 3, or at least the major part of their support of 
H.R. 3, on the fact that the Court had struck down segregation in 
the public schools, and also that it had outlawed enforcement of 
restrictive covenants. 

As well as other decisions in the antisegregation field, now we 
have a great concern about these attacks in many fields. 

For example, in the field of segregation in interstate travel. A 
great many people believe that that is all settled, but I could give you 
volumes of personal testimony to the effect that it is not. As a mat- 
ter of fact, we had a witness before the House Judiciary Committee 
the other day who pointed out that in Jackson, Miss., the Negroes 
are kept behind a chain in the railroad station until white people 
board the train, and after the white people get on, the Negroes may 
board. There is also a city policeman stationed there to see that 
segregation is enforced. 

Then we have a situation in the labor field which is of importance. 

South Carolina has a law which requires that there be segregation 
in the textile industry. It is hard to know just what effect legislation 
such as S. 3 and other kinds of attacks on the Supreme Court. would 
have once they became the law. We in the NAACP have tremendous 
restrictions under which we labor in the South. 

For example, we have attacks on us because of our legal efforts on 
behalf of individuals who are denied their civil rights. We have 
attacks on us because we petition city councils and State legislatures 
for redress of our grievances. All of this adds up to this: If we really 
want to attack the problems that affect our internal security, we will 
never be able to do it in a dispassionate and objective way until we 
get rid of the civil rights problem in this country, as inevitably the 
opponents of good civil rights legislation will seek to tie onto their 
efforts with the people like you who have concern with other legal 
problems in connection with the courts and those two things linked 
together are strong enough to wreck the judicial system in this coun- 
try as we know it. 

Senator Keating. Do you advocate that we should do nothing with 
regard to any of the decisions by the Supreme Court in the field of 
internal security until we have complete civil right legislation that is 
satisfactory to you and me in this country ¢ 

Mr. Mircuett. No. I think it is a question for that of priority, 
Senator. 

Senator Kratrne. It strikes me it is a question of delineating clearly 
where the distinction lies. I know that what you say is true. 

I have had letters from people since I got into these hearings—and 
in my feeling that other decisions of the Supreme Court either were 
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wrong or, more frequently, were legally correct but brought about a 
sitaution which was wrong—that because I felt the Supreme Court 
might have been wrong in ‘another case, my position in civil rights ig 
altered in some way. 

That, of course, I need not tell you, is not true. But anyone who 
seeks to handle all of these problems in a moderate and carefull 
analyzed manner is bound to get criticism from extremists at both ends, 

Now I don’t quarrel with anyone who honestly believes that the 
Supreme Court was wrong in the segregation case. I would argue 
with them as a lawyer. T happen to think the Supreme Court was 
right. 

If I had been sitting there I would have decided exactly as the 
nine Justices did. But anyone who thinks they were wrong, let him 
introduce appropriate legislation to try to correct that decision. I 
personally would undoubtedly oppose it. But that is the orderly 
process of our Government. 

Now I happen to think that in the Yates case, in the Court’s inter- 

retation of the word “organize,” they did not properly interpret the 
intent of Congress. Now I have introduced a bill to clarify that. 

It is in no way intended as an attack on the Supreme Court. The 
Supreme Court may have been right. I, as a lawyer, may have been 
wrong. But it brought about a situation which I feel cries out for 
corrective treatment ‘legislatively. 

It is my strong feeling that there are such areas where either 
(a) the Court was in error in its decision or (6), and more frequently, 
while correct in its decision, brought about a result which needs cor- 
rection in the internal security field. 

My feeling with regard to that has nothing whatever to do with 
my feelings with relation to the general problem of civil rights or 
the correctness of the Supreme Court decision in Brown v. Board of 
Education. 

I grant you that it is difficult to make that clear to everyone, but 
those are my convictions. I feel that civil rights is a very great 
problem in this country, that we certainly should enact in this Con- 
gress further civil rights legislation. 

But I think also that we should enact some legislation in this field. 
These hearings are for the purpose of clarifying in our minds just 
what we should do. 

But I feel that unless we are going to scrap the Smith Act, and I 
am opposed to that, I think that we should do something in this field. 

Mr. Mircuett. I think, Senator, that we are saying essentially the 
same thing. I certainly would not quarrel with anybody’s right. to 
criticize the Supreme Court. 

Senator Kerattnea. Its decisions. 

Mr. Mrrcne ty. Well, criticize any institution of Government. This 
is a free country. 

Senator Kearina. I don’t go as faras that. TI certainly don’t think 
that I, in a position of responsibility, should ever criticize the insti- 
tution of the Supreme Court, nor should I criticize the motivation 
or the character—unless I have good grounds for it, in which case 
it would be my duty to a so—of : any - Justice of the Supreme Court. 
But I think that you or I, and indeed every school professor, do it 
every day. We have a perfect right to differ with a decision which 
the Court has rendered, to endeavor to overturn that decision in every 
legitimate and proper manner. 
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But we must live up to that law as it is laid down until it is changed 
through the proper channels. 

Mr. Mrrcnetu. I would say that, if we were living in the best of 
all worlds, with lawyers like yourself in and out of the State and 
national legislatures considering these problems, what you say would 
be a wise course. 

But when we look at the political picture in this country realisti- 
cally, I would venture the opinion that your bill, which has a lofty 
legal purpose, would not get very far unless it got the support of 
those who would support. it, not on its merits but as another kind 
of aslap at the Supreme Court because of the way the Supreme Court 
had acted in the panel desegregation decision. 

As evidence of that I think we have only to look at the situation in 
the House last year when the proponents of H.R. 3 were unwilling to 
let that stand on its merits. You said, I believe, let’s come out and 
have a test vote on this issue, but they wouldn’t do that. 

They insisted on linking it with the other thing, so that between 
the two they got enough votes to pass it. 

All I am saying is that 

Senator Keattne. But if there had been some way to get it before 
the House alone, I feel sure it would have passed alone. 

Mr. Mircueit. You mean H.R. 3? 

Senator Kratine. No, no; the part of H.R. 3 dealing with the 
Nelson situation. 

I feel that it could have stood alone and would have passed alone. 
But those who had motives to get through broader legislation, I 
will agree with you, insisted on tying it to that, with the idea that they 
would help their legislation in that regard. 

It is the thing we encounter all the time in the legislative process 
where something very sweet is tacked onto another matter which, 
standing alone, would be impossible or very difficult to enact. 

Mr. Mircneci. But my point is that until we can straighten out 
some of the more glaring aspects of discrimination in this country, 
the motives of those who seek to pass legislation involving decisions 
of the Supreme Court w/ll always be subject to attack in the average 
man’s mind. 

This is no reflection on people who are doing it for good legal rea- 
sons. It is just one of those situations where most of the talking 
against the Supreme Court has been done by those who are really 
angry about the segregation decision. I venture the opinion that we 
would not have half of this legislation before the Congress if it had 
not been that the Supreme Court has been steadily vindicating the 
constitutional rights of Negroes in the United States. 

It so happens that those who are in the key positions in Congress 
are not in agreement with those decisions and they are therefore in a 
a to expedite almost any kind of legislation that attacks the 

ourt. 

But they are in an equal position to frustrate and kill legislation 
which would support the Court’s decision in civil rights matters. 

That is all I wanted to say. 

Senator Keatinc. Thank you very much, Mr. Mitchell, and your 


entire statement will be made a part of the record and we are happy 
to have you here. 
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Mr. Clark Foreman, director of the Emergency Civil Liberties 
Committee. 

Before you proceed, we will make a part of the record the state- 
ment of Mr. Lawrence E. Gooding, chairman of the Wisconsin Em- 
ployment Relations Board, who was required to leave and he asked 
that his statement be made a part of the record. 

(The document referred to follows :) 


STATEMENT OF LAWRENCE E. GOODING, CHAIRMAN OF THE WISCONSIN EMPLOYMENT 
RELATIONS Boarp 


My name is Lawrence E. Gooding. I am presently chairman of the Wiscon- 
sin Employment Relations Board and have been a member of that board since 
May of 1939. It is the board charged with the duties of administrating the 
Wisconsin law regulating the relationship of employers and employees. From 
1920 to 1939, I was practicing law at Fond du Lac, Wis. 

I appear here today to urge that S. 3 be adopted by this Congress. I do this 
by reason of my experience in attempting to administer the Wisconsin Employ- 
ment Relations Act. It will not be my purpose to discuss the constitutionality 
of S. 3 other than to say I can see no constitutional bar to this type of legisla- 
tion. I am satisfied if it was adopted by Congress the courts would not hold 
that the passage of legislation such as the Wagner Act and the Taft-Hartley 
Act preempted the field unless Congress specifically said so. The preemption 
by implication theory will be over. It is because of my experience over the 
past 20 years that I am anxious to see this type of legislation adopted. 

From the very beginning, the board in Wisconsin has recognized the supremacy 
of the national act in all cases in which the jurisdiction of the National Labor 
Relations Board was invoked. We started out, however, with the theory that 
the State had concurrent jurisdiction with the Federal Government until the 
jurisdiction of the National Board was invoked to determine questions arising 
out of the particular labor dispute. This theory was followed by the State 
board in Wisconsin for several years after the board was created and was con- 
stantly sustained by the State court. Both the highest court in Wisconsin and 
the highest court in New York have so held in cases arising prior to the passage 
of the Wisconsin Peace Act. 

The first indication that this theory was in error arose, as a result of an 
appeal from an order made by our board in the Allen-Bradley case. The order 
made by the board was enforced by the Wisconsin courts on the theory of con- 
eurrent jurisdiction. The question was taken to the U.S. Supreme Court by 
certiorari. In that case, the respondent union had been engaging in mass 
picketing and in all types of violence both on the picket line and away from it. 
Although the U.S. Supreme Court affirmed the board’s order, it refused to do 
so on the basis of concurrent jurisdiction. It there held that in cases of violence 
and mass picketing the State retained jurisdiction to act. In this type of case, 
the Court has consistently upheld the State’s power in violence cases. The last 
ease so holding, involving the Wisconsin board, was the Court’s decision in a 
case arising as a result of a strike at the Kohler Co. 

In two cases, one arising in New York and the other in Wisconsin, the Court 
definitely wrote “finis’ to the concurrent theory doctrine. These were both cases 
in which the respective State board had directed elections among employees of 
an employer whose business affected interstate commerce. Such elections were 
to be held for the purpose of determining whether or not a majority of the 
employees desired to be represented by a labor organization. The first one to 
reach the U.S. Supreme Court was the New York case which involved the em- 
ployees of the Bethlehem Steel Co. Shortly thereafter the Wisconsin case in- 
volving employees of the LaCrosse Telephone Co. reached the Court. In those 
eases, the Court held that Congress intended to preempt the field, and that in 
any proceeding where the business of the employer affected interstate commerce 
the field was so preempted and the State had no power to act. 

Later another proceeding from Wisconsin went to the U.S. Supreme Court. 
The Board in this case had ordered the respondent union to cease and desist 
from engaging in certain activities that amounted to short quickie strikes. The 
Board’s order in that case was affirmed by the U.S. Court upon the grounds 
that the activities from which the union was ordered to cease and desist were 
neither protected nor prohibited by the National Labor Relations Act. The 
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Court stated that the activities were either regulated by State law or would 
go unregulated. 

Garner v. Local No. 766 (346 U.S. 485), U.S. Supreme Court flatly held that 
the National Labor Relations Act deprived State courts of jurisdiction over un- 
fair labor practices which the National Labor Relations Act expressly prohibits. 
In its opinion, the Court indicated that while considerable authority has been 
left. to the States by Congress, courts are required “To spell out from conflicting 
ipdications of congressional will the area in which State action is still per- 
missile.” This means much litigation in case after case in an attempt to dis- 
cover in each individual case the congressional will by considering conflicting 
indications. 

The relationship between employer and employee has traditionally been regu- 
lated in this country by the various States. It is only comparatively recent 
that the Federal Government has intervened by the adoption of regulatory legis- 
lation. No one now questions the power of Congress to act in this field. 
Neither does anyone doubt, that if it is the purpose of Congress to exclude all 
State control, they have the power todo so. All that this legislation requires is 
that, when such intention does exist, Congress say so in the legislation it is 
enacting. It is my opinion that by the enactment of S. 3, Congress would elimi- 
nate much of the doubt that arises in several fields under which both Congress 
and the States may have some control. In those cases in which Congress in- 
tends, by the passage of legislation, to preempt the field it would have exactly 
the. same power to do so that it now has. The only change would be that if 
Congress does intend to preempt the field, it include an express provision to that 
end. 

An extremely ridiculous situation now exists in this country in the matter 
of regulating the relationship of employer and employee. Wisconsin has adopted 
legislation intended to protect the rights not only of employers and employees, 
but those of the public as well. Congress by the enactment of the Taft-Hartley 
law has adopted a similar philosophy. Congress has imposed, upon a Board 
created by the Labor Management Relations Act, the duty of administering the 
law. The caseload of that Board constantly increased over the years. The 
Board adopted the policy of declining to exercise jurisdiction in certain cases 
on the ground that the assertion of jurisdiction in the particular case would 
not effectuate the policies of the act. Until 1950, this was done on a case by case 
basis and without too much consistency. In 1950 the Board, for the first time, 
adopted certain standards. If the business of the employer did not reach the 
standards thus imposed by the Board for the exercise of its jurisdiction, the 
Board would dismiss the proceeding on the same ground even though the em- 
ployer’s business would to some extent affect interstate commerce. These stand- 
ards, of course, are subject to change at any time, and were changed in 1954 by 
increasing the dollar volume of business that the employer must do, before the 
Board would exercise its jurisdiction. In a very large number of cases over 
which the Board would not assume jurisdiction, the business of the employer did 
to some extent affect interstate commerce. 

With these standards in effect, the court in three cases some 2 years ago 
ruled that if the business of the employer affects interstate commerce, even 
though not to the extent that brings it within the Board’s standards, that still 
the States are prohibited from acting. To illustrate the position that employers 
and employees find themselves. I might cite a case arising before our Board. 
The employer involved was a small ready-mix operator who had a few ready-mix 
trucks and delivered concrete to various contractors on the job sites. A dispute 
arose between this employer and a labor organization. The employer filed a 
complaint before our Board alleging a violation of the State act. After hear- 
ing, the Board found, as it felt it was forced to, that the business of the em- 
ployer did affect interstate commerce. It therefore, dismissed the complaint 
filed by the employer. Later a charge was filed by the employer against the 
labor organization with the National Labor Relations Board. The employer 
also commenced a proceeding in the U.S. district court asking that the court 
do issue an injunction which was done. As a result of the proceeding brought 
in the U.S. district court, the National Board filed a complaint based on the 
charges theretofore filed by the employer. After hearing the National Board 
dismissed the proceeding. This was done on the ground that although the busi- 
ness of the employer affected interstate commerce its business did not reach the 
standards adopted by the Board, and therefore, it refused to exercise juris- 
diction. 





364 PROPOSED ANTISUBVERSION LEGISLATION 


I have no objection to the self-imposed limitation on the National Labor Re 
lations Board. If that Board is to properly perform its functions and dispose 
of the important cases coming before it, it must of necessity, either limit its 
exercise of jurisdiction, or adopt some other means if possible whereby cases 
may be disposed of promptly. The backlog of cases before that Board is con- 
sistently increasing even with the self-imposed limitation on its exercise of 
jurisdiction. What this all means is that because an employer is a small busi- 
nessman, his activities can not be regulated by the State for the reason that 
Congress has preempted the field, and will not be regulated by the Federal Goy- 
ernment because of the inability of the Board to process all the proceedings that 
might be brought before it. The employer is without the protection of any regu- 
latory law and the employees likewise are without protection. All this it true, 
notwithstanding the fact that there is a State law which defines various prac 
tices that the employers and employees may not engage in as well as a Federal 
law that similarly denies such activities. Notwithstanding all of these laws 
the employer is told by the National Board it will not act and must be told by 
the State board it cannot act. Thus there has been created a “no man’s land.” 
A complete void exists, a field in which the State cannot act, because Congress 
has preempted the field, and in which Federal Government declines to act. It 
appears to me that no reasonable man would consider that Congress intended 
to achieve any such result by the enactment of the Labor Management Rela- 
tions Act. 


Mr. Sourwine. Mr. Chairman, there’s one other statement which 
you might wish to put in in the same way, that of a witness who was 
here earlier but who had to leave, that of Mr. Alfred Kohlberg of 
New York City. 


Senator Keatrine. His statement will be made a part of the record. 
(The document referred to follows :) 


STATEMENT OF ALFRED KOHLBERG 


Nine years ago, Representative Ralph Gwinn, Congressman from my 27th 
District of New York introduced a resolution (H. Res. 730, 81st Cong.). It read 
(with five words I have added after discussion with this committee) : 

“Whereas world communism has avowed its intention to overthrow the Goy- 
ernment of the United States: Therefore be it 

Resolwed, That the world Communist movement, the Communist International 
the Comintern, the Cominform, and all their successors, sections, branches, 
affiliates, organizations, subsidiaries, and agents are hereby declared to be the 
enemies of the United States, within the meaning of article III, section 3, of the 
Constitution of the United States.” 

Before introducing this Resolution, Representative Gwinao consulted a num- 
ber of Congressmen knowledgeable in constitutional matters, and the resolution, 
as I read it, was the result. The resolution was referred to the House Judici- 
ary Committee and that is the last I know about it. In 1953 I called on Senator 
Langer and Representative Keating, he chairmen of the Senate and House 
Judiciary Committees, but was not encouraged to have the resolution reintro- 
duced. Some years later I talked to Senator Eastland and Senator Jenner and 
was encouraged by their consideration but nothing came of it. 

The purposes of the resolution are: 

(1) To make what we all recognize as real treason into treason by consti- 
tutional definition, by naming our enemies as not only states with which we 
are at war but all of the world communism. 

As an example I might take the cases of Axis Sally and Tokyo Rose, Ameri- 
can citizens who broadcast propaganda for Italy and Japan respectively during 
World War II. After the war they were convicted of treason and the convic- 
tions were confirmed by the Supreme Court. 

During the Korean war American citizens broadcast and wrote enemy propa- 
ganda and remained unpunished. In any case treason could not be charged as 
they could not be proven to have adhered to the Peoples Republics of either 
Korea or China. Their adherence was to some branch of the world Communist 
movement, possibly not a provable enemy of the United States. 
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Should war break out over Berlin we would discover ourselves swarming 
with traitors, none of whom would have provable connections with the Peoples 
Republic of Germany or even the U.S.S.R.. They would be actual agents, or 
connected with agents, of world communism. Only such a congressional resolu- 
tion as I propose would make clear the identity of the enemy. 

In short in the hot war, if it comes, and in the cold war we now are fighting, 
this resolution would equally define, and make overt, activity which gave aid and 
comfort to the enemy, treasonable, if performed by one adhering to the world 
Communist movement or any of its agents. 

(2) To facilitate punishment for overt activities on behalf of world com- 
munism, but also to provide amnesty for past such activities from the day of its 
passage. This would give fellow travelers and dupes an opportunity to make a 
clean break with past Communist associations. 

It seems likely that nearly all but the hard core of the Communist conspiracy 
would seize the opportunity to disassociate themselves from the Communist 
movement. I should expect a few convictions under this resolution to cause the 
desertion of the Communist cause by all but the most hardened revolutionaries. 

(3) This resolution would not conflict, I believe, with any other measures your 
committee may be considering. For example, may I refer to 8S. 1689, 86th Con- 
gress, Ist session, now pending before your committee. It provides for a Free- 
dom Commission and a congressional Freedom Committee to train personnel for 
the fight against communism and to arouse the country to the evils and dangers 
of communism. 

Not only would my resolution in no way conflict, but it would make treason of 
any attempt by Communists to infiltrate or penetrate or spy on the staff or 
student body of the Freedom Commission. Furthermore the setting of the 
amnesty date would be likely to bring some more defectors from communism 
to your committee to testify, something devoutly to be hoped for. 

While I have no special competence in the field of Government organization, 
and therefore cannot comment on that phase of S. 1689, it is my opinion that the 
idea of motivating S. 1689 is sound and long over due. It so happens that in the 
fall of 1948 I was one of a Committee of Seven appointed by Gov. Thomas E. 
Dewey to advise him on the Communist problem. He gave us three problems 
for study and report to him by the following January. 

One of those problems was what he called Operation Polecat to make commu- 
nism aS unpopular as a skunk, so that stern measures would have popular sup- 
port. This was similar to the objective of S. 1689. But on the first Tuesday 
after the first Monday in November there occurred a calamity and our com- 
mittee disbanded. 

It is my opinion that something such as Governor Dewey had in mind or its 
enlargement as provided in S. 1689 must be effectuated if the confusion in the 
public mind, and especially in intellectual circles, is to be overcome. Into this 
confused state of mind of Communists, fellow travelers, and dupes my resolution 
would come with the effect of a cold shower. 

Thank you. 


Senator Kreatine. Mr. Foreman, do you swear that the testimony 
= are about to give will be the truth, the whole truth, and nothing 
ut the truth, so help you God ? 
Mr. Foreman. I do. 
Senator Keating. Will you proceed ? 


TESTIMONY OF CLARK FOREMAN, DIRECTOR, EMERGENCY CIVIL 
LIBERTIES COMMITTEE 


Mr. Foreman. Senator, I also have a written statement which I 
would like to have incorporated into the record and that will save 
your time which will enable me to go through it rather swiftly. 

Senator Keatrna. That will be done and your entire statement will 
be made a part of the record. 

39483—59—pt. 1—_—-24 
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(The document referred to follows :) 


STATEMENT OF CLARK ForREMAN, Director, EMERGENCY Crvit LIBERTIES 
COMMITTEE 


“The history of man’s struggle to be free is in large degree a 
struggle to be free of oppressive procedures; the right to be free 
from torture and the hated oaths; the right to trial by jury; the 
right to confront the accuser face to face; the right to know the 
charge and to have a fair opportunity to defend. Second, we have 
principles or articles of faith to which we are committed. Of 
these, none is more important than the right to speak and to write 
freely ; the right to worship God as one chooses; the sanctity of the 
conscience ; the right to be let alone; the dependency of government 
on ‘the consent of the governed.’”—From the preface of “An Al- 
manac of Liberty,” by William O. Douglas 


Everyone is naturally concerned with American security, external and inter- 
nal. We divide on the best ways to secure our security. The main problem in 
internal security in the United States today seems to the Emergency Civil 
Liberties Committee to be not subversion but apathy and conformity. This is 
true at almost every level, and as I hope to point out later it is not by accident 
that it is true. 

Let us look first of all at American education. I speak quite conservatively 
when I say that the major preoccupation and concern of American educators 
for the last 2 years has been with the problem of student apathy and student 
conformity. Just recently three responsible American educators under the 
sponsorship of the American Council on Education, made a survey of American 
educational institutions. Here is what one member of this commission, Dr. 
Edward D. Eddy, Jr., vice president of the University of New Hampshire, had 
to say about their experience: * 

“On almost every campus we visited, from California to New England, stu- 
dent apathy was the major topic of conversation. This was the one subject 
mentioned most often in our conversations with both students and faculty 
members. The characteristic student statement was couched often in the 
simple phrase, ‘I couldn’t care less.’ This applied to academic work, to leader- 
ship positions in activities, to any number of campus events. A faculty mem- 
ber told us, ‘Apathy is another way of describing the attitude that registers 
superficial or studied indifference. The unfortunate result is satisfaction with 
mediocrity.’ ” 

Not only would a majority of American educators concur in this verdict but 
their concurrence is shown in another way—namely in the near-unanimity with 
which American educators have rejected the proposed loyalty oath for national 
scholarships. Just recently the faculty and administration at Amherst, I am 
informed, returned the scholarship funds that had been made available, saying 
that they preferred to reject the funds rather than to accept the condition. 
The reason obviously is not because they are reluctant to cooperate with a Gov- 
ernment program, it is because they are concerned with the consequences of 
loyalty oaths and all similar devices on student attitudes and values. 

As I said at the outset, it is not by chance that educators have become con- 
cerned with this problem. According to an article in the current issue of For- 
tune magazine (p. 257), 38 percent of the labor force now works for large organ- 
izations. A decade ago the figure was 28 percent. A decade hence it will be 
greater than 38 percent. In labor, in government, in business, this is the era 
of the big organization, and wherever you have large organization you have a 
tendency to conform which is dangerous—dangerous to initiative, dangerous to 
free discussion, dangerous to the circulation of vital ideas. Students in Ameri- 
ean colleges know that they are going to have to work—or most of them—for 
large organizations of one kind of another. Naturally they affect an attitude 
of indifference on social issues. Naturally they are reluctant to “stick their 
necks out.” Naturally they say with feigned indifference, ‘““‘We couldn’t care 
less.” 


2 Speech delivered at Boston University, Mar. 12, 1959. 
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One could. demonstrate the real internal security problem in this country 
graphically if it were possible to show over the last two decades the decline in 
the number of political rallies and meetings, of neighborhood protest meetings 
of one kind or another, of all forms of grassroots political activity. And one 
of the reasons, of course, for this decline is not merely that more and more 
Americans work for big organizations and must of necessity become more and 
more circumspect about the expression of their views and opinions, but for two 
decades now the Federal Government, assisted by the States, has pursued poli- 
cies which tend to make for conformity and silence. Foremost among these Gov- 
ernment policies, of course, is the congressional inquisitorial committee. Over 
a span of years in every major American community these committees have ap- 
peared not once but many times. They have hailed all sorts of people before 
them—doctors, lawyers, Government employees, industrial workers—and have 
publicly inquired into their political beliefs, affiliations, activities, associations. 
And it is incontestably true that these hearings have set a climate of opinion in 
the country that is unfavorable to the free and open discussion of ideas. The 
worldwide effect of these hearings has been nearly disastrous to American 
prestige and American leadership in the free world. 

Nor do the hearings stand alone. There is the loyalty-security program. 
There is the matter of the industrial or plant security program. There is the 
matter of loyalty oaths—municipal, State, and Federal. The cumulative effect 
of all such measures in and of itself goes a long way to accounting for the apathy 
and conformity which is, as I said at the outset, the main preoccupation of 
American educators today. This problem will be aggravateed, not alleviated, by 
enactment of still further measures, the clear effect of which can only be to make 
individuals more cautious, more circumspect, more silent. 

A true concern with American internal security would start from premises 
and assumptions exactly contrary to those which underlie the legislation you are 
now considering. It would proceed from the premise: “What must we do to 
invigorate the public life of these United States? What must we do to bring 
new currents of ideas onto American campuses? What must we do to invigo 
rate American politics?” 

As you consider the present measures pending before you, the subcommittee 
chaired by Senator Hennings is considering the other side of the coin. I hope 
you will consider some of the testimony adduced before Senator Hennings’ Sub- 
eommittee on Constitutional Rights. Perhaps these two subcommittees should 
hold joint hearings. Above all, wouldn’t it be advisable for you to hear from 
leading American educators as to the present state of student opinion? Any 
one of the bills that you are now considering would in my opinion justify 
more extensive hearings and consideration than will be given to all of them 
combined. I want to suggest to you that the kind of expert opinion you need 
on legislation of this kind will not volunteer to testify. I would like to urge 
you in the strongest possible terms therefore to invite, say, the deans of 6, 8, or 
10 of the Nation’s leading law schools to testify on the legislation you now have 
under consideration. 

Of one thing I am sure: you will not get a representative expression of opinion 
on this legislation unless you solicit it. There is no internal security crisis in 
the United States today. There is no occasion for hasty hearings or ill-con- 
sidered legislation. 

Recognizing that it is not possible in the time available to do justice to the 


important measures which are before you, I will undertake to discuss them 
only in general terms. 


AMENDMENTS TO THE SMITH ACT (S. 527, S. 1300, AND H.R. 2369) 


The section of the Alien Registration Act of 1940 which has come to be 
known as the Smith Act was adopted without a realization of its dangers by 
Congress or the country. It has become the basis for grave violations of the 
Constitution. In fact it has established a national heresy which has led to 
the evils which have accompanied other heresy hunts in the past, paid in- 
formers, hysteria, character assassination, and conformity. 

That being the case we think the legislation called for now is the repeal 
of the section known as the Smith Act. The proposed amendments would 
imake the situation worse, increase the insecurity of American citizens and 
therefore weaken the country. They should be rejected. 
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ENABLING OF STATE “SMITH ACTS” (S. 3, S. 294, AND 8. 1299) 


As the Smith Act has served as a springboard for witch hunts, so State laws 
against sedition, largely unused until recently, have served the same genera] 
purpose until the Supreme Court of Pennsylvania and the Supreme Court of 
the United States decided that enough was enough. 

Actually the tendency resulting from such State acts was to attack those 
who were helping the Negroes in their fight for civil rights (Commonwealth 
vy. Braden, the recent Kentucky case, is a prime example of this tendency), 
The ardent demand for the bills here under consideration by the most active 
segregationists indicates the possibilities they see for going further than the 
eongressional committees dare go in harassing the people who are fighting for 
the full constitutional rights of Negroes. 

There can be no possible service to the country that such duplicating State 
acts could render. For the good of our freedom we urge that these bills not 
be passed. 

ATTACKS ON THE CIVIL SERVICE (8S. 1301. AND 8. 1304) 


These bills seem to be aimed at the nullification of that freedom which has 
always been considered important for the civil service in a democracy. S. 1301 
would rob a civil servant of the protection of his individual rights under the 
Constitution. S. 13804 would effectively destroy the rights of tenure which 
are important to a civil servant. 

Already the President is complaining of the difficulty of getting able men to 
serve in the Government. His complaint is justified, but why should anyone 
expect able men to work under the conditions which these bills would impose? 
What indeed will happen to those now employed in the Government when the 
uext administration comes into power? Any employee could be fired out of 
hand by the head of his agency “in his absolute discretion.” 


POLITICAL RESTRICTIONS ON THE RIGHT TO A PASSPORT 


When passports are necessary for travel, the right to travel is also a right 
to a passport. The right to travel is a basic right which the Supreme Court 
has upheld and which the administration does not deny. To allow the Secre- 
tary of State the discretion to modify that right is to invite again all the abuses 
which were perpetrated in the 10 years before the Supreme Court held, in the 
cases of Rockwell Kent and Walter Briehl, that there was no statutory authority 
for what the State Department was doing. 

The people who have clamored for passport legislation have not, so far as 
1 know, brought forth any evidence that the security of the country has suffered 
in the 10 months which have passed since the right to travel was reestablished 
in this country. I enumerated some of the abuses of the State Department 
in case histories for the Senate Foreign Affairs Committee last summer, and 
would like here to incorporate them in your record. 

These abuses were a major contributing factor in the apathy which I have 
mentioned above. The threat of a denial of a passport was more than an in- 
convenience. It deterred people from exercising the freedom of speech which 
is vital to the enterprise and development of our country. Many people were 
with justification afraid that a vindictive Secretary of State would use his 
arbitrary power to punish them. The denial of a passport was not a confidential 
matter. On occasion the Department would announce to the press that it had 
denied a passport; in one case the Department announced it had denied the right 
of a citizen to leave the country, even to go to Canada. Congressional commit- 
tees did not hesitate to ask subpenaed witnesses whether or not they had been 
refused a passport. The purpose of such questions was to expose for the sake 
of exposure—a practice which the Supreme Court has rightly declared beyond 
the constitutional power of Congress. 

The effect of such abuses was to make many scholars hesitate before under- 
taking research which might necessitate travel abroad. They feared with rea- 
son that they might be denied a passport and that their careers might be se- 
riously damaged. They had seen what had happened to one of the country’s 
greatest scientists, Dr. Linus Pauling. They knew that he had been denied a pass- 
port until he won the Nobel Prize. Those who could not count on that way out, 
put away their research until the arrival of a more propitious national climate. 
Although there are naturally no definite statistics, it is my information that 
many of those scholars have since last June, when the Supreme Court decision 
came down, resumed their research. Some of them are now working abroad. 
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The passage of any bill that seeks to authorize the State Department to re- 
sume its arbitrary control of passports would be a blow to the freedom of the 
American people. It would increase the apathy and conformity which needs to 
be dispelled. It would discourage scientific enterprise which may be vital to 
the country’s future survival. 


BONDAGE OF THE FOREIGN BORN (8S. 1302) 


The Immigration and Nationality Act of 1952 is, in our opinion, a piece of 
repressive legislation in violation of our historic tradition of hospitality to the 
persecuted of other lands. 

We believe that the statute should be repealed and that aliens be given all the 
constitutional protection necessary for their dignity and welfare. 

8. 1302 would be a further infringement on those freedoms which we hold out 
to the rest of the world as American. It would give the Attorney General 
among other things, absolute power of detention and inquisition over nonciti- 
zens who have presumably been attracted to this country by our reputation for 
freedom. We think that the 1952 act should be repealed and certainly that we 
should not adopt in this country those practices we condemn abroad. 


CONCLUSION 


Finally, Senators, let me urge again that you consider the damage which has 
already been done by measures of the kind you are now considering. Do not 
add to the injury of American democracy. You pay a needless compliment to 
tyranny when you presume that the only way to compete with it is to imitate its 
evils. 

Mr. Foreman. As I have undertaken to say in this statement, we 
consider that the great threat to the security of this country, with 
which we are all concerned, is not subversion but apathy and conform- 
ity, and that the leaders of American education have made this amply 
clear throughout the last 2 years because it has been the major pre- 
occupation and concern of the leading educators. 

I would like to quote, Senator, the statement that I have here in 
the statement from Dr. Edward Eddy, the vice president of the Uni- 
versity of New Hampshire, because it is a very important report of the 
American Council on Education. 

He said: 

On almost every campus we visited—from California to New England—stu- 
dent apathy was the major topic of conversation. 

This was the one subject mentioned most often in our conversations with both 
students and faculty members. The characteristic student statement was 
couched often in the simple phrase “I couldn’t care less.” This applied to aca- 
demic work, to leadership positions in activities, to any number of campus 
events. A faculty member told us, “Apathy is another way of describing the at- 
titude that registers superficial or studied indifference. The unfortunate result 
is satisfaction with mediocrity.” 

Now, Mr. Chairman, this is not an accident. This situation has 
arisen quite contrary to what you and I knew to be the case in the 
thirties and even in the forties. 

It seems to me to be the absolute calculated result of the measures 
that have been passed, along the line of the bills that are before this 
committee today, in the last 10 years, and that this has augmented the 
natural tendency of the increased organization of our employment in 
government, in labor or business, big organizations. This has made it 
very difficult for anyone to speak up and be sure that he would not 
be penalized for his convictions, even though the first amendment to 
the Constitution guarantees him that freedom of speech which is, 
in the words of Justice Douglas which I have quoted at the beginning 
of the statement, so essential to the freedom of the American people. 
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Now I would say I think that we should make it clear—thut this 
committee should make it clear in talking about internal security— 
that there is a need to open up discussion, to augment free speech 
and free writing rather than do anything that would clamp down on 
this discussion, and, specifically, to go to the bills that are under con- 
sideration. I think, far from amending the Smith Act, expanding the 
Smith Act, that the Smith Act itself should be abolished. 

We feel that it got through under very slim consideration in 1940, 
That if Congress or the people had understood what was involved in 
that amendment, which Representative Smith introduced, I under. 
stand, on the floor of the House, that the Smith Act would not have 
been passed in the first place. 

Certainly it should not be expanded. And I would urge, therefore, 
not only that these amendments be rejected, but that the Smith Act 
itself be repealed. 

Senator Kearing. That is a very frank statement. Are you a 
lawyer, Mr. Foreman ? 

Mr. Foreman. No, sir. 

Senator Keattne. I won’t pursue the question then because it is a 
legal question. 

Mr. Foreman. Yes. I am sorry that I cannot go into the consti- 
tutional aspect of it, but as a layman, as a sociologist reading the 
minority and majority opinions of the Supreme Court on the Dennis 
case, I am completely in agreement with the minority opinion of 
Justice Douglas and Justice Black. 

Now with respect to S. 3, S. 294, and S. 1299, the enabling of the 
State Smith Acts, I gather from the previous statements, your state- 
ments, Senator Keating, that you also have great doubts about that, 
and I would just like to augment what has been said here by Mr, 
Mitchell before me with respect to the civil rights aspect, that T be- 
lieve that the chief result of such State Smith Acts would be to 
penalize those people, primarily in the South, who are fighting for 
the rights of Negroes and the full share of Negroes in the constitu- 
tional rights of this country. 

I think the case of Commonwealth v. Braden in Kentucky is a 
prime example of the tendency to use previously unused Sedition 
Acts, State Sedition Acts, to retard the process of integration and to 
punish those who speak up for Negro rights. 

Therefore, I would, by all means, urge you not to approve any of 
those three bills. 

Now to go on to the attacks on the civil service, as I see them, in 
S. 1301 and S. 1304. I think it is very important to emphasize that 
S. 1301 would rob a civil servant of the protection of his individual 
rights under the Constitution, and S. 1304 would effectively destroy 
the rights of tenure which are so important to a civil servant. 

The President has complained of the difficulty of getting able men 
to serve in the Government. His complaint is justified. But why 
should anyone expect able men to work under the conditions which 
these bills would impose? What, indeed, will happen to those now 
employed in the Government when the next administration comes 
into power ? 

Under this bill as I see it, any employee could be fired out of hand 
by the head of his agency “in his absolute discretion.” 
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This means the absolute denial of independence in our civil service. 
The whole fabric that has been fought for for so many years in this 
country, to have an independent civil service, is being attacked in 
these bills. 

Now to move to the passport bill, which I believe is S. 1303, Sena- 
tor Eastland’s bill on passports. The Emergency Civil Liberties 
Committee has been the organization which I believe has been in the 
forefront of the fight for the right to travel. 

It was we who took the case of Kent and Briehl to the Supreme 
Court and won the decision which showed that the State Department 
had, for a decade, been acting without any shadow of legal author- 
ity in denying a passport for political reasons. 

Now, Mr. Keating, I don’t believe that anybody testifying here, 
at least so far as I have been able to read, has shown that the security 
of the country has been visibly weakened by that Kent-Briehl de- 
cision. 

Mr. Hanes testified yesterday that a great many people got pass- 
ports who would not have got passports if this decision had not come 
down. He did not, so far as I can find out, give any evidence that 
this had affected the security of the country. Or that any people, 
presuming for the moment that they were enemies of the country 
or cooperating with enemies of the country, that they were in any 
better position to undermine the security of this country with pass- 
ports than without. 

And on the other hand it is extremely important to emphasize the 
detriment of the State Department policy on passports to the free 
thinking non-Communist people of this country. 

Far more such people were denied passports than Communists. 
And the intimidation of scholars, of literary people who want to 
speak up, has been very great indeed. 

It had a stifling effect on the intellectuals of the country, this 
arbitrary practice of the State Department with respect to passports. 

Now it is my understanding that a great many people, who would 
not even apply for a grant for research which might have entailed 
applying for a passport, have now, with the Kent-Briehl decision in 
effect, applied for the research scholarships, in many cases got them, 
got passports, and are now doing research that presumably will be 
very valuable to the security and the future of this country. 

And for those people to be stifled, to again introduce the arbitrary 
practice of the State Department or allowing anybody in his discre- 
tion to deny a passport would seem to me to be calamitous. 

I want to speak very strongly about this. I have testified to an- 
other Senate committee. 

Mr. Chairman, we presented testimony last summer to the Senate 
Foreign Relations Committee on a very similar passport bill. 

I would like to just ineorporate. that in this record with your per- 
mission as testimony bearing on this, because it gives specific examples 
of a number of the cases that were not Communist cases, but cases 
in which the arbitrary practice of the State Department prevented 
aman from exercising his consitutional right to leave this country. 
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Senator Kratinc. Your statement before the Committee on For- 
eign Relations will be made a part of the record of these hearings? 

fr. Foreman. I just would like to emphasize one aspect of that, 
When Secretary Dulles was not Secretary of State but in a private 
capacity as an attorney, he went to China and, completely in violation 
of and opposition to the foreign policy of this country, negotiated 
there for the Chinese to pull out of the war with Japan. 

If we had had such a policy as he instituted when he became Secre- 
tary of State he would have been denied his passport in the 1930's. 

I don’t want for a minute to indicate that I would have been in 
favor of that. I don’t think he should have been, but I want to 
emphasize how different it is when a person is in power and when 
he 1s out of power. 

And to make it completely bipartisan, Senator Keating, I want to 
emphasize that Mr. han when he was Secretary of State, started 
this vicious practice, but when he got out and became a private citizen, 
he repudiated and apologized publicly in his book for ever having 
done it. 

It makes a very great difference whether a person is Secretary of 
State or is not, when the Secretary of State has the arbitrary power 
to deny the right to travel. I think this illustrates—if those two 
men, who have been in both positions, have taken this dual position— 
how very bad it is for the rest of the country to have any bureaucrat 
have the discretion to arbitrarily deny a citizen his constitutional 
rights. 

‘With respect to S. 1302, we feel that foreign born who have come 
to this country, presumably attracted by the freedom that we hold 
out to the world as American freedom, should be given every possible 
consideration and should not be further hampered and certainly not, 
in accordance with S. 1302, turned over to the Attorney General who 
would have absolute power of detention and inquisition over them. 

This is the kind of practice which we deplore abroad. And if we 
are going to continue to hold ourselves out to the world as a free 
country, and the leader of the free world, we should not adopt the 
measures here that we condemn abroad. 

You would pay a needless compliment to tyranny if you presume 
that the only way to compete with it is to imitate its evils. That is 
all I have to say. 

Senator Keatine. Thank you very much, Mr. Foreman. Are there 
any questions ? 

Mr. Sourwine. No questions, sir. 

Senator Keatine. Thank you very much. Is Mrs. William D. 
Leetch in the room? 


2 The material submitted by Mr. Foreman may be found in printed hearings of the Senate 
Committee on Foreign Relations in 1958, entitled “Passport Legislation,” pp. 153-188 and 
220-225, and, after consultation with the Joint Committee on Printing as to the 
reprinting of duplicate material, the matter offered by Mr. Foreman is incorporated in the 
record of the Internal Security Subcommittee by reference. 
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Mrs. Leetch is the executive secretary of the American Coalition 
of Patriotic Societies. Has she filed a statement ? 

Mr. Sourwine. Yes, Mr. Chairman. 

Ihave it here. It isa one-page statement. 

Senator Krattne. I suggest we make that a part of the record. 

(The statement referred to is printed in connection with the oral 
testimony of Mrs. Leetch at page 414.) 

Senator Keattne. Do you have anything to add for the record ? 

Mr. Sourwine. Mr. Chairman, in connection with this matter of 
what people might do that would be harmful to the United States 
if they go abroad with passports, we do have a number of exhibits re- 
specting the recent activities of certain individuals. 

To save time I will make the offer to furnish these for the record 
with a statement of counsel in each case as to the pertinency. 

Senator Keatine. Statement of counsel for this committee? 

Mr. Sourwine. Yes, sir, as to the pertinency of each of the items 
which is offered. 

Senator Keattne. That will precede the record as it appears. 

Mr. Sourwine. Yes, sir. 

Senator Keatine. That may be done. 

(The material referred to is as follows:) 


FRANK CoE 


The illustration on the following page is sufficient to establish that 
the magazine “China Reconstructs” 1s an official propaganda organ of 
the Chinese Communist Government. 

Soon Ching Ling (Mme. Sun Yat-sen) is vice chairman of the 
standing committee of the National People’s Congress of China, and 
chairman of the China Welfare Institute which publishes “China 
Reconstructs.” 

Chen Han-seng, vice chairman of the editorial board, is a former 
official of the Institute of Pacific Relations, which was the first sub- 
ject for investigation by the Subcommittee on Internal Security. The 
subcommittee found that the Institute of Pacific Relations was “con- 
sidered by the American Communist Party and by Soviet officials as 
an instrument of Communist policy, propaganda, and military intelli- 
gence.” 

Since the conclusion of our investigation, a number of persons for- 
merly attached to IPR, including some American citizens, have either 
remained in China to serve the Communist cause, or gone there for 
that specific purpose. 
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They Beat the “Paper Tiger’’ 


D* the picture opposite, you may see one phase of the nation- 
wide welcome given to the Chinese People’s Volunteers on 
thelr triumphant homecoming last October, their banners crowned 
with a great victory for peace. This force went to Korea eight 
years ago, on October 25, 1950, to resist U.S. aggression shoulder 
to shoulder with the heroic Korean people. ; It accomplished its 
mission. Last February it was announced that the Volunteers 
would withdraw entirely by the end of 1958. This they have 
already done. 


China and Korea, at the same time, have asked the U.S to 
take its troops out of South Korea, because the evacuation of all 
foreign soldiers will enable the Korean people to settle their own 
problems and reunite their country peacefully. 


It will be remembered that when the U.S. let loose the war 
in Korea, it simultaneously attacked China. Its naval forces 
grabbed off our territory of Taiwan. It sent its air force to bomb 
citiés and villages in China’s northeastern provinces, killing and 
wounding our people and destroying their property. 


To seize Korea and Taiwan, then try to subjugate the Chinese 
maipland — and finally all Asia—this was the old road of the 
Japanese imperialists. The U.S. imperialists wanted to take the 
game road to destroy the newborn Chinese People’s Republic in 
its infancy, to make China and Korea their colonies, to be masters, 
fm MacArthur's phrase, of everything “from Vladivostok to 
Singapore”. 


NATURALLY the Chinese people had to act. When the U.S. 
aggressors ignored the repeated warnings of our govern- 
meri, crossed the 38th Parallel northward and began to push 
toward our border, the Volunteers crossed the Yalu River. To- 
getmer with the courageous Korean people, they taught the 
@rrogant aggressor a lesson he will never forget. ' 


Demonstrating to the highest degree the internationalist spirit 
of the working class, Chinese fighters shed their blood to help the 
Koréan people’s war of resistance, and the Korean people, defend- 
ing themselves, also defended China. 


Brandishing the atom bomb with one hand, the “almighty 
dollar” with the other. the U.S. imperialists, at that time, thought 
fo force on earth could resist them. Instead, the fighting peoples 
of China and Korea showed them up before the whole world 
They sent them reeling back to the 38th Parallel. compelled them 
to sign an armistice, and demonstrated by deeds that wherever 
countries and peoples fight resolutely for independence, any im- 
perialist aggressor can be beaten. 


HE Chinese people already knew, from their own experience 
.of revolutionary struggle. that imperialism is a “paper 
tiger”. In recent years, events have proved this repeatedly. 
Today. everyone in our country is studying and discussing Chair- 
nan Mao Tse-tung’s published views on this subject. We are 
printing these references as a supplement. so that our readers 
will know the thinking that animates the Chinese people today. 


Resolute resistance to imperialism is still required, because 
this worldwide pest will not disappear of itself. It is still carry- 
ee on aggression, threatening the security and freedom of many 

Jands. On Taiwan, the U.S. imperialists continue their plots 

inst our country. which now take the form of an intrigue to 

te “two Chinas”. The Chinese people will oppnse all this to 
the end. There is only gre China, not two, in the world, and we 
will recover all our territories. 


SANDARY 1953 
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Frank Coe, former official of the U.S. Treasury Department, under 
Assistant Secretary Harry Dexter White, is one of these. Coe was 
an important participant in international conferences conducted by 
IPR.’ 

After the Supreme Court decisions in the Kent, Briehl, and Dayton 
passport cases, Coe obtained a passport to go abroad. 

In the January 1959 issue of “China Reconstructs,” edited by his 
old IPR colleague Chen Han-seng, Coe published the following 
article. 

A Leap THat Has Mape History 


FRANK COE 


China’s “big leap forward” of 1958 has turned out to be so big that it has 
made history. During the year both industry and agriculture have expanded 
production at speeds never before approached by any country. By their example 
the Chinese people have shown that economic development can be very much 
faster than anyone believed possible. 

This giant leap in production is bound to have momentous consequences, not 
only for China but also for the world. Therefore it is important to understand 
how it has been accomplished. 

Last September I visited China’s industrial Northeast and discussed these 
questions with several hundred persons in factories and communes. As a 
result, some answers can be attempted. But a brief explanation is not easy; 
this unprecedented development has to be seen to be understood. 


RECORD EXPANSION 


The first point to grasp is the magnitude of the increases in production, and 
this requires some comparisons. 

The “great leap forward” has enabled China to complete in one year the 
whole stage of industrial development outlined in the Second Five-Year Plan. 
The 1962 targets for steel and many other important items have been reached. 
Likewise, the 1962 target of a 75 percent increase in the output of all industry 
has been practically reached. In agriculture the Second Five-Year Plan called 
for 35 percent more production by 1962, but last year the increase was twice 
as Iarges The 1962 grain target was 250 million tons, and-this has beén exceeded 
by more than 100 million tons. The same thing has happened in cotton. Over 
wide areas of the economy the Chinese people have doubled output in a single 
year. 

This rapid expansion of production has set new world records both for in- 
dustry and agriculture. Most amazing is the wide margin between the new 
records and the old. Previously, the largest known increases in a nation’s 
industrial production were somewhat over 30 percent annually. These high 
rates were achieved several times by the Soviet Union during its First Five- 
Year Plan and once by China, also luring its First Five-Year Plan. They were 
considered by economists to be near the limit of what was possible. Last year, 
however, China’s industrial expansion was twice as large as these older records. 
The feat is as surprising as it would be if a broadjumper, attempting to break 
the world’s record of 8 metres, succeeded in leaping 16 metres. 

As for the new record set by China’s agriculture, there has never been any- 
thing remotely comparable. In most countries agricultural output grows slow- 
ly, by a few percentage points a year, and lags behind industry, especially when 
the latter expands rapidly. In China, however, the “big leap forward” started 
in agriculture and forced industry to move faster. 


OLD CONCEPTS UPSET 


By capitalist standards, China’s recent expansion of production is indeed “fan- 
tastic,” as news reports in the United States have said. In the capitalist world 
the “normal” rate of increase of production is considered to be about 2 per- 
cent a year, the average achieved by British industry from 1860 to 1900. In- 
dustrial output in the United States increased by less than 3 percent a year in 
the five years 1952-57, and even this rate proved to be too great and had to be 





1Internal Security Subcommittee Report, pp. 183, 193, 194. 
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corrected by a downturn. At capitalist speeds it would take 25 years at leagt 
to achieve what the Chinese people have accomplished in a single year. 
Since many countries have been deluded into believing that economic develop. 
ment is impossible without “foreign aid,” it should be noted that in China’s “hig 
leap forward” the use of internal resources was key and decisive. Last year, 
imports on the basis of past foreign credits were negligible. Furthermore, there 
were no changes in the sphere of foreign trade large enough to account for the 
great increase of production. Late in the year China increased her foreign pur. 
chase on machinery and equipment and the Soviet Union cooperated by making 
fast delivery, but the chief effect of these imports will be on 1959 production, 
In brief, the causes of the extraordinary expansion were internal, not external, 


IDEAS THE REASON 


In China if you ask any factory director, Communist Party functionary, goy- 
ernment official, worker or peasant about the causes of the “big leap forward,” 
you will probably be told that they were “the rectification campaign” and the 
“General Line for Socialist Construction.” You will probably hear, too, about 
the “Party’s leadership” and its “mass line,” of which the General Line is an 
application. 

To most foreigners these explanations only deepen the mystery. They know 
little or nothing about the rectification campaign and the General Line. And 
besides, these are ideas—ideological matters. How could they be the cause of 
such large increases in production? Can ideology take the place of machines? 
ieee that clear thinking improves efficiency, can ideas double the amount of 
abour? 

The Chinese answer is “yes.” And every Chinese can prove it by telling yon 
what happened last year in his enterprise. The rectification campaign cleared 
away ideological obstacles. It improved work by exposing Rightists, correcting 
bourgeois conservative thinking and removing bureaucratic practices. It lasted 
a year and covered every organization. Virtually the entire population par- 
ticipated in a huge discussion. 

The General Line for Socialist Construction was the guide for the gigantic 
production effort of 1958, It was officially adopted last July. It resolved a 
number of previously unsettled economic problems on the basis of a careful 
analysis of the Party’s experience in building socialism—problems of speed, in- 
vestment, the role of small local industries, etc. Thereby it made possible last 
year’s swift advance along many different roads—some of them new. 

“Nothing very much can be done anywhere unless the masses are aroused to 
do it,” Chairman Mao has said. The “big leap forward” is an example of this 
philosophy applied to the sphere of production. The mass line is not new: it 
has long permeated the entire work of the Communist Party of China. 


PEASANTS ON THE MOVE 


A visit to a few communes is enough to convince anyone of the main reason 
for last year’s unprecedented harvests. The early discussions in the rectification 
campaign spurred the peasants to “dare to think.” Their thinking quickly led 
to epoch-making results: the consequent mass leap in technique by hundreds of 
millions of peasants which created the big leap in production. 

The improved techniques adopted were much the same all over China, but 
with many local variations. The chief ones were four: deeper ploughing, closer 
planting, more water and more fertilizer. These techniques were not new; they 
were based on a great deal of experience and testing and had been advocated 
by the government for some time. 

Last year these techniques spread like wildfire. In last winter’s work of 
water conservation 100 million peasants took part. They created more irrigated 
land than had been made in all of old China’s long history. In a mass movement 
they next proceeded to improve farm tools. By the summer this technical 
revolution had spread to all aspects of agriculture. 

In 1958, most of Northeast China had the worst drought in 30 years. In 
Kirin province, for example, there was no rain for 113 consecutive days. Five 
million people responded by digging 700,000 wells and bringing water to 60 per- 
cent of the land. They saved the crops and achieved record yields, estimated 
at 50 percent more than the year before. 

Nearby Liaoning province also vanquished drought. At the Red Flag Com- 
mune near Shenyang, some 3,000 households (then organized in cooperatives) 
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puilt 8 reservoirs, 2 flood-detention systems, 11 big and 200 small wells, 24 drain 
ditches and a network of irrigation canals. In the spring they improved their 
equipment. The last of the wooden ploughs was retired at the same time as a 
local “red expert” was perfecting a complex machine for transplanting rice. 
They ploughed deeper all the land they could with four tractors and about 1,000 
animals. They planted much closer and applied more fertilizer more frequently. 
As a result, yields were almost tripled. In the previous eight years they had 
doubled—no mean feat. 

During the year these peasants also started 40 new small industries. They 
extended their school systems to the college level and developed social services— 
community dining halls, nurseries, hospitals, and “happy homes” for the aged. 


PEASANTS——-BUT NOT CONSERVATIVES 


Peasants were formerly supposed to be conservative people, but the Chinese 
peasants show that under Communist leadership this is not so. Every com- 
mune is an experimental station, with peasants inventing and testing new meth- 
ods and tools. In many communes the peasants are developing new plants— 
crossing rice with maize, sorghum and reeds. The people have grown used to 
swift change. It took less than a month for the huge peasant population of the 
Northeast to regroup into communes. Within a week they were discussing a 
radical change in the system of distribution—free food and social services. 
Society was being fundamentally transformed, but there was little sign of strain 
or tension. The people want rapid progress, and in China they are happy be- 
cause they are achieving it. 

“Output will double next year,” was the unanimous estimate of commune 
leaders in four provinces. The main problem they all agreed was—the shortage 
of labour. There is no doubt that their estimates are realistic and that there 
will again be a large expansion. The communes have fields or plots where far 
higher yields are being realized, and the additional labour required is not great. 
It has been determined that in growing rice in Hopei, output can be doubled 
or raised from 40 to 80 tons per hectare—with an increase of less than 20 per- 
cent in the man-days worked. 

The labour shortage is caused by the fact that the peasants want to do so 
many other things besides doubling the crops. In nine months they started six 
million new factories. Besides, they have large housing programmes. Near 
Tientsin, one commune plans in the next three years to build a whole town 
of brick apartments for its 60,000 members. 


MASS LEAP IN INDUSTRY 


In the case of industry also, the big leap in production is basically a mass 
leap in technique. Increased labour and more equipment have played a part, 
but not the major part. 

The improvement in techniques is quite different from anything that has 
happened under capitalism, not only in speed and extent but also in more funda- 
mental ways. Most of China’s workers are young and new, and they are learn- 
ing skills as all young workers must. But in China last year the workers did 
more than improve their own skills—they improved the whole production process. 
The unprecedented expansion of production occurred because the masses took 
charge of production. 

During the “big leap forward” it was the workers and not the managers 
who decided when targets should be raised. Typically, meetings of workers 
raised production goals not once but several times during the year. For example, 
in January, the 1958 target of the Shenyang No. 1 Machine Tool Works was 
20 percent more than the 1957 output. In the next eight months the workers 
raised the target four times, until the increase over 1957 was 135 percent. In 
this plant production more than doubled, while the working force decreased 
10 percent. The last addition of equipment had occurred several years before. 
When asked whether it would be possible again in 1959 to increase output with 
no additional equipment or labour, one director said the management thought 
a further 50 percent increase might be possible. But the workers had not yet 
discussed the matter, he added, and they might decide that a higher target was 
possible. 

This is truly a mass movement. During eight months, the 3,000 workers 
of the Tientsin Diesel Factory proposed 21,000 changes in the production process, 
and 80 percent were accepted. In the same period in Dairen, 100,000 innovations 
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by workers were reported to the municipal authorities—twice. as many as in 
the preceding three years. For the whole country 9,600,000 technical innova. 
tions and inventions were reported in the first nine months of 1958. 

The workers attacked the problems of production from every angle. They im- 
proved machines, equipment and methods. They invented new machines, devices 
and processes. They found substitute materials. 

Some single inventions had spectacular effects on productivity: the methog 
of tapping three troughs means that Anshan’s latest open-hearth furnace — 
the world’s largest—will have 30 percent more charging capacity. In other 
places the cumulative effect of many inventions was equally important. Thus, 
in a plant making lathes the workers (a) speeded up all the machines used by 
skilled workers, (0) increased the number of cutting tools in the milling ma- 
chines, (c) revised the process so that four rear parts could be made at once 
instead of one, (d) made a machine to eliminate hand-polishing of the body, 
(e) invented a testing machine and (f) built a blast furnace, and went into the 
manufacture of certain parts which had been arriving irregularly. 

This inventiveness is just one aspect of the workers’ great zeal for production. 
In a modern textile mill in Liaoning, the workers were told that because elec. 
tricity was short and steel had priority, their factory would have to close. They 
agreed that steel should get the electricity, but they decided to run the mil] 
anyway. To turn the machines they rigged up old gasoline motors, bicycles 
and cranks. Some looms they operated by hand. 

When they saw this spectacle, a group of Soviet experts wept. 

During the rectification campaign the workers as a group came to understand 
that production was their responsibility and that the problems were not mysteries 
reserved for experts, but rather could be solved by ordinary people if they tried. 
Leading personnel in the Party and in industry abandoned many bureaucratic 
practices and now all regularly spend part of their time at manual work. 
China’s factories today are the most democratic in the world and the result has 
been a vast outpouring of creative energy. 





ON TWO LEVELS 


Over most of China’s industry, the year’s “big leap forward” has been accom- 
plished with comparatively small increases in the number of workers. Rapid 
mechanization has eliminated much of the hardest physical labour and on the 
average labour has become lighter. Consequently the leap has to be explained 
primarily in terms of a swift technical advance. 

But in the 7.5 million small industrial workshops built during the first three 
quarters of 1958, there was a great increase of industrial employment. Just 
how much is not known, because here growth has been too fast for the statis- 
ticians. In steel production alone, 50 million people were taking part in late 
1958. Judging from a few of these enterprises in the Northeast, the labour 
force consists of a small core of regular workers and a very large number of 
part-time workers. Because it started rather late this development—a striking 
illustration of the mass line—will loom much larger in the production figures 
of 1959 than of 1958. 

FASTER AND FASTER 


A significant fact about the big leap is that in 1958 the tempo of industrial 
production increased throughout the year. In the first quarter, output was 20 
percent more than in the same months of 1957. By the third quarter produc- 
tion was nearly double the total of a year earlier, and in the last quarter was 
probably even higher. Therefore, the figures of production for 1958 do not in- 
dicate the full extent of the expansion. For instance, to achieve the steel target, 
production in the fourth quarter had to be at the annual rate of 18 million tons, 
far higher than the year’s goal of 10.7 million tons. 

Can this extraordinary speed of development continue? In September, pro- 
duction cadres were confident that next year the workers would again fix and 
fulfill very high targets. 

Why not? Why shouldn’t the curve of technical progress continue to rise 
steeply? Under capitalism there is only a handful of people trying to improve 
production : it stands to reason the results will be much better when millions of 
people put their minds to the task. 

One more leap like that of last year—two at the most—and China will be 
the world’s third largest industrial power. If the same speed of development 
can be maintained a little longer, China’s production in 1962 will rival that 
of the most advanced industrial countries of the world. 
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Is this possible? Yes, it is. It is even probable. The Chinese people have 
already shown that with socialism such rapid progress is feasible. They can do 
it, they want to, and therefore they will. 


The significance of this article in terms of its importance to the 
worldwide Communist propaganda apparatus is clear. 

After the failure of the Chinese Communists to take Quemoy and 
Matsu last fall, it became necessary for communism to overcome the 
effects of this failure by propagandizing stories about Red China’s 
growing economic and military “might.” Part of this included a 
glorification of the newly established commune system. There has 
been widespread indignation throughout the world regarding the 
communes. Edward Hunter described them in testimony to the sub- 
committee on March 24, 1959, as “human ant heaps.” 

Coe’s article, together with other exhibits which are included here, 
are part of the Communist propaganda effort to obliterate the truth 
about the “human ant heap.” 

Coe was identified by both Whittaker Chambers and Elizabeth 
Bentley as a member of the Communist underground in the US. 
(iovernment. 

AnNA LOUISE STRONG 


Following is a translation of a Peking broadcast in English to 
Australia and New Zealand made on November 18, 1958, by Anna 
Louise Strong. 


ANNA STRONG ATTACKS DULLES ON COMMUNES 


Peking, in English to Australia and New Zealand, November 18, 1958, 0900 
GNT—B 


RECORDED TALK BY ANNA LOUISE STRONG ON CPR PEOPLE'S COMMUNES 


This is Anna Louise Strong, an American writer now in Peking. Two days 
ago, I read the report of Secretary Dulles’ speech in Seattle to the 18 Colombo 
nations, in which Dulles claimed that China has imposed a system of mass 
slavery on 600 million Chinese people under the name of communes; that China 
is degrading the dignity of the human individual and is making a vast slave 
state. These statements seemed to me so false and so destructive to interna- 
tional understanding that I felt they must be challenged. 

I had already visited two communes in different parts of China, and I decided 
at once to visit a third near Peking to ask the peasants what they thought of 
Mr. Dulles’ speech. Then, wishing as wide an audience as possible, I accepted 
the previous invitation from Peking Radio and proposed that I discuss this sub- 
ject. Let me state that any person wishing a copy of this speech and any news- 
paper wishing further articles from China can reach me at the Peking Hotel, 
Peking. 

The communes are similar in that they usually grow from combining several 
farm cooperatives into a larger, stronger unit which then takes on other func- 
tions in addition to farming. Specifically, it adds small industries based on 
farm products or serving the farmer’s needs. It adds trade and credit and 
the local self-defense organization, known as militia, and usually some features 
of local government, especially education and health. The communes also take 
responsibility for the support of the children and the aged, usually by dividing 
the harvest so that everyone is assured free food. In addition to this, they pay 
wages from the harvest surplus to the able-bodied workers who produce it. 

I already knew these things about communes when I read Mr. Dulles’ speech. 
So when I read that he spoke of the communes as slavery, I took an automobile 
from Peking to discuss Mr. Dulles’ ideas with the members of the Evergreen 
commune. The Evergreen commune was organized last August by eight co- 
operative farms whose members, after energetic discussion, decided to combine 
in order to more easily electrify and irrigate their acres. Their lands run about 
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12 miles north to south and 8 miles east to west, and include some 10,000 arable 
acres, of which about one-third is used for the peasant’s own food—wheat, sweet 
potatoes, peanuts, fruit—while the rest grows vegetables for the Peking market, 

Fifteen or 20 commune members, both men and women, young and old, fol- 
lowed me to the commune office, a large sunny room with several tables and 
chairs and three cots pushed against the wall. We were received by a 60-year. 
old peasant who had lost most of his teeth and whose thin, gnarled body bore 
other signs of a long hard life, but whose intelligence and kindly philosophy 
became apparent as soon as he talked about the field. His name is Shen Tou, 
and the others called him minister of agriculture. He accepted the name with 
a smile and told me that the commune had named all its department heads 
ministers. He had been a poor peasant in this area all his life, but after libera- 
tion he learned to read and write and had become the chairman of one of the 
farm cooperatives which have now combined into the Evergreen commune. 

Miscellaneous members drifted in and out and joined our talks. There were 
men, both young and old, girls with long black braids or with bobbed hair, and 
an occasional older woman. The total membership, they said, was nearly 
40,000, but this included children and old people. The number of ablebodied 
workers was 13,000. When I asked how many families, Shen Tou said that 
there were 8,823 households, but the commune listed people now as individuals 
because from now on every individual gets paid for his own work, instead of 
paying the son’s wage to the father and the wife’s wage to the husband as was 
formerly done. 

It was clear at once, contrary to Mr. Dulles’ claim that the commune sup. 
presses the individual, that the commune gives the individual for the first time 
his own wages and rights, while formerly he was a dependent in a feudal family, 

To my question how they decided to form a commune, Shen Tou stated: 
“The people demanded it.” Everyone nodded. Then they explained that they 
had read in the papers about communes in Honan, and had seut delegates to 
Honan to see them. Note that they all read and write and can readily travel, 
which is something new. They discussed it with much interest and people wrote 
big character posters about it. These are strips of paper on which people write 
their opinions in big letters and hang them up in the streets. This continued 
until every member of the commune put his views on record, not only once but 
many times. The people wrote over 200,000 poems about communes, Shen 
Tou said. 

Most of them were in praise of the blissful future the commune would bring 
or exhortations to work diligently for a good future. Some were illustrated by 
drawings, and among these I was interested to find a poem about Mr. Dulles, 
The illustration was a very amateurish cartoon of two ungainly animals with 
big mouths, the heads supposed to look like Eisenhower and Dulles, who are 
gazing hungrily at a swan. The words were, in part: “Their gaping mouths are 
ambitions: the swan’s flesh looks delicious, but they will not get a taste. Their 
Sidewinders won’t save them and in the end King Death shall have them.” 

Shen Tou described the exact technique by which the commune had grown 
out of the previous eight cooperatives. After the long discussion in which every 
member put himself on record, it was found that some 20 to 30 people, mostly 
former landlords, were against the commune, while 13,000 supported it. Each 
cooperative thereupon elected delegates to a general meeting in proportion to 
the numbers in the cooperative. The 320 delegates met and elected a preparatory 
committee of 50. The committee of 50 prepared a plan of amalgamation which 
was discussed and accepted by the 320 delegates. 

Then they elected a commune committee of 30 members with eight chairmen, 
one from each cooperative. These met and divided the functions, added a few 
departments, until they had 11 departments which they rather ambitiously 
called ministries. Everyone in the room grinned self-consciously as they (thus 
copied?) the national government. They thought it had a nice important sound. 
They had a ministry of agriculture, run by the nice old Shen Tou; a ministry of 
forestry and of livestock, of planning and statistics, of finance, of provisioning, 
of culture, health and education, and even a ministry of the armed forces which 
handled the local militia. 

Each cooperative turned over to the commune enough food from this year’s 
harvest to feed its own membefs till May, when the first new rice comes in. 
Otherwise the cooperative handles its own budget for the rest of 1958, and the 
commune budget will begin with 1959. Exceptions to this were the food sup- 
plies which the commune at once took over and the reserve funds of the co- 
operative which also passed to the commune at once aS a reserved fund. 


| 
| 


Shen 
loans f. 
all had 
“What 
had a | 
which 1 
electrifi 
expandi 
most 0: 
coming 

At th 
they th 
The olc 

One 
anyone 
cause t) 
Tou tri 
their oO 
larger 
each sc 
conditi: 

We ¢ 
not tru 
old hon 
ancestc 
cemete! 
place. 

I ask 
Shen T 
that. - 
in the 
graves 
but wit! 
A bo 
Tou. | 
wants 
An ene 
he said 
and we 
slande} 
fieldwo 
munist 
we wel 
ancest« 
distrus 

I as 
marrie 
man’s 
for the 
said. 

“Do 
the car 
any tr 
can if 

Free 
“Everg 
care, f1 
courts 
grande 
ber’s 1 
among 

This 
to iner 
is that 
ing its 


ble 
eet 
cet, 
fol- 
and 
are 
ore 
phy 
rith 
ads 
Ta- 
the 


ere 
and 
irly 
lied 
hat 
lals 
| of 
was 


sup- 
ime 
Lily, 
ed: 
hey 
s to 
vel, 
rote 
Tite 
ued 
but 
shen 


ring 


lles, 
with 
are 
are 
heir 


own 
very 
stly 
ach 
n to 
tory 
hich 


men, 

few 
usly 
thus 
und. 
‘y of 
ning, 
hich 


par’s 
s in. 
Ba 
sup- 
> C0- 


PROPOSED ANTISUBVERSION LEGISLATION 381 


Shen Tou explained that when the co-ops were first organized they had to get 
loans from the state. But these had long ago been repaid and the co-ops 
all had surpluses. These totaled about 1 million yuan, or 400,000 U.S. dollars. 
“What will you do with that?” I asked. “Have you a plan?’ Certainly, they 
had a plan, a 3-year plan, and I must see it that evening in their exhibition, 
which they were just about to open. The immediate needs, they said, were 
electrification of the entire area, especially the irrigation pumps, and then the 
expanding of their chemical fertilizer plant. These two things would take 
most of the million yuan, but would at once repay in the increase of the 
coming harvest. 

At this point, I brought out the report of Mr. Dulles’ speech and asked what 
they thought of it. Most of them laughed. Some of the younger ones got angry. 
The older peasants were more patient. 

One of these considered Dulles carefully and then said, “I never scolded 
anyone in my life.” He apparently meant he would not speak of Dulles, be- 
cause then he must scold and to scold was beneath his dignity. Kindly old Shen 
Tou tried to reason with Dulles. He explained the advantages of communes— 
their overall plan which includes forestry and fishing, their larger area and 
larger Manpower which (permit?) from each man according to ability, from 
each soil according to fertility. “What Dulles says is quite different from our 
conditions,” he said. 

We clearly wish not to use hard words like “that’s a lie.” He said it is just 
not true what Dulles says about homes and ancestors’ graves. We still have our 
old homes and when we build anew they will be better homes. We still have our 
ancestors’ graves. You can see them. But it will be healthier to have a nice 
cemetery, and if the descendants wish they can move their ancestors to a better 
place. 

I asked whether graves would be moved against the wishes of the descendants. 
Shen Tou was quite certain that nobody in China would be so discourteous as 
that. I wonder what Mr. Dulles said when the foreign-(owned?) railway lines 
in the days of the old empire drove their right-of-way right over the ancestors’ 
graves and stirred up popular riots. The moving of graves is long overdue, 
but with communes I figure it will be done gently. 

A bobbed-hair girl from the university spoke more sharply than old Shen 
Tou. “Dulles lies. He slanders us because he is afraid of our country. He 
wants to make people of the United States and of the other countries blind.” 
An energetic youth confirmed her. “On the one hand, we laugh because what 
he said was so silly. He talks about ancestors’ graves that are not his ancestors, 
and we have the graves anyway. On the other hand, we are very angry. He 
slanders us out of nothing.” A girl whose clothes showed recent arrival from 
fieldwork said emphatically: “For me, I am very angry. Dulles says that Com- 
munists make us work a lot and eat little. This is just a lie. Before liberation 
we were starving and now we eat more than we ever had. We have homes and 
ancestor graves. Dulles says it to slander China and make people in other lands 
distrust us.” 

I asked her her age and, learning that she was just 20, I asked if she was 
married yet. “A month ago,” she said shyly. She had moved into the young 
man’s parental home in the ancient manner. But she expected to have a home 
for the two of them as soon as the commune (was?) built. “I think soon,” she 
said. 

“Do you want to cook at home or go to the public canteen?” I asked. “I like 
the canteen,” she said emphatically. “They have all kinds of dishes and without 
any trouble. I don’t like to cook at home any more, but some people do. You 
can if you want.” 

Free food for all members and their families is provided by the canteens of the 
“Evergreen” commune. Besides free food, the commune provides free maternity 
care, free nurseries, kindergartens, and primary schools for children, free happy 
courts for the aged, particularly for those who no longer have any children or 
grandchildren to care for them, free films and drama, and one-half of the mem- 
ber’s medical bill. This still leaves a surplus from the harvest, which is divided 
among able-bodied workers according to the work they have done. 

This sum is small—only about 10 yuan per month for 1958. But it is expected 
to increase rapidly in the commune. This year the big achievement for all China 
is that after centuries of underfeeding and hunger, almost all rural China is vot- 
ing itself free food. 
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They took me to the exhibition in a large barnlike structure, temporarily very 
gay with posters. They dragged me from room to room and overwhelmed me by 
the size of prize vegetables and of future dreams. Irrigation had rapidly ip. 
creased and now two-thirds of their arable land was irrigated. Next year, with 
the strength of the commuhe behind them, they will irrigate all of it with electric 
pumps. Fertilizer had increased from a quarter million tons in 1957 to a million 
and a half tons in 1958. 

Their facilities for community life included 134 public canteens, most of them 
rather bare rooms without water connections yet; 86 nurseries and 62 kinder. 
gartens, most of these still in ordinary houses; 12 maternity homes and 6 happy 
courts for the aged in which old men could play Chinese chess; 39 tailor groups 
with 1382 sewing machines which would soon be making, as they said, free cloth. 
ing for everyone. 

I was especially impressed by two posters at the beginning and a table model 
at the end. One gaudy poster showed a man and woman holding a bowl of 
plenty, out of which fruit poured in an inexhaustible stream. Another poster 
showed a stalwart man pushing back a mountain to let a river run through. It 
bore the words, “Let the mountain lower its head, let the river course be moved.” 
I began to laugh as I thought of Dulles’ words about degrading human dignity, 
These people were men who gave orders to their earth. 

In the last room a big 10- by 20-foot table model showed the “Evergreen” com- 
mune as its members intended to make it in 1961. It was as near as a table model 
can get to being a dream of paradise located just outside Peking. It had an in. 
dustrial area where 30 factories ministered to the needs of the farmers or proc. 
essed their products, residential areas with apartment houses of three and four 
stories. 

I quarreled with the four stories and some of the women agreed with me 
Everything was surrounded by fruit trees and vegetable gardens increasing in 
yield each year. Culture also was going to increase so fast that everyone could 
go to the university by 1961. 

I am not sure that the “Evergreen” commune will get all they plan quite ag 
fast as they hope, but they base their dreams soundly on the power of their 
own labor. And nobody dreaming such dreams bears any resemblance to what 
Dulles called a slave state. The plans of the “Evergreen” commune show also 
that Dulles is wrong in his basic philosophy when he says human beings have 
only two ways to change their material environment, either by duress, which 
he claims is used in China, or by consent, which he asserts is the way of the 
west. Dulles never heard of a third way, much stronger than either duress or 
consent, for the changing of nature. It is the way of a great people’s initiative, 
when 650 million people announce with assurance, “Let the mountain lower its 
head, let the river courses be moved,” the way of men who command nature 
because they can act as one. 

As a writer of fact, I laugh at Dulles’s nonsense. As a lover of peace, I hate 
his words. But as a human being, I feel sorry for Mr. Dulles, a man whose 
thoughts are bound by dull words like “duress” and “consent,” and who does 
not even imagine the ever-renewing individual initiative combined with com- 
munity planning that today makes the great nationwide drive of the Chinese 
people and that makes China the wonder of the world. 


ANNA STRONG HONORED AT BIRTHDAY PARTY 


Peiping, NCNA, in English Morse to southeast Europe, November 24, 1958, 
2019 GMT—W 


PEIPING, November 24.—Anna Louise Strong was the guest of honor today at 
a banquet given on the occasion of her 73d birthday by the Chinese People’s 
Association for Cultural Relations with Foreign Countries. 

At the center of the banquet hall was a Chinese-style birthday inscription 
presented by the association, surrounded by baskets of flowers and gifts from 
old friends of the progressive American writer—Chou En-lai, Peng Te-huai, 
Nieh Jung-chen, Hsi Chung-hsun, Liao Cheng-chih, Lao Sheh, and others. 

Chu Tu-nan, chairman of the Chinese People’s Association for Cultural Rela- 
tions with Foreign Countries, warmly greeted Anna Louise Strong. He said: 
“This banquet is not just our greetings for your birthday, but also an expression 
of the feelings of the Chinese people. You are a good friend not only to those 
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now present but of the Chinese people as a whole, and were a good friend in 
China’s most difficult days before liberation.” 

Chu Tu-nan wished her many happy returns of the day and good health, and 
congratulated her on her struggle for justice and truth in the past decades and 
her persistent efforts for friendship between the people of all countries, especi- 
ally between the people of China and the United States. 

Silvery-haired Anna Louise Strong was in high spirits all through the evening. 
She was dressed in a satin fur-lined Chinese-style jacket. She said this is her 
sixth visit to China and she has never seen the Chinese people so happy as today. 
She said she would continue her work for peace and for friendship between the 
Chinese and American people. 


Present at the banquet were Liao Cheng-chih, Lao Sheh, Chi Chao-ting,’ and 
Chang Chih-hsiang, and some of her friends of other countries living in Peking, 
including Rewi Alley and Sid Rittenberg. 

Miss Strong obtained a passport to go abroad after the decisions in 
the Kent, Briehl, and Dayton cases. 

For a whole generation she has been a propagandist for the cause 
of world communism. In the 1930’s she was editor of the Moscow 
Daily News, and in this capacity she was used as an authority to cir- 
culate the fraud that the Soviet Constitution was a step forward in 
human rights. (See eae “Soviet Russia, A New Civiliza- 
tion,” by Sidney and Beatrice Webb.) 

When Nikita Khrushchev temporarily dismantled Stalin in his 
famous 20th congress address, Anna Louise Strong stepped into the 
breach, propagandawise, with a book “The Stalin Era,” which as- 
serted that Stalin’s all-powerful Political Police “respected neither 
the Constitution nor any other laws of the U.S.S.R.” 

Stalin has now been reestablished as a Communist hero and Miss 
Strong has returned to the old stand as a glorifier of Red injustice. 


W. E. B. DuBots 


“Tet all Negroes, Jews, and foreign born who have suffered in 
America from prejudice and intolerance remember Joseph Stalin.” 

The Daily Worker of March 9, 1953, attributes this statement to 
Dr. W. E. B. DuBois. It is a comprehensive self-characterization of 
Dr. DuBois, who has been a willing servant of Red propaganda for 
many years. An account of his services as a supporter of Communist 
fronts, a signer of Communist petitions, and an agitator for Com- 
munist causes fills nearly 9 pages of the report of the House Special 
Committee to Investigate Tax-exempt Foundations, published in 
1954. 

Dr. DuBois obtained a ‘passport after the decision in the Kent, 
Briehl, and Dayton cases. 

The ‘following documents make clear the service which he rendered 
to the Red propaganda apparatus after the passport was made avail- 
able to him. 


Peiping, NCNA, in English Hellschreiber to Europe, March 27, 1959, 1812 
GMT—W 


KuNMING, March 27.—The noted American scholar and member of the World 
Peace Council, Dr. W. E. B. Dubois, arrived here with his wife by plane from 
Chengtu yesterday morning. They were accompanied by Chu Po-shen, vice sec- 
retary general of the Chinese People’s Association for Cultural Relations with 
Foreign Countries. Hsu Chia-jui, chairman, and Ma Chung-ming, secretary gen- 


*Chi Chao-ting is also a former official of the Institute of Pacific Relations. 
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eral of the Yunnan branch of the China Peace Committee, were at the airport 
to meet them. 

In the afternoon, the guests made a sightseeing tour of the city and visited 
places of interest and beauty. In the evening they were entertained at dinner 
by Liu Pi-yun governor (as broadcast—Ed.) of Yunnan Province. Today they 
visited Yunnan Institute for Nationalities, where they were warmly welcomed 
by the students. 


Peiping, NCNA, in English Morse to Pyongyang, February 23, 1959, 1208 
GMT—W 


PerPine, February 23.—Dr. W. E. B. Dubois this afternoon addressed 1,000 
cheering professors and students who gathered at a meeting in Peiping Univer. 
sity held in honor of his 91st birthday. Girl students presented the famous 
Negro scholar and Mrs. Dubois with flowers and pinned their university badges 
on the visitors. 

Many faculty members and students from the institute of foreign languages 
and the college of international relations also attended the function. 

Speaking of his impressions on China, Dr. Dubois said that China after long 
centuries had risen to her feet and leapt forward. He added that since libera- 
tion “China can take the insults of the United States and still hold her head 
high. She can make machines or go without machines when America refuses 
to sell her American manufactures, even when it hurts American industry and 
throws her workers out of jobs. 

“China has been in hell too long not to believe in a heaven of her own making; 
this she is doing,” Dr. Dubois added. He asked more African people to visit 
China, and said that understanding came from direct knowledge. 

He warned against U.S. promises of freedom to the African people. Dr. 
Dubois said: “Beware Africa, America bargains for your soul; America would 
have you believe that they freed your grandchildren; that Afro-Americans are 
full Americans, treated like equals, paid fair wages as workers, promoted for 
merit, and free to learn and earn and travel across the world. 

“This is not true. Some are near freedom, some approach equality with 
whites, some have achieved education, but the price for this has too often been 
slavery of mind, distortion of truth, and oppression of our own people. Of 18 
million Afro-Americans, 12 million are still second-class citizens of the United 
States, serfs in farming, low-paid laborers in industry, and repressed members 
of union labor. Most American Negroes do not vote. Even the rising 6 million 
are liable to insult and discrimination at any time,” Dr. Dubois noted. 

He also said that “the new British West Indian federation is not a form of 
democratic progress but a cunning attempt to reduce these islands to the control 
of British and American investors. 

Dr. Dubdois said: “The Soviet Union is surpassing the world in popular and 
higher education, because from the beginning it started its own complete educa- 
tion system.” He said: “It is worse than stupid to allow a people’s education 
to be under the control of those who seek not the progress of the people, but their 
use as means of making themselves rich and powerful. It is wrong for the Uni- 
versity of London to control the University of Ghana.” 

He added: “The real revolution is the acceptance on the part of the nation 
of the fact that hereafter the main object of the nation is the welfare of the 
mass of the peoples and not of a lucky few.” Dr. Dubois continued: ‘“Govern- 
ment is for the people’s progress and not for the comfort of an aristocracy. 

The object of industry is the welfare of the workers and not the wealth of 
the owners. The object of civilization is the cultural progress of the mass of 
workers and not merely of an intellectual elite.* * * (NCNA ellipsis). This 
belief the current history of the Soviet Union and China is proving true each 
day.” 

Dr. Dubois warned the African people: “Don’t let the West invest when you 
ean avoid it. This is not politics; it is commonsense; it is learning from ex- 
perience; it is trusting your friends and watching your enemies,” he added. 

Before Dr. Dubois’ speech, Vice President Chon Pei-yuan, of Peiping Univer- 
sity, spoke and greeted the guests from America. He said that Dr. Dubois “has 
long occupied a cherished niche in our hearts for the outstanding contributions 
which he has made over a period of many years to the cause of world peace 
and human progress, for his fight against racial discrimination, and for his 
scholarly works, which will remain forever the prized possessions of people 
throughout the world.” 








He | 
intere 
demne 
The f. 
to our 
ment | 


Peipir 
(Re 
mee 


By 
public 
Afric: 
distin 
autho 
One t 
even 
nigge 

Chi 
arise 
slave! 
Afric: 
that 
citize 
and { 
Some 
achie 
tortio 

Of 
Unite 
meml 
millic 
relate 
dren 
We ce 
unde! 
alms 
State 
offer 
Chine 
Let A 
find « 

On 
Fede 
duce 
dying 
peas: 
are s 
reali: 
he ke 
they 
fight 
ploit 
Chin 
so fa 

I 
Ame! 
inves 
East 
temp 
Wha 
is fre 
now 
toil, « 





ner 
hey 
ned 


er- 
ous 
ses 


ges 


ong 
ra- 
ead 
ses 
und 


ng ; 
isit 


Dr. 
uld 
are 
for 


vith 
een 
- 18 
ited 
ers 
lion 


1 of 
trol 


and 
1¢a- 
tion 
heir 
Jni- 


tion 
the 
ern- 


1 of 
s of 
Chis 
ach 


you 

ex- 
ver- 
‘has 
ions 
Ace 

his 
ople 


PROPOSED ANTISUBVERSION LEGISLATION 385 


He continued that Dr. and Mrs. Dubois had always taken a most sympathetic 
jnterest in the struggle of the Chinese people. “Dr. Dubois has justly con- 
demned the flagrant occupation by the U.S. Government of eur territory Taiwan. 
The fact that this 91-year-old fighter and his wife have come so far for a visit 


to our country is in itself eloquent proof of profound friendship for, and attach- 
ment to, the Chinese people.” 


EXCERPTS OF DUBOIS SPEECH 


Peiping, in English to Eastern North America, February 24, 1959, 0180 GMT—B 
(Recorded excerpts from Dubois speech at February 23 Peiping University 
meeting in honor of his 91st birthday) 


By courtesy of the Government of the 680 million people of the Chinese Re- 
public, I am permitted on my 91st birthday to speak to the people of China and 
Africa and through them to the world. Hail, then, and farewell (word in- 
distinct) of the yellow and black races. Hail humankind! I speak with no 
authority, no assumption of age or rank. I hold no position. I have no wealth. 
One thing alone I own, and that is my own soul. Ownership of that I have 
even while in my own country for nearly a century I have been nothing but a 
nigger. On this basis and this alone, I dare speak, I dare advise. 

China, after long centuries, has arisen to her feet and leaped forward. Africa, 
arise and stand straight, speak and think, act, turn from the West and your 
slavery and humiliation of the last 500 years, and face the rising sun! Beware, 
Africa! America bargains for your souls. America would have you believe 
that they freed your grandchildren, that Afro-Americans are full American 
citizens, treated like equals, paid fair wages as workers, promoted for merit, 
and free to learn and earn and travel across the world. This is not true. 
Some are near freedom; some approach equality with whites; some have 
achieved education ; but the price of this has too often been slavery of mind, dis- 
tortion of truth, and oppression of our own people. 

Of 18 million Afro-Americans, 12 million are still second-class citizens of the 
United States—serfs in farming, low-paid laborers in industry, and repressed 
members of union labor. Most American Negroes do not vote. Even the risen 6 
million are liable to insult and discrimination at any time. But this, Africa, 
relates to your descendants, not you. Once I thought of you Africans as chil- 
dren whom we educated Afro-Americans would lead to liberty. I was wrong. 
We could not even (lead our own souls?), much less you. Today I see you rising 
under your own leadership, guided by your own brains. Africa does not ask 
alms from China nor the Soviet Union, nor from France, Britain, or the United 
States. It asks friendship and sympathy, and no nation better than China can 
offer this to the dark continent. Let it be given freely and generously. Let 
Chinese visit Africa, send their scientists there and their artists and writers. 
Let Africa send its students to China and its seekers after knowledge. It will not 
find on earth a richer goal, a more promising mine of information. 

On the other hand, Africa, watch the West. The new British West Indian 
Federation is not a work of democratic progress, but a cunning attempt to re- 
duce these islands to the control of British and American investors. Haiti is 
dying under rich Asian investors who with American money are enslaving the 
peasantry. Cuba is showing what the West Indies, Central, and South America 
are suffering under big business. The American worker himself does not always 
realize this. He has a high wage and many comforts. Rather than lose these, 
he keeps in office by his vote the servants of industrial exploitation, so long as 
they maintain his wage. His labor leaders represent exploitation and not the 
fight against the exploitation of labor by private capital. These two sets of ex- 
ploiters fall out only when one demands too large a share of the loot. This 
China knows. This Africa must learn. This the American Negro has failed 
so far to realize. 

I am frightened by the so-called friends who are flocking to Africa—Negro 
Americans trying to make money from your toil, white Americans who seek by 
investments of high interest to bind you in serfdom to business, just as the Near 
East is bound, and as South America is struggling with. For this America is 
tempting your leaders, bribing your young scholars, and arming your soldiers. 
What, then, shall Africa do? First, understand that the great mass of mankind 
is freeing itself from wage slavery while private capital in Britain, France, and 
now in America is still trying to build civilization and comfort for a few, on the 
toil, disease, and ignorance of the mass of men. 
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I understand this, and understanding comes from direct knowledge. You know 
America and France and Britain to your sorrow. Now know the Soviet Union 
and its allied nations, but particularly know China. China is flesh of your flesh 
and blood of your blood. China is colored, and knows to what the colored skip 
in this modern world subjects its owner. But China knows more, much more, 
than this. She knows what to do about it. China can take the insults of the 
United States, and still hold her head high. She can make her own machines or 
zo without them when America refuses to sell her manufactures, even when that 
hurts American industry and throws her workers out of jobs. China does not 
need American or British missionaries to teach her religion and scare her with 
tales of hell. China has been in hell too long not to believe in a heaven of her 
own making. 

This she is doing. Come to China, Africa, and look around. (Several words 
indistinct) China, and see what you can teach just by pointing. Yonder old 
woman is working on the street, but she is happy. She has no fears. Her chil- 
(tren are in school, and in a good school. If she is ill, there is a hospital where 
she is cared for free of charge. She has a vacation with pay each year. She can 
die and be buried without taxing her family to make some undertaker rich. 
Africa can answer: “But some of this we have done. Our tribes undertake 
public services like this.” Very well, let your tribes continue and expand this 
work. 

Refuse, Africa, to be cajoled into changing your way of life so as to make 
a few of your families rich at the expense of the mass of workers growing poor 
and sick and remaining without schools so that a few black men can have auto- 
mobiles. Africa, here is a real danger which you must avoid or return to the 
slavery from which you are emerging. All I ask from you is the courage to know, 
to look about you, and see what is happening in this old and tired world, to realize 
the extent and depth of its rebirth and the promise which glows on yonder hills. 
Visit the Soviet Union, and visit China. 

Let your youth learn the Russian and Chinese languages. Stand together in 
this new world, and let the old world perish or be born again, in new hope and 
promise. Listen to the (Hebrew prophet?) of communism: “Ho, everyone that 
thirsteth, come ye to the waters. Come ye, come and eat, without money and 
without price.” Again, China and Africa, hail and farewell. 


KUO MO-JO PRAISES DUBOIS 


Peiping, NCNA, in English Hellschreiber to East, Asia, February 23, 1959, 1739 
GMT—W 


PEIPING, February 23.—A colorful Chinese-style banquet was given in honor of 
Dr. W. E. B. Dubois’ 91st birthday in Peiping this evening. It was attended by 
Vice Premier Chen I and his wife, Kuo Mo-jo, chairman of the China Peace 
Committee, and many other well-known people. The birthday party was spon- 
sored by the China Peace Committee and the Chinese People’s Association for 
Sultural Relations with Foreign Countries. Dr. and Mrs. Dubois were warmly 
applauded when they arrived in the hall. The walls were decorated with richly 
colored scrolls and paintings in traditional Chinese birthday style, with symbols 
of longevity. There were big baskets of flowers, including one sent by Premier 
Chou En-lai and his wife. One of the scrolls in red satin was presented by Kuo 
Mo-jo. Sandalwood and candles with dragon designs were burned by the side 
of a pair of cypress trees set in beautiful vases and bowls of birthday peaches 
and noodles, which are age-old symbols of longevity to the people of China. 

In offering congratulations to Dr. Dubois on his birthday, Kuo Mo-jo said he 
was speaking on behalf not only of those present but of thousands and millions 
of hearts that respected and honored him. “We see in Dr. Dubois an excellent 
example of the American people,” he added. “We hope very much to maintain 
peaceful and friendly intercourse with the American people. Therefore, we feel 
greatly honored to be able to celebrate with Dr. Dubois, outstanding representa- 
tive of the American people, his 91st birthday,’ Kuo Mo-jo said. 

He said that U.S. imperialism is at present the No. 1 enemy of the peace-loving 
people of the world. “In such an inclement political atmosphere, marked with 
deceit and tyranny, Dr. Dubois has struggled relentlessly for several decades. 
This is a brilliant demonstration of the desire of the American people for peace 
and righteousness,” Kuo Mo-jo noted. Paying tribute to Dr. Dubois for his life 
of militancy, Kuo Mo-jo said that “countless American and African working peo- 
ple groaning under the yoke of monopoly capital and race prejudice take Dr. 
Dubois as the standard bearer of their struggle.” 
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Kuo Mo-jo also expressed gratitude to Dr. Dubois and his wife, Shirley 
Graham, for their support to the Chinese people in their struggles and for their 
efforts to safeguard world peace. Wishing the famous U.S. Negro scholar long 
life, Kuo Mo-jo said: “Spring has come to mankind. Through your continued 
efforts, future development will further encourage and strengthen the confidence 
of the peoples of the United States, Africa, and the whole world in a glorious 
and happy tomorrow. You will become younger and younger with each passing 
day.” 

In his speech of reply, Dr. Dubois thanked his hosts for the happy birthday 
party arranged for him. He said they had wished him two things. One was to 
live longer, which he accepted. The other was to live to be 150 years. “That 
is too long and I object,” he said, drawing a hearty laugh. 


AMERICAN RESIDENTS PRESENT 


Telegrams of greetings to Dr. Dubois from Soong Ching-ling and from Ameri- 
can friends and Soviet friends were read out. Many dances and songs were 
rendered by gaily dressed children and artists during the party. American 
residents in Peking who were present sang “Happy Birthday.” Vice Premier 
Chen I went from table to table to toast American friends and wish them health. 

At the end of the banquet gifts were presented to the famous Negro scholar 
and his wife by Vice Mayor Wu Han, Chinese writers, and others. They in- 
cluded Chinese translations of Dr. Dubois’ “Battle for Peace” and other books. 
Also present at the birthday party were leaders of the Government, democratic 
parties, and people’s organizations and representatives of people of all walks 
of life in the capital, including Shen Chun-ju, Huang Yen-pei, Wu Yu-chang, Mao 
Tun, Chang Hsi-jo, Ting Hsi-lin, and Sheikh Nur Mohammed Ta Pu-sheng. 


PRESS REPORTAGE 


Peiping, NCNA, Raduoteletype in English to Europe and Africa, February 23, 
1959, 0824 GMT—B 


PEIPING, February 23.—Reports of Premier Chou En-lai’s reception of the re- 
nowned U.S. Negro scholar, Dr. W. E. Dubois, and his wife and his dinner for 
them yesterday evening are carried in the major Peiping papers today. The 
People’s daily frontpages the report of the reception and a picture showing 
Premier Chou En-lai warmly shaking hands with Dr. Dubois. It also carries a 
feature article on a visit to Dr. Dubois and his wife by its correspondent. The 
paper carries in its literature columns a short poem by Kuo Mo-jo praising Dr. 
Dubois’ efforts for the emancipation of the Negro people and for world peace. 

It also carries an article by the writer Mao Tun greeting Dr. Dubois’ 91st 
birthday. The writer quotes an old Chinese saying, “The moon is full and life 
is long.” He writes: “In Dr. Dubois we see the Negro people’s wisdom and 
bravery and the American people’s tradition of peace, freedom, and universal 
love. His just struggle has given energetic support to the progressive move- 
ment in the United States and Latin America, exercised tremendous influence, 
the independence movement of the Negro people in Africa, and provided great 
inspiration to the just struggle of the fairminded people the world over.” 

The article stated that “Dr. Dubois’ lifelong efforts have not been in vain. 
On his 91st birthday today, there is a new situation in the world, determining 
man’s destiny. The bright forces are growing ever stronger and the dark forces 
will be inevitably wiped out in the end.” 

The noted scholar Dr. Dubois, member of the World Peace Council, and his 
wife left Kunming March 29 for Canton. They were accompanied by Chu 
Po-shen, vice secretary general of the Chinese People’s Association for Cultural 
Relations with Foreign Countries. Among those seeing them off at the airport 
were Hsu Chia-jui, chairman, and Ma Chung-ming, secretary general, of the 
Yunnan branch of the China Peace Committee (Peking, NCNA, English, March 
30, 1959, 1416 GMT—W). 


DUBOIS VISITS KHRUSHCHEV 


In the January 21, 1959, issue of the New York Daily News this item appeared : 
“Moscow, January 20 (UP)—Soviet Premier Khrushchev today received Ameri- 
can Negro writer W. E. B. DuBois, 90, to discuss ‘vital questions concerning 
the struggle for peace against the threat of atomic war. 


:% 
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Manpvet A. TeRMAN 


Mandel A. Terman appeared before the Subcommittee on Internal 
Security on April 18, 1955. 

He was confronted with a statement prepared by the subcommittee 
staff, which summarized his activity over a period of years. Accord. 
ing to this summary, he has been an “angel” for Communist and pro- 
Communist causes since at least 1942. The summary also contained 
the followmg notation: 


His wife (Terman’s) Gean and his brothers Jacob, Sidney, and Louis have all 
been identified as members or contacts of the Communist Party. Terman has 
also been a contributor to the Communist Party in 1941 and 1945. 


Terman refused the opportunity to deny any of the statements in 
the summary, which were offered to him, invoking the fifth amend- 
ment against self-incrimination. Here are samples of his testimony 
before the subcommittee : 


Mr. Sourwine. Have you ever contributed to the Communist Party? 
Mr. TeRMAN. I refuse to answer under the same privileges. 


a’ * * * * * * 


Mr. SourwIine. Did you ever contact Russian officials? 
Mr. TERMAN. I refuse to answer for the same reasons. 
Mr. SourwIne. Did you give your automobile to Russia in 1945? 
Mr. TERMAN. I refuse to answer for the same reason. 
- * a * x * * 


Mr. SouRWINE. Did you give money to the Communist Party in 1951? 
Mr. TERMAN. I refuse to answer for the same reasons. 


x * * *€ * * * 


Mr. SouRWINE. Were you a card-carrying member of the Communist Party in 
1942, 1943, 1944, and 1945? 

Mr. TeERMAN. Because of the fact there are too many professional informers 
around I will take my privilege under the fifth amendment not to be a witness 
against myself. 


a * * * * * a 


Mr. SouRWINE. Were you a concealed member of the Communist Party in 
1950? 


Mr. TERMAN. I refuse to answer under the fifth amendment. 


Terman obtained a passport after the decisions in the Kent, Briehl, 
and Dayton cases. 

The January 11, 1959, Sunday Worker, the official newspaper for 
the Communist Party, U.S.A., describes Terman’s exploits thereafter. 


[The Worker, Sunday, Jan. 11, 1959, p. 13] 
CHICAGOAN TELLS WHAT HE SAw ON TriP TO U.S.S.R. 


(By Sam Kushner) 


CuHIcAGO.—Mandel A. Terman, a man who has been publicly designated as 
Chicago’s Mr. Coexistence, left for the Soviet Union loaded down with gifts 
and souvenirs. Thirty days later, after having interviewed several hundred 
Soviet people in the streets, in the factories, and in other places, Terman returned 
to the country with renewed determination to justify the description that has 
been given him by the Chicago press. 

During his eight-year tenure as chairman of the Chicago committee of Ameri- 
can-Soviet friendship, and for many years before, Terman has been one of the 
stanchest advocates of American-Soviet amity. It was therefore with great 
pleasure, he told the Worker in the course of an hour and one-half interview, 
that he looked forward to his first trip to the U.S.S.R. 
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As we sat in the bustling office of the Chicago committee Terman described 
the developments in the Soviet Union as he saw them. He described the Soviet 
people as a “nation of optimists who have a ‘tremendous urge to build fast.’ ” 

“Everybody seems to be in a hurry” to improve life, Terman said. He pointed 
out that during his short stay in Stalingrad he witnessed housing construction 
at 1 a.m. where men and women, in the bitter cold of the Russian winter, were 
laying bricks in the light of huge are lights. 

New housing is going up on a 24-hour construction basis. “I am convinced 
that the 7-year plan, as recently announced by the Soviet government will be 
fulfilled” the graying 6-footer from Chicago stated. 

The plan, Terman, explained, calls for one new home for every two Soviet 
families by 1965. He was confident, the people of the U.S.S.R. would fulfill the 
announced intention of the government planners. He cited his meeting with 
a group of young Moscow workers on the Moscow TV, where these young people 
pledged all of their energies and abilities to fulfill the difficult 7-year goal in six. 

As we talked, Terman time and again stressed the “zest for life” that he found 
among the Soviet peoples, their “building enthusiasm,” and the strong “deter- 
mination” to achieve the goals set. 

Terman was a street interviewer and a photographer. He took 2,000 photos, 
in black and white and in color (aided by professional photographers on some 
occasions) he tape-recorded 75 interviews in the shops, in the metro subway, 
and elsewhere; he saw 28 ballets, operas, operettas, concerts, and movies, and 
spent three days each in Leningrad, Stalingrad, and Kiev. His almost unbeliev- 
able itinerary gave him a panoramic view of Soviet life afforded to few visitors. 

“T was given the freedom to roam, to look, to talk, to inquire, to photograph, 
to interview without one word of criticism or restraint,’ Terman stated. 

He stated that he was deeply concerned about the charges of “anti-Semitism” 
leveled by some people at the Soviet Union, and felt it his duty to do some special 
work in this field during the trip. 

“Tf there were any anti-Semitism (in the U.S.8S.R.), I couldn’t work for 
Soviet-American friendship,” Terman emphasized. 

He declared, however, that as a result of the trip, “I am completely convinced 
there is no official or semiofficial anti-semitism or racial discrimination within 
the Soviet Union. There is no quota system in the schools, universities, factories, 
or the numerous governmental departments I visited. I looked at many pass- 
ports of Jews, and where the question as to ‘nationality’ is asked, the Jew can 
use the option and write Ukrainian, Russian, Yevrai, or whatever he pleases.” 

Terman stated that his views on this question were based on extensive dis- 
cussion and visits with Jews in the Soviet Union. “I visited the homes of Jews 
and had dinner with Jewish citizens in my hotel * * *. I discussed at great 
length the question of publication of Yiddish authors with Boris Polevoi, the 
secretary of the Union of Soviet Writers. He showed me a list of 34 Yiddish 
authors and poets whose works were published in well over a million copies in 
1957. He showed me a copy of “The Bewitched Tailor” by Sholom Aleichem 
in English, of which 225,000 copies were published in Moscow in 1957. 

He spent quite a bit of timé visiting shops and factories. Some of the ex- 
periences are related and discussed in the Shoptalk column in this issue. 

Not only did Terman gather information, but much was gathered from him 
during his Soviet trip. He addressed two and one-half million Muscovites on the 
Moscow TV. He spoke over the radio in five different cities and was interviewed 
at least 35 times by newspapermen and magazine writers in the Soviet Union. 

“T came to the Soviet Union as a friend,” said Terman, “and I departed firmly 
convinced that the cause to which I have devoted myself with all my heart 
through the years is the noblest and most important task of my life. 

“As a result of my visit I determined to redouble my efforts to build a lasting 
peace and genuine friendship between the peoples and government of my country 
and the peoples and government of the U.S.S.R. I am convinced beyond the 
shadow of a doubt that every display of friendship toward the Soviet will be 
returned to us with interest. I left with many impressions, but the greatest of 
all was the yearning for a lasting peace and a burning desire for our friendship.” 

When Terman arrived back home in Chicago, a meeting of more than 600, 
under the auspices of the Chicago Council, heard Terman report for two and 
one-half hours on his trip. With the aid of tape recordings and slides he took 
his audience with him on the 30-day trip. For an additional 30 minutes the en- 
thralled audience plied him with questions. 
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This was only the beginning of an extensive speaking and writing schedule 
that has resulted from his trip, he said. In a final word, he assured me that the 
Russians wanted nothing more than an exchange with the Americans. This ig 
shown even in small but important ways. 

“My gift (of Lincoln pennies, books, stamps, ete.) was gladly received, and 
always with a gift in return,” he said. “In fact, a Red Army man tore a but- 
ton from his uniform when I gave him a 10c ballpoint pen. Everything there ig 
done on a reciprocal basis.” 


Paut Ropseson 


Paul Robeson obtained a passport after the decisions in the Kent, 
Briehl, and Dayton cases. 

The Worker of January 18, 1959, makes clear the use he made of 
the opportunity given to him to aid the Kremlin’s propaganda. 

(The article is as follows:) 


[The Worker, Sunday, Jan. 18, 1959, p. 6] 
RoBESON’s Success ABROAD Brines Bips From U.S. MANAGERS 


Paul Robeson’s phenomenal success in England and other countries hag 
brought him bids from several U.S. managers, according to Paul Novick, editor 
in chief of the Morning Freiheit who interviewed Robeson in Moscow last week. 

Robeson has become one of the top concert and stage artists in England, 
where he is scheduled to give ten television concerts at one thousand pounds 
per concert. 

The Negro artist hopes to appear on Broadway; at present his central interest 
is in performing Othello, according to Novick, whose dispatch appeared in 
Thursday’s issue of the Freiheit. 

Novick reported that Robeson sent “warm greetings” to all those friends in 
the U.S. who had made the breakthrough for his flourishing artistic career. 

Robeson “spoke lovingly’ Novick reports, of the Negro masses of the San 
Francisco area whose efforts resulted in his concert there last February. He 
recalled also the assistance of the International Longshoremen’s and Warehouse- 
men’s Union, headed by Harry Bridges, and the Los Angeles Committee for the 
Protection of the Foreign Born, and “many more” who had fought for his right 
to be heard. 

“IT am always ready to come to America at the call of the Negro people,” 
Robeson said, “say, if I were invited by the Baptist Churches or by the 
NAACP.” 

He emphasized that he remains a “political artist” fighting for peace. Robe 
son’s Moscow concert last Monday, said Novick, was “heartwarming testimony” 
of Robeson’s intent. 

The concert was the “triumph of a true people’s artist, a fighter for peace, for 
friendship between the U.S.A. and the U.S.S.R., for the liberation of the Negro 
people, for the equality of all races and nationalities,” Novick wrote. 

The program consisted mostly of Negro songs and spirituals, ‘“movingly ren- 
dered in the wonderful Robesonian voice.” It also contained Soviet, Chinese, 
and Yiddish songs. The standing-room-only house joined him at the conclusion 
of the concert, and after prolonged applause, in singing Shiroka Strana Moya 
Rodnaya. 

Robeson expressed to Novick his elation at the chance to visit Moscow during 
the launching of the artificial planet. He stressed the role that the history of 
the Soviet Union has played in the upsurge of the peoples of Asia and Africa, and 
expressed delight that his present concert series in the Soviet Union will be 
followed by a trip to India. 

He told Novick he regretted his inability to visit additional Soviet cities or 
other socialist countries, because of his heavy schedule in England where he will 
appear as Othello in a production by the Stratford-on-Avon Shakespeare com- 
pany. 
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Apert E. Kaun 


For nearly an entire generation, Albert E. Kahn has been a mouth- 
piece for the Kremlin. 


Kahn’s name first came into the subcommittee record as long ago as 1952, 
during the testimony of Igor Bogolepov. Mr. Bogolepov had been attached to 
the Soviet Foreign Office during the 1930’s. He described a special Foreign Office 
committee, which “was responsible directly to the political commission of the 
Politburo for carrying out the infiltration of ideas and men through the Iron 
Curtain to the Western countries * * * It was a very big business of ours * * * 
(involving) * * * the creation of fellow travelers, inducing the Western intelli- 
gentsia to write books and articles which were favorable to the Soviet Union.” * 

One such book, according to Mr. Bogolepov, was “The Great Conspiracy,” 
which was published in the United States as the alleged work of Albert Kahn 
and Michael Sayers. Here is Mr. Bogolepov’s testimony regarding the book: 

“The largest part of this book which is known to me was written by a certain 
Veinberg, who was a vice chief of the Southwestern Division of the Foreign 


Office in Moscow * * * I saw myself the Russian manuscript before it was 
sent to New York. 


“Senator FERGUSON. * * * Have you read the book now? 

Mr. Boco.tepov. I looked through it. 

Senator Frrevuson. Was it the same as the manuscript? 

Mr. Bocotepoyv. Yes; it was. They rearranged it, perhaps, but the facts and 
the ideas are the same.” * 

Kahn has testified before the subcommittee on several occasions. He 
has consistently invoked the fifth amendment when questioned regard- 
ing his part. in the Soviet conspiracy, but he has insisted, nevertheless, 
that he was one of the authors of “The Great Conspiracy.” 

Regardless of whether this book was written by Kahn and Sayers, 
or by “a certain Veinberg,” the fact remains that the book is a com- 
prehensive defense of almost every major Bolshevik misdeed from 
1917 through 1946, as well as a denunciation of almost every effort 
made to resist the Red despotism. As Kahn himself told the subcom- 
mittee, it was translated into 30 languages for worldwide distribution. 

In 1954, the subcommittee investigated the methods used by Chinese 
Communists to brainwash American prisoners during the Korean war. 
Under this brainwashing system, many Communist publications were 
used as “textbooks.” Americans who refused to accept the propaganda 
contained in this material were punished by starvation, torture, and 
even death. One of the “textbooks” used in this indoctrination process 
was “The Great Conspiracy” authorship of which Kahn is so proud to 
claim. 

After the decisions in the Kent, Briehl, and Dayton cases, Kahn 
obtained a passport and paid a visit to Moscow. The January 4, 1959, 
issue of Ogonek, an official Soviet publication, contained an article 
attributed to Albert Kahn. The subcommittee has obtained a trans- 
lation of this article which follows herewith. 


THE DEFENDANT CONFESSED 


(By Albert Kahn) 


Arriving in Moscow a month ago, at the invitation of friends in the Soviet 
Writers Union, I was pleasantly surprised to see on the pages of Ogonek the 
text of my statement which I had recently sent to the U.S. Senate Internal 
Security Committee headed by Senator Eastland. I was summoned to this 


*Internal Security Subcommittee hearings on the Institute of Pacific Relations, p. 4496. 
*Ibid., p. 4514. 
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court on an absurd accusation that I was a “paid propagandist of the Soviet Cong 
Union.” Instead of wasting time answering such nonsense, I took the oppor. was ¢ 
tunity to tell the investigating senators what I thought of them. Br 

Authors, as everyone knows, have a weakness for sharing their feelings with . 
as wide a circle of people as possible. My statement appeared in a number curil 
of press organs. I greatly appreciate the fact that Ogonek is among them. belor 

However, this whole story includes one detail which I did not mention in my the | 
statement. I would like to tell the readers of Ogonek about it now. di 

I had already been on the witness stand in Senator Eastland’s Committee ren 
for two full hours, when the Committee’s Chief Counselor asked me: “Mr. Kahn, dict 
have you ever received directives from the Soviet Union?” Part 

This question was not totally unexpected and I decided to answer it truth- Or 
fully and straightforwardly. the ] 

Inasmuch as I swore to tell the truth, I answered the Senators: “I must admit 
that in one case, and only one, I did receive a directive from the Soviet Union.” activ 

There was a tense silence in the conference room. The Senators leaned for- 
ward in their armchairs so as not to miss a word. | 

“This directive,” I continued, “was given to me in Paris, in 1949, by the well- 
known Soviet author Il’'ya Erenburg. The directive was in Russian. I brought Ru 
a photostat copy of the original document as well as an English translation | 
of its text with me.” 

“That’s fine, Mr. Kahn,” the chairman exclaimed. ‘Would the gentleman like | Mo 
to receive this document for inclusion in the record of my interrogation?” I day \ 
asked. Th 

“Yes, of course, Mr. Kahn!” Sovie 

I took the photostat copy out of my pocket and held it out to the Chairman. 

After a slight pause, I continued: 

“You see, I would like to add that when Mr. Erenburg gave me this document, | 
he also gave me a present of a pipe. The title of this document, translated } In 
into English reads ‘Instructions to Smokers.’ This document contains the most | Mose 
minute details concerning the use and cleaning of a pipe, and so forth.” work 

When the laughter in the room had subsided, and the Committee Counselor | been 
had regained his power of speech, he muttered: right 


“T suppose this document should hardly be included in the record.” 

However, I began to insist that inasmuch as the document was produced by 
permission of the Chairman, it hereby had become an organic part of the hearing | Th 
of this case. 


“In addition, as far as I can judge,” I continued, “this is a very detailed and ~ 
carefully composed instruction. It is much more complete than similar instrue- 7 th 
tions which we find in the United States. I, for example, follow it very rigidly, i. 
even now while I am in your presence, gentlemen. You see that I have two to a 
pipes with me. The instruction recommends to have two pipes on hand all the In 
time. One pipe should be allowed to cool off while the other one is being smoked, to be 
T am doing just that. Probably, this is the first case in your practice, Senators, Tr 
that the person who is giving testimony, acts strictly according to instructions Sovic 
received from Moscow !” orp 

And now, I must make one more confession. leade 

Soon after my arrival in Moscow, I visited Il’ya Erenburg. During our con- een 
versation I told him about this incident with the “Instruction to Pipe Smokers” Br 
which took place in Washington. the c 

“Is it possible to arrange a visit for me to the Moscow Smoking Accessories “Ty 
Factory which published this instruction?” I asked. woul 

And so I went to the factory which was located at No. 12, Leningradskiy woul 
Prospekt. This was a small modest-looking building surrounded by multi- 
storied houses. 

The chief engineer of the factory met me on the stairs. He took me to his 
study and there—I must confess—he supplied me with a new and even more | Th 


detailed instruction! Moreover, he gave me several copies. | follo 


After my return to the United States, I shall send one copy to each member invit 
of the Internal Security Committee of Senator Eastland. (Moscow, Ogonek, “OQ 
No. 2, Jan. 59, p. 7.) here 

Harry Bripces ae 

Harry Bridges obtained a passport after the decision in the Kent, “ 
Briehl and Dayton cases. a lee 

Bridges has been, for many years, head of the International Long- | thet 


shoremen’s and Warehousemen’s Union, which was expelled from the 
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Congress of Industrial Organizations in 1950, after a finding that it 
was an instrument of Communist policy. 

Bridges was convicted in a U.S. district court “of knowingly pro- 
curing a naturalization by fraudulently representing that he had never 
belonged to the Communist Party.” The conviction was set aside by 
the U.S. Supreme Court on the ground that the statute of limitations 
rendered it invalid. There was no finding, however, to upset the ver- 
dict that Bridges had committed perjury in denying Communist 
Party membership. 

On February 13, 1959, Howard Norton, Moscow correspondent of 
the Baltimore Sun, cabled the following account of Bridges recent 
activities in Moscow. 


[From Baltimore Sun, Feb. 14, 1959, p. 1] 


Russ1a GEtTs BripcGes O.K.—Soviet-STYLE DEMocRACY IS WARMLY INDORSED 


(By Howard Norton, Moscow Bureau of The Sun) 





Moscow, February 13.—Harry Bridges wound up a week’s visit to Russia to- 
day with a glowing indorsement of Soviet-style democracy. 

The boss of the American West Coast longshoremen’s union also thinks that 
Soviet trade unions are doing a good job of defending the workers’ interests. 


“LYING” CHARGED 


In an interview with the Soviet labor union newspaper Trud, in his suite at 
Moscow’s finest hotel, the Ukraina, Bridges declared that everything American 
workers are being told about Russia is lying, slanderous propaganda. ‘We have 
been deeply impressed,” he told the Russians, “by the responsibility, role and 
rights of the Soviet. trade unions in their support of the workers’ interests.” 


ROLE EXPLAINED 


The role of Soviet trade unions is explained by Trud in an editorial thus: “The 
trade unions actively mobilize the masses of working people to solve the tasks set 
by the (Communist) party. The trade unions respond with deeds to the calls 
of the party. * * * The trade unions’ active workers organize competitions be- 
tween teams of workers and enterprises. They impart the party’s word of truth 
to the masses, inspiring the people to heroic labor.” 

In their organization and operation, Soviet labor unions were found by Bridges 
to be “much more democratic than many American trade unions.” 

Trud also has a word of explanation about the organization and operation of 
Soviet trade unions: 

“The party’s close attention to the work of the trade unions and its constant 
leadership of them are what constitutes the strength of the Soviet trade unions” 
it says editorially. 

Bridges declared that one of the purposes of his trip to Russia was to explore 
the chances of increased trade between the Soviet Union and the United States. 

“In our opinion,” he told the Trud reporter, “‘trade with the Socialist countries 
would lessen to some definite extent the unemployment in the United States and 
would create better understanding.” 


IKE VISIT FAVORED 


The West Coast labor leader, who was kicked out of the CIO for allegedly 
following the Communist line, declared his support of Nikita S. Khrushchevy’s 
invitation to President Eisenhower to visit the U.S.S.R. 

“Our President would be greatly impressed with everything that is happening 
here as well as with the Soviet people’s determination to develop their country 
and raise their living standard,” he said. 

“How good it would be,” he added, “if leaders of the American trade unions, 
including AFL-CIO leaders, would visit your country. 

“They would learn that everything that is heard by the American workers 
about the U.S.S.R. is lying, slanderous propaganda. It is very useful to visit 
the U.S.S.R.” 
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MISINFORMED, HE SAYS 


Bridges declared that he came to Russia with the wrong information about 
the way Soviet unions operate. 

He proclaimed himself deeply impressed with the claim that the working week 
is to be cut considerably in the course of the new seven-year plan and that 
workers’ wages at the same time are going to be increased. 

And he noted that in addition Soviet workers are getting free medical service, 
paid vacations, social security “and many other privileges which are granted 
to them by the trade unions and the state.” 

Bridges said he has invited a Soviet labor delegation to attend the next con- 
vention of his union—the International Longshoremens and Warehousemens 
Union—to be held in Seattle April 1. 

Mr. Sourwine. There are, Mr. Chairman, one or two things more 
for insertion in the record. This is a public statement by Mr. Preston 
J. Moore, the national commander of the American Legion. 

This is a letter from Mr. Matt Triggs 

Senator Keratine. This statement of the American Legion, have 
they requested that that be made a part of the record ? 

Mr. Sourwine. No, sir, they have not. 

Senator Keating. I think if they have testified here, unless they re- 
quest that it be made a part of the record, we should not put in just 
general statements. 

Mr. Sourwine. Very good, sir. This isa letter of Mr. Matt Triggs, 
the assistant legislative director of the American Farm Bureau Fed- 
eration, containing specific comment on the bill S. 1689 which has been 
submitted for the record. (Similar letters from Mr. Frank B. Ober, 
Mr. Dudley Bonsal, Mr. Edward J. Ennis, and Dean Abner V. Me- 
Call also were received and are printed at pp. 420-422.) 

Senator Keartine. It may be printed. 

Mr. Sourwine. We have a fetter and statement from Mr. A. §. 
Nelson, director of the industrial government affairs division of the 
National Lumber Manufacturers Asociation, dealing specifically with 
bills we have before us. 

This is submitted for the record. 

Senator Keatrne. That may be made a part of the record. 

Mr. Sourwine. We have a letter from the United State Flag Com- 
mittee, Mrs. Helen P. Lasell, national chairman, asking that they may 
go on record as in favor of certain of the bills. 

Senator Keating. She asks to go on record ? 

Mr. Sourwine. Yes, sir. 

Senator Keatine. That may be made a part of the record. 

(The documents referred to are as follows :) 





THE U.S. Ftac CoMMITTEE, 
Jackson Heights, Long Island, N.Y., April 15, 1959. 
Hon. THomas Dopp, 


Chairman, Subcommittee, Senate Internal Security, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR Dopp: We wish to go on record as supporting all of the bills 
introduced by Hon. James Eastland, which are to be included in the hearings 
beginning April 20, particularly those which are supporting the recent resolutions 
passed by the American Bar Association. 

The numbers as given in your release of March 25, are S. 1299, S. 1300, S. 1301, 
S. 1302, S. 18038, S. 1304, and S. 1305. 

We desire to support any or all bills that will strengthen our internal security. 

Thanking you, 


Sincerely, 


HELEN P. LASELL. 
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AMERICAN FARM BUREAU FEDERATION, 
Washington, D.C., April 28, 1959. 
Mr. J. G. SoURWINE, 
Chief Counsel, Senate Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 

Dear Mr. SourwineE: Thank you for your letter of April 24 soliciting our com- 
ments with respect to S. 1689. 

The American Farm Bureau Federation is in full accord with the concept that 
the Communist Party represents a major jeopardy to the United States primarily 
because of the lack of knowledge and apathy of individual citizens with respect 
to the nature and purpose of the Communist Party. It is our conviction that the 
work of the Senate Internal Security Subcommittee and the House Un-American 
Activities Committee has made a major contribution to enhancing understanding 
of citizens relative to such nature and purpose. 


The question of how this endeavor should be forwarded has not been the subject 
of specific discussion or action by our delegate body. We are not therefore in a 
position to submit any recommendations relative to S. 1689. 

Very sincerely, 
Matt Tricos, 
Assistant Legislative Director. 

Mr. Sourwine. We have a telegram from Mrs. Hollis J. Wyman of 
Massachusetts, saying the organization she represents wishes to go on 
record as op osing certain of the bills. 

Senator Keating. That may be put in the record. 

(The document referred to follows :) 


NEwTON, MAss., April 27, 1959. 
J. G. SoURWINE, 


Chief Council of Senate Internal Security Subcommittee, Washington, D.C.: 
The Newton-Wellesley branch of the Womens International League of Peace 


and Freedom wishes to go on record as opposing H.R. 2369, S. 527, S. 1800, 8. 1299, 
§. 1301, S. 1302, S. 1303, and S. 1305. 


Mrs. Hotuis J. WYMAN, 
Legislative Chairman, Newton-Wellesley Branch for 1958-59. 

Mr. Sourwine. There is a letter from Dora May, the chairman of the 
State legislative committee, of Olympia, Wash., the Daughters of 
America, asking an opportunity to go on record with respect to four 
of the bills presently before the committee. 

Senator Keatrne. That may be put in the record. 

Mr. Sourwine. And a somewhat similar letter from another chair- 
man, legislative committee for the State of Indiana, the Daughters of 
America. 

That is all I have to submit, sir. 

Senator Keating. Those may be put in. 

(The documents referred to follow :) 

OLYMPIA, WASH., April 23, 1959. 
Senator EASTLAND, 
Chairman, Senate Judiciary Committee. 

Deak Sir: Am in receipt of a letter from Marie Hedget, chairman of the na- 
tional legislative committee regarding your bills H.R. 2807 and S. 1299, also 


8. 1301. 8. 1305 to amend section 2385 which came up for public hearing begin- 
ning April 20. 

Am taking this up at our regular lodge meeting Friday night, April 25. We 
are in favor of all the bills and you will be hearing from the Daughters of 
America of which I am chairman for the State council on the legislative com- 
mittee. Have notified my other committee members. 

Sincerely yours, 


Dora May, 
Chairman, State Legislative Committee. 
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PERU, IND., April 25, 1959. 
Senator EASTLAND, 
Chairman of the Senate Judiciary Committee. 


Dear Sir: I was told to write to you by the chairman of State legislative 
committee of the Daughters of America (of Indiana) of which committee I am 
also a member, in regard to the bill H.R. 2807. This is to rid the country of 
subversives and undesirables. Another bill is S. 1299 to protect the effectiveness 
of State antisubversive law against unintended Federal court interference: 
bill S. 1301 to make full disclosure respecting loyalty to the United States; bill 
S. 1305 to amend section 2385, title 18 of United States Code to make it a crime 
to intentionally advocate the violent overthrow of the Government of the United 
States or to teach the necessity, desirability or duty to bring about such over- 
throw. These were to come up for hearing April 20, 1959. 

I am for all these bills and I wish I could hear how they were approved or not. 

Respectfully, 
Mrs. Cuas. A. BUNNELL, 
State of Indiana Legislative Committee of the Daughters of America 
Organization. 

Senator Kratinc. The committee will stand in recess until 3 o’clock 
at which time we will hear from the Honorable Lawrence E. Walsh, 
Deputy Attorney General. 

Whereupon, at 1:50 p.m. the hearing recessed, to reconvene at 3 
p.m. of the same day.) 
AFTERNOON SESSION 


(At the convening of the session, the following members of the 
subcommittee were present: Senators Dodd (presiding) and Keat- 
ing.) 

Senator Dopp. The subcommittee will be in order. 

Judge Walsh, we are very grateful to you for taking the time to 

come here and we appreciate that very much. 


TESTIMONY OF HON. LAWRENCE E. WALSH, DEPUTY ATTORNEY 
GENERAL, DEPARTMENT OF JUSTICE 


Mr. Watsu. Mr. Chairman, I wish to thank you for the honor of 
permitting me to appear. 

I thank you for the many courtesies that you have shown me. I 
hope that my misunderstanding yesterday has not inconvenienced the 
committee. 

Senator Dopp. I was to blame for that. I did not mean to mislead 
you either. 

Mr. Watsnu. It didn’t cause us any trouble at all, sir. 

Would you prefer if I stated our position ? 

Senator Dopp. Yes, that would be fine. 

Mr. Watsnu. In view of the number of witnesses whom you have 
heard and those that I know still desire to be heard , I will be brief, 
but I don’t wish to minimize our view as to the importance of some 
of these bills. 

The first bill to which I would speak, if it is satisfactory to the com- 
mittee, is H.R. 1992, which is a bill which the Department recom- 
mended originally. 

Insofar as I know, there is no opposition to it. It is a bill which 
would delete section 791, which has the inadvertent effect of limiting 
venue with respect to acts of espionage and censorship, to acts com- 
mitted in the United States or within the Admiralty, the maritime 
jurisdiction of the United States. 
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By repealing this section, we believe that venue will be extended 
worldwide as to citizens of the United States committing these acts. 
I can give an example of the type of crime we wish to reach. 

In Austria two persons committed acts of espionage in passing in- 
formation with intent to damage the United States. Under the read- 
ing of that statute we would not have been able to reach them, had 
they not conspired with a third person who acted within the conti- 
nental United States, thereby giving us an act within the venue of 
this chapter. We believe that, by repealing this section, we would 
be able to reach comparable acts, even though there were no act 
committed within the United States. 

That is the sole purpose of that bill. 

Senator Kratine. In other words, without such a bill, U.S. citizens 
who commit these acts abroad and:stay abroad could not in any way 
be brought back here for trial ? 

Mr. Watsu. Yes, and there would be a question in my mind as to 
whether the act committed abroad was criminal. 

Senator Krartna. In other words, even if they were brought back, 
they might not be convicted ? 

Mr. Watsu. Yes, sir. 

Senator Kratine. But if they conspired with someone within the 
continental limits of the United States, that makes them guilty of a 
crime ? 

Mr. WatsH. With an act committed within the United States to 
which they were party as conspirators. 

Senator Keating. Isee. That isthe only tie-in. 

Mr. Watsu. That we now have. 

Senator Kratrne. Which you now have? 

Mr. Watsn. Right. I don’t think that was intended when the 
section was put in. I think the section was intended to make clear 
that the chapter extended the Admiralty and maritime jurisdiction, 
but in so doing, it, by implication eliminated areas beyond that juris- 
diction and outside of the United States. 

Senator Kratine. The only part about your testimony I question 
is this: We have had witnesses here opposed to everything. 

Mr. WatsH. You have? 

Senator Kerarine. I don’t remember expressly this, but I am sure 
from the attitude of some of them that they would be opposed to any 
action in this field. But this certainly sounds to me as if that is 
something 

Mr. Watsu. I don’t think there is any doubt as to our power to 
reach citizens of the United States who act against the United States 
anywhere, except by this inadvertent omission. 

Senator Kratine. We have, for instance, the recommendation that 
the Smith Act be repealed. 

Mr. Watsu. I should qualify my statement then that, so far as I 
knew, there was no opposition. 

Senator Dopp. Do you have any questions on this? 

Mr. Sourwine. Mr. Chairman, we had an earlier witness who sug- 
gested that the language of this bill as it now appears will make it 
a.crime, for instance, for a Frenchman, in France, employed by the 
French Government, to take a photograph of an American aircraft 
for the archives of the French Government. 
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Mr. Wausu. The answer to that is that, constitutionally, the act 
outside of the United States jurisdictional limits would only apply 
to citizens of the United States. 

Mr. Sourwine. This was a point he raised. He said the bill should 
be amended, not by striking out the first clause, but by amendin 
the first clause so as to make it applicable elsewhere in the world 
to all citizens or permanent residents of the United States. 

Mr. Watsu. I don’t think the form makes any difference to us 
one way or the other. 

The effect would be exactly the same. The only advantage of the 
present form is that the bill has already passed the House in this 
form. 

Mr. Sourwrne. That is what I was asking as to whether that 
would be necessary or whether, in the existing state of the law it 
would have this effect in its present form. 

Mr. Watsu. I believe it would have this effect in its present form. 

Mr. Sourwine. This witness testified that, in his judgment, it would 
not have that effect but would have the further effect of asserting juris- 
diction over Frenchmen and Italians, who, if they ever came to the 
United States, could then be prosecuted. 

Mr. Watsu. Ordinarily we would only have the power to make il- 
legal acts committed within our own geographical jurisdiction. The 
only exception to that is an act committed against the Government of 
the United States itself by a citizen of the Government beyond that 
jurisdiction. I think that that would be the effect that this statute 
would have. 

Mr. Sourwine. If it should be the consensus of the best legal minds 
that the committee could get that this bill would open the way fora 


possible prosecution of a foreign national for acts done in his own | 


country, if he ever came here to be prosecuted, would you then favor 
amending it so as to make it clear that we only want the act to have 
impact upon American citizens and permanent residents of this coun- 
try while acting abroad ? 

Mr. Watsu. I think we would. If there is any reasonable doubt in 
that regard we would certainly like to have it clarified. 

The second bill to which I would like to speak is S. 3, which has 
been sponsored by a distinguished group of Senators, but which we feel 
to be perhaps, from our Sipastanuasd’ point of view, the most haz- 
ardous bill before either House, because, in one sentence, it attempts 
to restate or to state a rule of construction which the courts have been 
trying to develop, and have developed, for over 170 years. 

We just don’t think that that rule, with all of its ramifications, can 
be crystallized in any sentence, no matter how well drawn. We are 
fearful that this bill, as it is drawn, will be subject to misunder- 
standing. 

Senator Keatine. You are talking now of the first part of S. 3. 

Mr. Watsu. To the first part, yes, sir, section 1; the second section 
we have no strong objection to. 

— a matter of fact, we favor S. 294, which contains that section 
alone. 

Senator Keatine. You favor the specific legislation that deals with 
the Nelson case ? 
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Mr. Watsu. Yes, sir. But the general language in S. 3, I honestly 
don’t know whether it is intended to change the law or merely state 
the law. I have talked to its sponsors and its supporters, and none of 
them has been able to tell me with certainty, at least they could not at 
the last session of Congress, and I have heard from none of them since 
then in any more definite terms. 

I think that at least the last half of it probably is an attempt to 
merely state what the courts have already held, namely that a State 
statute should not be held unconstitutional unless it is clearly irrecon- 
cilable with the Federal statute, in the same field. 

Now if that is all this is doing, stating the law as it already is, I 
think it is just bringing upon the country litigation for no purpose, 
because you can be sure that there is going to be dispute as to whether 
it changes the law or merely codifies it. 

Senator Keating. There would be a plethiee of litigation if S. 3 
were ever enacted into law would you say ? 

Mr. Watsu. Yes, sir, I would. As a matter of fact, it would lead 
to the relitigation of all the countless cases that have been decided in 
this field. 

In estimating the number, we may not limit our view to those that 
reached the Supreme Court. For every one that reaches the Supreme 
Court there are hundreds that are disposed of in the lower courts, 
usually to everyone’s satisfaction as to fairness. 

There is disappointment always in a losing party, but there has been 
relatively little dissatisfaction with the operation of this rule. 

Now the proponents of this measure will single out a few cases in 
the Supreme Court which are always the most difficult, in which argu- 
ments can be made either way, and because of their disappointment 
in the disposition of those cases, they suggest that we jeopardize this 
most valued principle. 

The independent States could not exist in a federation without this 
doctrine of preemption. The only way that we can keep unity with 
some degree of State independence is by a flexible doctrine which pre- 
serves national unity in those situations where it is essential and per- 
mits the maximum independent action by the States where it will not 
disrupt national unity. Now as soon as we try to freeze that into stat- 
utory language, no matter how well phrased, we ask for trouble and 
a reduction in the end of the independence of the States. 

I think the urge to preserve national unity is so great that if it is 
ever seriously jeopardized, the courts are going to, by construction, 
reduce the States powers if necessary. 

And if we do something or if the Congress does something by legis- 
lation which makes awkward this situation, I am afraid in the end it 
will be the States who will suffer, not the Federal Government. 

For those reasons we oppose the bill. 

Senator Katine. Before you go on—are you going to the second 
part of this? 

Mr. Watsu. No, I was going to go on to the other reasons for 
opposition. The other broad reason is that I think a substantial num- 
ber of the proponents of this bill think it will cause some kind of a 
change, or at least put a foot in the door for arguing some kind of a 
change has occurred. We think that if there is an intent to change the 
law in any of the substantive fields, whether it is labor, railroad reg- 
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ulation, food and marketing regulation, that the appropriate way in 
which to do this is by a statute which everyone understands and recog- 
nizes as a change. 

Senator Keatrne. And directed to the specific problem before the 
Congress at that time. 

Mr. Watsu. Exactly, sir. 

Senator Kratrne. We had, for instance, here this morning a new 
group that I was not aware of during the debate last year on H.R. 8, 
the frozen food processors. Their general counsel appeared here and 
put up a very convincing case as to what the first part of S.3 in its 
present form would do in that field. 

It is somewhat like the railroad case that we were familiar with in 
the last session. The ramifications of the first part of S. 3 have not 
been thought through by a great many of the people, I am sure, who 
have even written in letters favoring it. 

It was passed by a rather sizable majority in the House last year, 
but I think more and more that many of those who sincerely favored 
it and whose objectives were the highest are coming around to the 
feeling that it just is not scientific to try to deal with a myriad of 
legislative enactments now on the book with a single sentence. It 
is a much more complicated problem than that. If you could enact 
a statute which is going to be sound to apply to all of those situations, 
you would not need the Congress in session so long as you could answer 
everything with a single sentence. 

I am in complete accord with your analysis as to the first part of S. 3. 
I think it would be a great mistake for us to report favorably on 
that provision of the bill. 

Mr. Watsu. I appreciate your statement, sir. 

It is much more to the point than mine. Every word of it is 
exactly the fact. It would be an interesting philosophic question 
whether any person could live and concentrate long enough to imagine 
every ramification of the first sentence of S. 3. 

I don’t think he could. The great difficulty in this field is that 
the conflicts are rarely foreseen by people at the time of legislation. 
They are almost always not foreseen by Congress or any party. 

The Court is given a situation then to try to determine what Con- 
gress would have intended had it foreseen this exact situation, and at 
that time it must have flexibility, not rigidity. 

Senator Kratrne. Furthermore S. 3, in its present form, the first 
sentence, the only sentence in the first section, would impinge on the 
jurisdiction not only of every subcommittee of Judiciary, but of every 
committee in the Congress. 

It really should be reviewed, not by a single subcommittee, but by 
every committee, to determine what its effects were going to be. 
can only think of maybe one or two committees that would not have 
an interest of one kind or other in S. 3, in this section. 

Mr. Watsu. That is a very valid point. There is an additional 
problem as to how much Congress can accomplish, which really flows 
from the same point you have just made, how much Congress can 
accomplish by rule of construction. 

Certainly Congress can define terms. That is appropriate legisla- 
tion. But can it by action now say what Congresses have meant over 
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t years? That I doubt. Then the next thing is: Can it by a bill 
Fike this impliedly amend all the acts of the past years, and I doubt 
as to the good form of such amendment ? 

. Senator Kratine. One of the arguments made against it in some 
quarters in the last session was constitutionality. I was never con- 
vinced that we could not, within constitutional limits, take this action 
if Congress saw fit to do so. 

You have fixed views on the constitutionality ? 

Mr. Watsu. No, sir, I don’t. I just feel that there is a grave doubt. 

Senator Karine. You think there is a grave doubt as to its con- 
stitutionality ? 

Mr. Wausu. Yes, in this form. There is a borderline somewhere 
between Congress’ right to define and to state its present intent, in 
an effort to reconstruct the intent of past Congresses. 

If it gets to the latter extreme, I think it has gone beyond Congress’ 
power. ‘Then finally, sir, in this, the last point, that even if we did 
now know what it meant, and if it meant what I think some of the 
sponsors intended it to mean, I think it would be of doubtful wisdom. 
In other words, I don’t think we want to hamper the operation of 
railroads by reviving State laws which require them to stop at every 
county seat or something like that, when we are having all that we 
can do to keep them in the passenger business under present circum- 
stances, where at least they deal primarily with a single regulatory 
agency, rather than 51. 

I don’t think I will go further on that unless there is some question. 

Now S. 294 is a bill which is directed narrowly to the Nelson case. 
In the Nelson case the Supreme Court held unconstitutional a State 
statute outlawing subversive activities, on the ground that the field had 
been occupied by a Federal statute on the same matter, and reversed 
the conviction. We argued at that time against that disposition. 

On the other hand it was a disposition by a unanimous Court on 
perfectly reasonable grounds: that, looking on the history of the 
legislation on this subject, the fact that it developed in wartime, that 
there had been a centralization of responsibility for the prosecution of 
subversives in Federal hands, that that was Congress’ intent. 

Now we are in favor of modifying the Smith Act to make clear 
that Congress does not intend to preempt the field because: One, the 
States are perfectly competent to deal with this subject, we think. It 
need not be centralized to the degree which the Supreme Court 
thought Congress intended. 

Second, that some State prosecutions may have procedural advan- 
tages at some point which we now don’t foresee, and therefore are 
perfectly willing not to foreclose. 

And then, third, on the academic ground that we think it might be 
argued that responsibility for subversive activities, except perhaps in 
wartime, need not or should not be centralized. 

It may be that other agencies should have the right to participate 
in that field, and then, let’s see. If conflicts develop, Congress can 
eliminate them in due course. 

We don’t feel that they have developed up to the present. We don’t 
foresee them. But if they should come, we would return to Congress 
and ask for whatever protection we thought the national interest 
needed. 
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We prefer S. 294 to S. 1299 because S. 1299 has much more general 
language. It does not specify the Federal statutes involved, and it is 
less precise in its description of the State statutes. 

Senator Dopp. Mr. Walsh, could I interrupt you to ask you one 
question ? 

Mr. Wats. Yessir. 

Senator Dopp. We have had some testimony here to the effect that 
the States have interfered with investigations of espionage, sabota 
cases. Has it ever come to your attention at any time that State in- 
vestigations have interfered with investigations by the Department of 
Justice, for example, sir ? 

Mr. Watsu. No, Senator. It has not. So far as I know there has 
been no interference, and I say if that pattern should ever develop, we 
would be among the first to come to the Congress to ask for relief. 

Senator Dopp. I believe there was a witness who testified who did 
cite a State, Professor Fisher of Harvard Law School who was a wit- 
ness. What was his State ? 

Senator Keatina. The State of Massachusetts. 

I raised this point. Either you had stated or someone had stated 
on behalf of the Attorney General that they had never encountered 
difficulty in the Federal prosecution, any conflict with State prosecu- 
tion. And he said that the Attorney General of Massachusetts had 
told him of some such case. That is something that perhaps you would 
know. 

Mr. Watsn. I have heard of none and I have had no indication from 
the Federal Bureau of Investigation that there has been any, or from 
our own Internal Security division. 

Senator Kratine. Are we talking here about the Smith Act pri- 
marily ? 

Mr. Watsu. Yes, S. 294, the amendment which would just make 
clear that the Smith Act did not preempt the field. 

aaeenee Kratine. The Smith Act has been on the books since what 
year? 

Mr. Watsu. I think 1940. 

Senator Dopp. 1940. 

Senator Kratinc. So that we have had experience of almost 20 
years. 

Mr. Watsn. Yes. 

Senator Keatrne. And during all that time so far as you know 
the Attorney General has never encountered any of the technical diffi- 
culties which have theoretically been advanced to us as reasons why 
we should knock down all the State antisedition acts. 

Mr. Watsu. So far as I know he has not. Now, in any field, 
whether narcotics or in any field, there can be theoretical overlapping 
and conflict. 

Actually those things are minor. The fact of the matter is that 
there is very little conflict. There just aren’t enough people to do the 
work. 

Senator Dopp. Let me ask you, Have you found it helpful to have 
the States, through their investigation facilities, take an interest in 
this type of case, this type of investigation ¢ 

Mr. Watsu. In the sense that it increased the manpower, the num- 
ber of agencies and the number of forums in which the work can be 
done, I think in theory it would be helpful. 
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As I say, State procedures are more flexible in some regards than 
Federal procedures. Arguably, in that respect it would be helpful. 
Actually, I cannot say that since the Nelson case has been decided 
there has been any gap developed where someone who could have 
been prosecuted had the case gone the other way was not prosecuted. 

Senator Keatrne. Are you familiar in detail with these State stat- 
utes to know whether some of them are extreme in their language? 

Mr. Watsu. I can’t speak as to more than New York and Pennsyl- 
vania in that regard. Now the extremity of their own language, 
their own failure as to due process, or lack of due process or their in- 
adequacy as penal statutes will all be subject to review. 

Senator Katine. Exactly. That issue is not touched in any way 
by the Nelson case. If a State passes a statute that violates due 
process in this regard, it would still be open to pinpointed objection 
on that ground. 

Mr. Wausu. Surely. 

Senator Keatine. We are talking here about whether you are 

ing to knock down all State statutes and leave them completely 
out of this field, or allow them to enact such legislation as they may 
see fit, always subject to the constitutional safeguards of due process. 

Mr. Wats. That’s right. 

Senator Kratrne. I was trying to get your help on these problems 
that other witnesses have raised in this field. 

One witness said that there was a fear that a State statute, a State 
antisedition statute might be enacted to have the purpose of preventing 
enforcement of the school segregation decision. 

Well, clearly if any such State statute as that were enacted, 
wouldn’t it be violative of the Constitution, in your opinion ? 

Mr. Watsu. I should think so. My observation of the Court has 
been that, if anyone tries by subterfuge such as that, to destroy some- 
one’s constitutional rights, the Court has always found its way to 
strike down subterfuge. 

Senator Dopp. What about this aspect of the State in this field? 

It. was also stated here by a witness, and I thought he made a pretty 
good point, that the penalty varies from State to State. I under- 
stand the Federal statute, just using figures, is 5 years and $5,000. 

Pennsylvania, I think, is $10,000 and 20 years, or something of 
that kind. Now this seems to me to be our real difficulty. It is 
one offense actually, isn’t it, and isn’t it unfair to expose people to 
this kind of a legal situation ? 

Mr. Watsu. You have that problem in many fields, Senator, and 
this field is no different from any other in that respect. 

There are variations in sentence permissible under the statutes of 
the States. But actually I have never found the maximum in the 
State statute to be the most significant factor. 

The judge is likely to give pretty much the same sentence in one 
jurisdiction as another. 

For example, the variation is greater between judges than it is be- 
tween statutes. Even in the Federal court system where they are all 
administering the same statute, the variation in sentence is quite 
significant. 

I would guess perhaps roughly comparable to the variation between 
the judges in the different States. A judge in the southern district of 
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New York would be more likely to give a sentence comparable to a 
State judge in New York than to a Federal judge in Oklahoma. 

Senator Dopp. I don’t know how it is in New York but this hag 
distressed the bar association in my State. Even in our State we 
have had different judges imposing penalties that are so extremely 
different that it is upsetting to the public at large and to the bar. 

Wouldn’t this be a further aggravation? I understand it is not 
unknown, but wouldn’t it be an improvement in the administration of 
the law if we could find some way—if we are going to have this con- 
current jurisdiction, wouldn’t it be better if we found some way to get 
a standard better than we have now ? 

Mr. Wausu. I would agree with you that uniformity would be de- 
sirable, but the question is whether it is desirable at the expense of 
independent State action. 

That is always the question. Now my own feeling is that, on bal- 
ance, the independence of State action is the more important factor, 

Congress has not concerned itself with uniformity of sentence in 
other fields of crime, and it probably should not single this one out 
to be the first on which to start. 

Senator Krartnec. Isn’t it a fact, Mr. Walsh, or is it a fact that most 
of the States have State statutes dealing with the narcotics field? 

Mr. Watsnu. Yes, sir. 

Senator Kratine. So you have something of the same problem in 
that field. And of course we have a pretty stiff narcotics statute, Fed- 
eral statute, with very severe penalties. 

Mr. Watsu. There is now a mandatory minimum, yes, sir. 

Senator Keatinc. And mandatory penalties. Now I suppose that 
probably differs rather widely from some of the State statutes on the 
subject ? 

Mr. Watsu. That I believe to be true. And you have the other 
complication that very often a single crime will involve violations 
of both State and Federal statutes even though not for the same 
named crime. 

It might be burglary and narcotics both. 

Seantor Krattne. The way it is worked out is by action usually 
at the local level to determine which one is going to prosecute a 
particular case. 

Mr. Watsu. Yes, sir; they usually decide who has the better case 
and who can best bring about a just result. 

Senator Dopp. This is the most serious difficulty I have, I think, 
with this problem. Somehow or other, instinctively, it doesn’t seem 
right to me to subject an individual to two hazards of prosecution for 
the same offense. I know the court recently said that it is not double 
jeopardy and made a very fine legal argument. 

I tell you it just does not seem square to me. I don’t know how the 
majority of the American people feel about it, but I think if they fully 
understood this thing they would insist on us finding a way to correct 
this situation. It just isnot right. 

Senator Kearine. Following that Supreme Court decision in the 
double jeopardy case, I commend the action which was taken by 
the Attorney General in clarifying the policy of his Department in 
that regard. 

I think that was a very salutary step to take. 
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Senator Dopp. Let me interrupt you. I do too, but that doesn’t 
satisfy me. We have got a good man now; we may have a bad one 
tomorrow. ‘The next Attorney General may say “Boys, go after 
all those fellows; do it twice.” 

This is a country that operates under laws and not under men. 
I think our legal brains in this country could straighten this thing 
out. 

Mr. Watsu. Senator, it is an old problem. It doesn’t of course 
relate solely to this field. It is a problem that has existed for years 
and prosecutors have been aware of it for years. 

I rather doubt that there is too easy a way to straighten it out. 
Always technically the crimes are different, although the same con- 
duct may be involved. 

Senator Keattne. But it would be pretty hazardous for the Con- 
gress to say there can, under those circumstances, be a Federal prose- 
cution where the State has prosecuted for the commission of a par- 
ticular offense. 

I am thinking, for instance, of a person who, in the State of 
Alabama, strikes and knocks down a Negro trying to exercise his 
right to vote. That would be a violation of both local statute and 
a Federal offense I would assume. 

Mr. Watsu. A Federal offense, if he was acting in any way as an 
agency of the State or under color of right or the State. 

“Senator Keattnc. Now the State might see fit to charge him with 
an offense and fine him $10. That certainly should not inter fere with 
the possible prosecution in such a case by the Federal Government for 
the same acts. What I am getting at is: You can envision situations 
where it is necessary for the Federal Government to retain its right 
to prosecute, and I believe a certain degree of discretion must, under 
almost any state of circumstances, be still vested in the prosecuting 
authorities. 

I doubt whether we can button it up in such a way, even though our 
objectives are all agreed upon, certainly in 99 percent of the cases 
there should not be a double prosecution for the same offense. Yet 
we have to move carefully in trying to do it all under a single statute. 

Senator Dopp. This is what is basically behind the reasoning of the 
Supreme Court in the Nelson case. This is such a delicate area, I 
think, this whole business of subversion, and related matters, that if 
there is ever going to be a law, we ought to bend over backward in try- 
ing to prevent double prosecution. 

Mr. Watsn. As far as I know, this is one field in which there has 
been very little danger of double prosecution. It is not a field which 
lends itself particularly to local pressure if the State statutes are 
narrowly defined. 

It is not a situation where you have variations in local prejudices or 
customs which would lend to variation here probably as great as in 
other fields. 

But I think, on double jeopardy in general, you would have the 
same problem trying to generalize in the form of a statute that you 
have in H.R. 3, except in a more limited field. 

Senator Dopp. Wasn't Nelson prosecuted both on the State and Fed- 
eral level ? 

Mr. Watsu. Yes. 
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Senator Keating. Was the Federal prosecution against him started 
after the Supreme Court decision in the Nelson case striking down the 
State statute? 

Mr. Watsu. Whether the indictment was obtained before, or net, 
I don’t know. 

Senator Keating. Sometimes, I know, indictments are obtained asa 
protective measure. 

Mr. Wausu. Yes, sir. 

Senator Keatina. In case something else happens. 

Senator Dopp. It would almost have had to be started by the statute 
after the Supreme Court—— 

Mr. Watsu. Ordinarily, in a case like that, I would assume that both 
agencies would get their indictments under the statute but only one 
would go ahead because it is an expensive trial and there is no case 
in both of them doing that. 

Senator Dopp. We are interrupting you. Go ahead. 

Senator Keatrne. I think it is very helpful. 

Mr. Watsu. S. 1299 has very general language in it, and incidentally, 
Senator, that is where you might get a stretching of what is meant 
by statutes proscribing sedition and subversion into fields that I don’t 
think Congress would intend. I think that the narrower language of 
S. 294 is preferable. 

The next group of bills that I had here I will take in any order that 
you suggest. These are the ones that grew out of the Yates case. In 
that case the court held that the Smith Act, as it used the word “or- 
ganize,” meant, I think you can say, the original organization of a 
group rather than the continued recruiting of members for it. 

We supported it last year and we again support this measure of 
Senator Keating and others to expand that definition to include the 
recruiting of new members. 

Now there are several bills, there is S. 527, which is Senator Keat- 
ing’s bill, and then the House bill I believe passed, I don’t remember 
which one. I guess 2369 passed the House. And there is a bill by 
Senator Eastland, S. 1300, which has somewhat broader language 
which we think would be of no real help and might pose problems by 
its lesser degree of definiteness. We aa S. 527. 

The broader language in S. 1300 adds to recruiting “encouraging 
recruitment.” Now I am sure that any conduct that Congress in- 
tended for us to prosecute could be caught under the word “recruiting” 
that could be caught under “encouraging recruitment” but the courts 
will look at language like “encouraging recruitment” with suspicion 
and think we are trying to use vague language in a penal statute and 
the trial court or prosecutor may be misled into relying on it when he 
really need not do so. So for those reasons we would prefer S. 527. 

Senator Krattnc. We have had witnesses who have appeared in 
opposition to S. 527 who have been quite frank, I think I am correct, in 
each case, to say they are opposed to the Smith Act. 

Mr. Watsn. I see. 

Senator Keatine. In other words, would you not agree that the 
interpretation placed on the statute by the Supreme Court has vir- 
tually rendered a nullity the “organize” part of the Smith Act? 

It would be almost impossible now, wouldn’t it, to obtain any con- 
viction under that “organize” section ? 
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Mr. Wausu. I would hesitate to generalize to that extent but I 
know that other judges have who have given it more careful atten- 
tion than I have—I think Judge Chambers out in the ninth cireuit— 
said it might. 

Senator Keattne. Did he say that in effect ? 

Mr. Watsu. I think he said it made a shambles out of that part of it. 

Senator Kratine. The point is that it limited the matter, as I under- 
stand it, to the organization of the Communist Party and that was 
back in 1945. Would any such indictment now be barred by the statute 
of limitations ? 

Mr. Watsu. I would assume that the organization of each unit— 
there may be State units that have come into being since then. I 
hesitate to say that. I know that it has virtually stopped our activity 
under that section. 

Senator Keatrna. That is the statement that was very frankly made 
by two or three of those who appeared in opposition to that section 
and it is the view of some that the Smith Act should be repealed. 

Mr. WatusH. Well, we are not in support of that point of view, 
and we think that the definition should be broadened as it is in your bill 
and exactly as it is in that bill. 

The second bill, S. 1305, also grows out of the Yates opinion. 

The court, in reversing, reversed first on the ground that “organize” 
meant original organization. 

Therefore the statute of limitations had run. And second, that the 
court’s charge with respect to advocacy was inadequate. 

I gather that the purpose of S. 1305 is to somehow overcome that 
holding, because it inserts at the beginning of the subdivision on 
“advocates”: “without regard to the immediate probable effect of 
such action”. 

Now the court in the Yates case held that advocacy was proscribed 
only where there was a capacity to stir listeners to action. In other 
words, it is not enough that the defendant advocate overthrow of 
government by force or that in so advocating he intends that that 
actually happen. 

And that arguably a listener who hears him may have less resistance 
tothat at some indefinite future time. 

There must be coupled with it a capacity to stir listeners to some 
kind of action, to build up a group now who will take action in the 
future along those lines, or to indoctrinate an already existing group. 

Now we were content with that meaning of the Smith Act. We 
asked the trial judge in the Yates case to charge as the trial judge had 
in the Dennis case along those lines, and he declined to do so, thinking 
that the Dennis case had changed that rule. 

We are quite content with that part, with the law as so interpreted. 

We think that this change will not really make it easier to get a 
— person who is advocating the overthrow of government by 

orce. 

It may draw into the range of the statute people who engage—and 
this is a more abstract form of activity, who are on the crackpot fringe, 
who advocate this thing with no serious ability to do anything about 


It. 
All that would do would be to divert the prosecutorial forces of the 
country. It isn’t going to help. 
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Senator Keattne. And wouldn’t you think that it might invade 
constitutional prohibitions ? 

Mr. Watsu. I think it certainly raises a most serious question. [| 
hate to say that any bill is unconstitutional because I never know 
when the Department will have to defend it. However, I am seri- 
ously disturbed. 

Senator Dopp. It seems to me, if one reads the decision, it is reason- 
able to say that this won’t make constitutional—as I read the Supreme 
Court — this change won’t make this bill any more appetizing. 

Mr. Watsu. I don’t think it will. I think that this may bring 
down the entire section. Again, any prosecutor is going to be able to 
get just as far under the law as it now stands as he will with this 

anguage. 

Senator Kratinc. Do you feel that the advocacy part of the Yates 
decision has seriously impaired your ability to proceed with such 
prosecutions as you feel should be brought ? 

Mr. Watsn. The prosecutor can bring a proper prosecution under 
the act as the act now stands, and, by putting this language in, he will 
be misled unnecessarily into relying on broad language, and that may 
bring down not only an adverse ruling i in a particular case, but a hold- 
ing that the entire statute is unconstitutional. In that event it will 
lead to the wasteful disclosure of informants, the expense of trial and 
all those things. 

Senator Dono. Judge, I want to be sure I get this right. I don’t 
think you meant to say that the Yates opinion—I believe you said it 
would make it more difficult. 

Anyway, my point is this: Am I right that the Department dropped 
several cases? I am not objecting to that. I think the point is that 
it at least made you—I don’t want to say made you more careful, but 
it called on the Department to have stronger cases before it brought 
them in. 

Mr. Watsu. Senator, the Yates case had one holding on the mean- 
ing of “organize.” That did cause the case to be reversed. The other 
part of the holding dealt with the meaning of the word “advocacy,” 
and, as to that, all the Court held was that which we had asked the 
trial court to charge in the first place. 

That was our view of the law. 

Senator Dopp. Isn’t it a fact that a lot of cases were dropped after 
that decision ? 

Mr. WatsH. There were several cases, and there were some reversals 
that were not retried. 

Senator Keatrne. But that had to do, did it not, with the “organ- 
ize” part ? 

Mr. Watsu. That is my recollection as to the cause for reversal. I 
don’t know of any case in which there was a reversal, where this defi- 
nition of advocacy would have saved or would have helped a bit. 

Senator Dopp. That would explain it. I thought the record should 
be made clear. 

Mr. Watsu. Right, sir. Now there is another bill, S. 1301, which 
would make it a condition of Federal employment that a Government 
employee not refuse to answer an inquiry with respect to Communist, 
Communist front or other subversive activities or any other matter 
bearing upon his loyalty to the United States. 
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Our feeling with respect to that bill is that it is not necessary, that 
the Presidential order which deals with the discharge of employees of 
questionable security in sensitive positions already incorporated the 
power to take into account such a refusal to answer. 

The Lloyd-La Follette Act and the Veterans’ Preference Act permit 
the Civil Service Commission to take into account a refusal to answer 
such an inquiry before the Commission. 

Now, from the point of view of screening unsatisfactory employees, 
we think that the Government has whatever power it needs as far as 
the refusal to answer is concerned. 

I don’t think the Civil Service Commission has asked for this pro- 
vision, and the Department of Justice does not. Weare content with 
the law as it is. 

The bill does raise some questions. The Supreme Court, in the 
Slochower case, reversed a dismissal of a professor in the State of New 
York where he was dismissed peremptorily because of a refusal to 
answer before a congressional committee to a question such as this, 
and it seems to me the thrust of the opinion is that if a personnel 
agency in a unit of Government wants to survey the loyalty and 
trustworthiness of an employee, it can probably take such things into 
account in its own proceedings. 

But that we cannot use discharge from Government as a means of 
policing the giving of testimony before Congress. 

Senator Dopp. Or to deny basic constitutional rights. 

Mr. Watsu. Right. The claim of privilege is oo constitutional 
right and the Court is going to watch very carefully any attempt to 
erode that. 

Now, if we are getting along all right in this regard the way we are, 
we hate to jeopardize our situation by such a statute as this. 

There is one last bill on which I was going to testify, S. 1302, which 
deals with amendments to the Immigration and Nationality Act. The 
first change which that bill would make is to overcome the Supreme 
Court decisions as to which entry counts. 

A person is deportable for certain types of subversive activities 
after entry into the United States. There was a case, a rather un- 
usual case, where a man came into the United States, is said to, have 
engaged in that activity, left the country, then came back and there 
was no proof that he engaged in that activity after he came back a 
second time. There was, nevertheless, an effort to deport him. 

The Court held the only conduct under review was the conduct after 
his last entry into the United States. This bill would overcome that. 
We have no objection to that. We don’t think that this is a situation 
that is going to occur very often. 

But we have no objection to the change and conceivably it might 
make it easier to pick up a dangerous subversive. 

Senator Keattnc. You have no objection to it. Do you favor it? 

Mr. Watsn. I think on balance we would favor it; yes, sir. 

Senator Keattnc. To make any entry count if he engages in sub- 
versive activity ? 

Mr. Watsu. Right. Now the balance of the bill deals with another 
problem. After a man is ordered deported, and the courts have 
approved administrative determination, sometimes he can’t be de- 
ported because the country of origin won’t take him. 
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Now what happens in a case like that, where the man is ordered 
deported because of subversive activities ? 

We still have him here. For the first 6 months, the Attorney 
General is given powers under the statute to supervise him and to 
keep him in custody if necessary, to assure his availability for de- 
portation. 

But when it goes beyond that period, and there is no real likelihood 
of imminent deportation, the Court held that the Attorney General has 
power to keep track of this man, to make sure he is available for de- 
portation if an opportunity offers itself. To enable him to do that he 
is entitled to question the man. Now how far can he question ¢ 

There was a situation where the Immigration authorities not only 
attempted to question him as to his whereabouts and his availability 
for deportation, but as to any recurrence of subversive activities which 
had gotten him into trouble in the first place. 

And the court held that the statute did not intend that broad 
range of inquiry. The statute is in very broad terms, and literally it 
seems to do that. 

But the Court said that the Congress could not have intended that. 
It looked at the entire purpose of the act, which dealt solely with 
deportation, and it said that where constitutional questions arise, it 
was the duty of the Court to interpret the statute narrowly and, to 
avoid getting into those constitutional questions; that is what it did. 

Now the apparent purpose of the balance of this bill is to raise 
sharply those constitutional questions which the Supreme Court 
sought to avoid. 

Senator Keatinc. What case was that? 

Mr. Watsu. This was the Witkowich case. Now if there were no 
constitutional hazard, the Department would like those powers. 

Senator Dopp. You want to keep the person in kind of a quasi 
custody ? 

Mr. Watsu. No; let me say when I say the Department would like 
those powers, let me put it another way. The power to question 
might be helpful in keeping track of dangerous subversives; to be 
able to inquire at length in that regard. 

Senator Dopp. Of course it would be nice if you had all subver- 
sives—in a way it would be nice; it wouldn’t be nice to me—but I don’t 
see why we should impose this kind of treatment, which seems to me 
grave hardship, on a human being. 

He is in a kind of custody. He is subject to continuous interroga- 
tion. This isn’t far away from a concentration camp, in my opinion. 

It is a sort of mental concentration camp. 

Mr. Watsn. I think the problems that you pose are in the very 
forefront of the picture and that is what I was about to say, if there 
were no constitutional problem—and the constitutional problems range 
in the field which you have just indicated. 

Senator Keating. I think there are problems there, but let’s always 
bear in mind we are dealing with a man who has been found to be 
deportable and has had every right of appeal and has had the oppor- 
tunity to do this. 

In other words a final order of deportation has been issued against 
him on the ground he is a dangerous subversive. 
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Mr. Watsu. What is bothering Senator Dodd though, I think he 
would say, is that there is an intrusion on his liberty here without any 
trial ; without any conviction of a crime. 

Senator Keating. Without any conviction for a crime? 

Mr. Watsu. Yes. 

Senator Dopp. If he has done something wrong, lock him up, but 
this doesn’t provide any such relief—if that is relief for a human 
being. Anyway it is better than this. 

I would much prefer to be told that I must go to jail for X years, 
rather than be in the plight of one in this mental straitjacket. 

Senator Kratina. I think there is much merit to that position. 

] just wonder whether we haven’t got to try some form of law better 
than the present one, which says after—some form which is better 
than saying outright that, after 6 months, an adjudicated dangerous 
subversive shall have no surveillance of any kind whatever. 

Mr. Watsu. No. 

Senator Dopp. I didn’t say that. 

Senator Keating. I know you didn’t. 

Mr. Watsu. The Court permits supervision as to his whereabouts 
and his availability for deportation. 

Senator Keattnc. Senator Dodd’s point is he would rather go to 
jail for 2 years or 5 years. 

Senator Dopp. I am not seeking to go to jail. 

Senator Keating. And I don’t see any present prospect. But he 
would rather have that than to have any kind of surveillance for a 
period oftime. Ithink Ishare that viewpoint. 

Senator Dopp. It is a little more than surveillance. Most people 
who are under surveillance don’t know about it—the mental hazard 
which would be imposed under this suggested statute is not present. 
If, as a matter of law, I know I am under surveillance and subject to 
interrogation, I think that is a real impairment of liberty. 

Mr. Watsu. Senator, our position, I think, is enn with 
both those that you express and I am not even sure there is any basic 

difference between either, Senator. It seems to me that this is a mat- 
ter which deserves further study. We have not asked for any such 
measure as this. Although my recollection is that the Witkowich case 
was decided about 3 years ago, we have not asked for this power. 

We recognize the constitutional power that exists, and my own feel- 
ing is that the Department is fully using the power that it has now, 
keeping track of this man and his availability for deportation. We 
must first exhaust those powers to the full, and then perhaps, after 
further study, there could be some statutory improvement of our sit- 
uation that will not bring this unreasonable hardship on a deportee. 

But we, at this point, don’t have the solution, and we would ask, 
under those circumstances, that, except for the first part of the bill, 
which deals with the word “entry,” that there be further study of the 
matter. 

Senator Keattnea. In other words, you would oppose S. 1302 ex- 
cept for section 1. 

Mr. Watsu. We would oppose at this time without further study. 
I think as to form, for example, we can get into difficulty. For ex- 
ample, assume now that we want authority to supervise the deportee 
to make sure that he does not get back into subversive activities. 
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I am not sure that it should be left with language like this: 


* * * that will insure * * * that he will not engage in activities determined by 
the Attorney General to be dangerous to public safety or security. 

There should be much tighter standards I would think, if we are 
going to get into that field at all. 

Senator Keatine. I would agree with that. 

Mr. Watsu. Those are the only views that I have, unless there is 
something further. 

Senator Dopp. Did you discuss, Judge Walsh, the passport bill? 

Mr. Watsu. I would prefer to avoid expressing any position on 
the part of the Department at this time as to that. 

OF course, we supported the passport bill which was introduced 
last year. I think it was S. 4110. Those were our ideas last year. 

Senator Dopp. I don’t have that bill here. I don’t remember it, 
Is it much like the one before us ? 

Mr. Watsu. I think it is in somewhat longer form, a perhaps fuller 
procedure for review and broader standards. I mean the standards, 
as I remember it, were specified in terms of the national security and 
the Nation’s foreign policy. 

There was a difference in standards, but if we could defer express- 
ing a position on that bill or the other personnel security measure—— 

Senator Dopp. What do you say to this proposition about restric- 
tion of travel through passport control? Isn’t it better for the 
United States to allow these people to go abroad, talk their heads off 
if they want to—isn’t it better for us to constructively and affirma- 
tively meet that challenge, rather than negatively by restrictive pass- 
port legislation ? 

Mr. Watsu. I think that that is a question that I will leave to the 
State Department. They deal with it. Our problem is basically 
one of constitutionality and that is the only field in which I would 
feel competent to express myself, and on that I think I would like to 
withhold comment at this time if I may. 

Senator Kratina. Mr. Hanes of the Department of State has testi- 
fied in favor of legislation in that field. I don’t remember at the 
moment whether he endorsed the language of any particular bill. 

I believe he was going to send a detailed analysis to us. 

Mr. Watsn. I don’t think any bill has been introduced at the re- 
quest of the State Department as yet. 

Senator Kratrna. I think not. We have the problem before us in 
one of these pieces of legislation. 

Now if you envision constitutional difficulties in the way of restric- 
tion on travel of known and admitted Communists and subversives, 
leaving out the question of injuring our national foreign policy, leav- 
ing that out for a minute, if you would envision constitutional objec- 
tions on the more limited type of bill, I think it would be helpful to 
our committee if you would give us some letter of information on 
that. 

Senator Dopp. Bear in mind if you will: I have some trouble about 
another aspect of this. I have grave doubts that we can actually 
effectively control even a Communist Party member, if the reason for 
imposing a restriction on him is to prevent him from meeting with 
any other Communist, conversing, furthering a conspiracy. 
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I think it is true that he can go to Canada and go anywhere from 
Canada, can’t he, without any control by the United States? 

Mr. Watsu. May I say I do not have any personal knowledge on 
that problem and I would rather not speculate on it. 

I haven’t had too much experience with it. 

Senator Keatinc. May I ask you whether you have reviewed or 
have taken any position or can give us any help on S. 1304 to broaden 
the application of the Summary Suspension Act or any other lan- 
guage in connection with dealing with this question. 

Mr. Watsu. That is the second bill on which we would like to defer 
our comments if we could. 

We will have a full expression of views on that for the committee, I 
would hope, within a month or so. 

Senator Kratrne. Could you tell us when you think you might be 
able to give us a letter on that? 

Mr. WatsHu. Would the end of May be all right? 

Senator Keratrne. Oh, no. We are going to try to get to it next 
week. 

Mr. Watsu. I might add that the Post Office Committee in the 
House has also been considering the same problem, and we have de- 
ferred action there. But perhaps you could tell me what date you had 
in mind, sir? 

Senator Dopp. I would say submit it early. I think we contem- 
plated an executive session on these various proposals next week. 

Mr. Watsu. I think, for example—I don’t know whether the Green 
case and the Taylor case, which are now under consideration by the 
Supreme Court—how directly they will bear on this—— 

enator Keating. There are cases now pending ? 

Mr. Watsu. Oh, yes; there are two cases that are not only pending 
but they are actually under consideration by the Court. 

Senator Dopp. I can see your reluctance to make a statement on 
that. 

Mr. Watsu. We would prefer to defer our comments until after 
those cases are decided. That is the only reason. 

Senator Keatine. You are awaiting the result of those decisions? 

Mr. Watsu. Yes, sir. 

Senator Keatrne. Have they been argued and briefs submitted ? 

Mr. Watsu. They have been argued, I would say, 3 weeks ago. The 
briefs are all in. 

Senator Keattne. They should be decided at the next decision day, 
shouldn’t they ? 

Mr. Watsu. That is hard to say. 

Senator Kreatrine. That might make it possible for you to have an 
answer. 

Mr. Watsu. I would say we could have a letter for you within 10 
days after their decision. 

Senator Dopp. We understand, and I think you are justified in that 
position. 

We won’t press you. 

We are very grateful to you. Your statements here are helpful to 
us. We are trying to get a full understanding of all these proposals. 
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Mr. Watsu. Thank you very much and I appreciate the time yoy 
have given me. 

I greatly appreciate it. 

Senator Dopp. Mrs. Leetch. Weare glad to have you here. 


TESTIMONY OF MRS. M. D. LEETCH, ON BEHALF OF AMERIcay 
COALITION OF PATRIOTIC SOCIETIES 


Mrs. Leetcu. Thank you, Mr. Chairman. I appreciate your coup. 
tesy and I will be very brief. I understand my statement was filed 
this morning, Mr. Chairman. 

Senator Dopp. Yes, Mrs. Leetch. 

Mrs. Leercu. Is it possible to associate my comments in amplificg. 
tion of it in the record in the printed form? 

Senator Krarinc. Yes. The statement, Mr. Chairman, was made 
a part of the record, and anything further that Mrs. Leetch would 
like to say I am sure we will be glad to hear. 


STATEMENT ON INTERNAL SEcuRITY MATTERS By Mrs. M. D. LEETCH, Execury: 
SECRETARY AMERICAN COALITION OF PATRIOTIC SOCIETIES 


Mr. Chairman, in 1958 and 1959, the American Coalition of Patriotic Societies, 
in annual meetings, adopted and reaffirmed resolutions on the integrity of the 
Supreme Court, “deploring the tendency of the Supreme Court to go beyong 
judicial functions and respectfully suggests that Congress clarify, under the 
permissive provisions of the Constitution, the limitations of the Court.” 

We are grateful to the American Bar Association’s special committee op 
Communist tactics, strategy, and objectives for its careful analysis of recent 
Supreme Court decisions in specific cases. We associate ourselves with the 
principles of the report’s recommendations. We support the bills before this 
subcommittee that are designed to carry out the recommendations. 

We particularly support the clarification and intent of bills S. 1302 and S. 1303 
which would carry out the recommendations of the American Bar Association 
with respect to the right to make and enforce reasonable regulations on aliens 
awaiting deportation in conformity with due process and with respect to travel 
and passport procedures in time of national emergency. The Immigration and 
Nationality Act is our first line of defense. Those who would destroy us are 
unceasing in their assaults against it. We believe that vigilance is the price of 
liberty. 

We associate ourselves with the able testimony of Hon. Frank B. Ober, member 
of the Maryland bar, for passage of S. 294, which would have the effect of revers- 
ing the Nelson case and returning to the States the right to impose penalties on 
conspiracy to forcibly overthrow organized government. 

Loyal Americans are alarmed and are demanding relief from recent Supreme 
Court decisions that have the effect of building up bigger Federal Government at 
the expense of the legislative branch and the rights of the sovereign States and 
the sovereign people, guaranteed by the Constitution of the United States. These 
decisions of the Supreme Court have also served the subversive and criminal 
elements in our midst at the expense of law-abiding citizens. 

We believe passage of these bills would strengthen this country’s legal defenses 
against subversion. You may soon be considering a bill which Congressman 
Walter is introducing today which will make it a crime for an officer of a labor 
organization to interfere with foreign shipments of defense material in time of 
war or national emergency. The American coalition would endorse such a Dill. 

We are sure this subcommittee will recommend effective solutions to the 
problems presented by Supreme Court decisions and that these remedies will 
be in the national interest. 


Mrs. LeetcH. Thank you, sir. In the course of my printed state- 
ment we commended the American Bar Association’s special commit- 
tee on Communist tactics, strategy, and objectives for a careful an- 
alysis of recent Supreme Court decisions in specific cases. I certainly 
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want to also add our commendation of what you gentlemen, in your 
wisdom, are trying to do in this committee and assure you that a 
t body of American. citizens, in and outside of the American Coali- 
tion of Patriotic Societies, earnestly supports your efforts. 
My statement does not attempt to analyze in a legal manner which 
methods are correct. I think by the time you have heard all this 
testimony and, with your knowledge and wisdom, you will come up 
with some solution to these problems that will give comfort to :oyal 
citizens who feel they have been perhaps discriminated against to the 
advantage of disloyal citizens. 
T think you know my intent. I would like to add the second resolu- 
tion of the American Coalition that was adopted in their annual meet- 
ing in 1959, which is on this passport situation, we being particularly 
interested in the immigration picture, in which we say that— 
The House Committee on Un-American Activities hearings and a study by the 
Internal Security Committee of the Senate demonstrate fraudulent use of U.S. 
passports for international travel by those serving the Communist conspiracy; 
a a recent Supreme Court decision makes it impossible for the Depart- 
ment of State to refuse passports to Communists who are American citizens; 
therefore be it 
Resowed, That the American Coalition urges the Congress of the United States 
to adopt remedial legislation as recommended by the American Bar Association 
in this and all matters affecting national security. 
We particularly support the clarification and intent of the bills to 
do with passports, 5. 1302 and S. 1303 which would carry out the 
recommendations of the American Bar Association with respect to the 
right to make and enforce reasonable regulations on aliens awaitin 
deportation in conformity with due process and with respect to trave 
and passport procedures in time of national emergency. 
We feel the Immigration and Nationality Act is our first line of 
defense. 


Those who would destroy us are unceasing in their assaults against 
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We believe that vigilance is the price of liberty. We associate 
ourselves with the testimony of Hon. Frank B. Ober, member of the 
Maryland bar, for passage of S. 294 which would have the effect 
of reversing the Nelson case and returning to the States the right to 
impose penalties on conspiracy to forcibly overthrow organized 
government. 

Loyal Americans are alarmed and are demanding relief from re- 
cent Supreme Court decisions that have the effect of building up 
bigger Federal Government at the expense of the legislative branch 
and the rights of the sovereign States and the sovereign people, guar- 
anteed by the Constitution of the United States. These decisions of 
the Supreme Court have also served the subversive and criminal ele- 
ments in our midst at the expense of law-abiding citizens. 

We believe passage of these bills would strengthen this country’s 
legal defenses against subversion. 

We believe it is the right and duty of the States under the Federal 
Union to protect themselves and the United States from subversion 
of either, the same as in a formal war. We understand the capabili- 
ties of infiltration and paralysis, and that those work most. effective- 
ly in and through the very institutions and agencies of free govern- 
ment which have been marked for destruction. 
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Most of the members, I think all the members, of the American 
Coalition of Patriotic Societies belong to the decentralized school of 
thought too, so we would like to see the States and the people of the 
States still maintaining their constitutional right to make heir ow, 
laws that are not in conflict with the Federal Union principle to pro- 
tect themselves against subversion. 

We believe passage of these bills or amended bills in your wisdom 
would strengthen this country’s legal defenses against subversion, 

We are sure this subcommittee will recommend effective solutions 
to the problems presented by Supreme Court decisions and that thes 
remedies will be in the national interest. 

Thank you very much. 

Senator Dopp. Thank you, Mrs. Leetch. 

Mrs. Lerrcu. I have a list, Senator Dodd, of the members of opr 
coalition if you would like to have it. They are independent organi. 
zations and their ideas on these matters come to us from the grassroots 
to the top. 

We do not work from the top down. They are independent. They 
are voluntary cooperating societies of the American coalition. 

They are not members. Itis not a membership organization. 

And they adopt their own resolutions by vote of their own members, 
and their delegates and first officers come to our annual meeting here 
in Washington once a year, and they vote upon and pass upon the rego- 
lutions presented to them. 

Senator Dopp. That is fine. We will be glad to have that list for 
the record. 

Mrs. Leercu. The intent of these people is very clear and very pro- 
American. 

(The document referred to follows :) 


RESOLUTION ADOPTED BY THE AMERICAN COALITION OF PaTRiIoTIC Socreriss, 1957, 
1958, 1959 


INTEGRITY OF THE SUPREME COURT 


Resolved, That the American Coalition deplores the tendency of the Supreme 
Court to go beyond judicial functions and respectfully suggests that Congress 
clarify, under the permissive provisions of the Constitution, the limitations of the 


Court. 
RESOLUTION ADOPTED IN ANNUAL MEETING, FEBRUARY 3, 1959, Wasuineron, D.C. 
PASSPORTS 


Whereas the House Committee on Un-American Activities’ hearings and a 
study by the Senate Internal Security Committee demonstrate fraudulent use of 
United States’ passports for international travel by those serving the Communist 
conspiracy ; and 

Whereas a recent Supreme Court decision makes it impossible for the Depart- 
ment of State to refuse passports to Communists who are American citizens; 
therefore be it 

Resolved, That the American Coalition urges the Congress of the United States 
to adopt remedial legislation as recommended by the American Bar Association 
in this and all matters affecting national security. 
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gocreTIES COOPERATING WITH THE AMERICAN COALITION OF PaTRIoTIC SocleTIEs 


nce, Incorporated, The 
corn Coalition of New York 
American Institute, The 
American Public Relations Forum, Inc. 
Americans, Inc., The 
American War Mothers: ; 
American Women’s Legion of World Wars 
Americanism Defense League _ 
Associated Farmers of California, Ine. y 
Associated Farmers of Richland Co., Inc. (Ohio) 
Better Government Forum 
Christian Women United 
Connecticut Volunteers : 
Dames of the Loyal Legion of the U.S. 
Dames of the Loyal Legion of the U.S., D.C. 
Dames of the Loyal Legion of the U.S., Penna. 
Daughters of America, Nat’l. Co., Clara Barton Co. No. 71 
Daughters of America, Nat'l. Co., Pride of Baltimore Co. No. 14 
Daughters of America, District of Columbia Council 
Daughters of America, New J ersey Council 
Daughters of the Revolution, National Society 
Daughters of the Revolution, N.J. Society 
Daughters of the Revolution, N.Y. Society 
Daughters of the Revolution, Commonwealth of Pennsylvania 
Daughters of the Revolution, Colonial Chapter 
Daughters of the Revolution, Ex-Officers Club 
Daughters of the Revolution, Lafayette Chapter 
Daughters of the Revolution, Liberty Bell Chapter 
Defenders of the American Constitution, Ine. 
Defenders of State Sovereignty and Individual Liberty, Arlington Chapter 
Descendants of the Signers of the Declaration of Independence 
Fraternal Patriotic Americans, State of Pennsylvania, Ine. 
General Society of the War of 1812 
General Society of the War of 1812, D.C. Division 
General Society of the War of 1812, N.Y. Division 
Grass Roots League, Inc. 
Junior Order United American Mechanics, New Jersey 
Junior Order United American Mechanics, New York, Ince. 
Junior Order United American Mechanics, Pennsylvania 
Ladies of the Grand Army of the Republic 
Ladies of the Grand Army of the Republic, Dept. of the Potomac 
Marine Corps League Auxiliary, Ine. 
Massachusetts Committees of Correspondence 
Michigan Coalition of Constitutionalists 
Military Order of the Loyal Legion of the United States, Commandery-in-Chief 
Military Order of the Loyal Legion of the U.S., Commandery of the District of 
Columbia 


Military Order of the Loyal Legion of the U.S., Commandery of the State of 
New York 


Military Order of the Loyal Legion of the U.S., Commandery of the State of 
Pennsylvania 

Military Order of the World Wars 

Minnesota Coalition of Patriotic Societies, Inc. 

National Huguenot Society, The 

National Service Star Legion, Ine. 

National Society, Colonial Dames of the XVII Century, New York State Society 

National Society, Congress of States Societies 

National Society for Constitutional Security 

National Society for Constitutional Security, Chapter I 

National Society for Constitutional Security, Chapter II 

National Society for Constitutional Security, Chapter III 

National Society, Daughters of the Union, 1861-1865 

National Society, Magna Charta Dames 

National Society of New England Women 
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National Society of New England Women, New York City Colony 

National Society, Patriotic Women of American, Inc. 

National Society, Patriotic Women of America, D.C. Council 

National Society, Patriotic Women of America, N.Y. Council 

National Society, Sons and Daughters of the Pilgrims 

National Society, U.S. Daughters of 1812, State of New York 

National Society, Women Descendants of the Ancient and Honorable Artillery 
Company 

National Sojourners, Inc. 

National Woman’s Relief Corps 

National Women’s Relief Corps, Department of Potomac 

Naval and Military Order of the Spanish-American War, National Commandery 

Network, The 

New Jersey Coalition, Inc. 

Ohio Coalition of Patriotic Societies 

Order of Fraternal Americans, Grand Council 

Order of Independent Americans, Inc., State Council of Penna. 

Order of the Founders and Patriots of America, California 

Order of the Founders and Patriots of America, D.C. 

Order of the Founders and Patriots of America, Mass. 

Order of the Founders and Patriots of America, New Jersey 

Order of the Founders and Patriots of America, New York 

Order of the Founders and Patriots of America, R.I. 

Order of the Three Crusades 1096-1192, Ine. (The) 

Order of Washington 

Patriotic Order Sons of America, National Camp 

Patriotic Order Sons of America, State Camp of Pennsylvania 

Rhode Island Association of Patriots 

Society of Old Plymouth Colony Descendants 

Sons and Daughters of Liberty, National Council 

Sons and Daughters of Liberty, State Council Conn. 

Sons and Daughters of Liberty, State Council D.C. 

Sons and Daughters of Liberty, State Council Md. 

Sons and Daughters of Liberty, State Council Mass. 

Sons and Daughters of Liberty, State Council N.H. 

Sons and Daughters of Liberty, State Council Penna. 

Sons and Daughters of Liberty, State Council Va. 

Sons of the American Revolution, National Society 

Sons of the American Revolution, California Society 

Sons of the American Revolution, Empire State Society 

Sons of the American Revolution, Iowa Society 

Sons of the American Revolution, New Jersey Society 

Sons of Union Veterans of the Civil War Commandery-in-Chief 

Sons of Union Veterans of the Civil War, Mass. Dept. 

Sovereignty Preservation Council of Delaware 

Taxpayers, Inc. 

United States Day Committee, Inc. 

United States Flag Committee 

Wheel of Progress, The 

William Thaw Council of Americans, Inc. 

Women of Army and Navy Legion of Valor, U.S.A. 

Women’s National Defense Committee of Philadelphia 


Mr. Sourwine. Mr. Chairman, before the hearings are closed, the 
committee will recall that it had instructed that the staff get in touch 
with Mr. Whitney North Seymour and invite him to appear and 
testify before the committee, that there has been some difficulty in 
getting in touch with Mr. Seymour because he was moving around 
making speeches. 

That I had, however, finally reached him by telephone. That Mr. 
Seymour had said he was leaving town immediately and would not be 
able to appear and testify, but that he would send a letter to the com- 
mittee and that he had asked me to tell the committee what his letter 
would document. 
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That he had acted as a member of the board of governors of the 
American Bar Association in recommending the submission to and 
approval by the house of delegates of that organization of the report 
oF the resolutions of its committee on Communist strategy, tactics, 
and objectives, and that he felt that on these bills his position would 
not differ in any way from the position taken in his testimony before 
the committee by the president of the bar association, Mr. Ross 
Malone. 
eater Dopp. That is fine. I am sure Senator Keating agrees 
with me that we should receive it. 

Senator Keatine. I think it should be made a part of the record, 

articularly in light of a statement made by one of the witnesses who 
requested that he be called, indicating that Mr. Seymour’s views did 
differ. 

(The following letter was later received from Mr. Seymour :) 


AMERICAN BAR ASSOCIATION, 
BOARD OF GOVERNOBS, 


New York City, May 7, 1959. 
Hon. J. G. SoURWINE, 


Counsel, Internal Security Subcommittee, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Deak Mr. SouRWINE: I regret that I was unable to accept the committee’s 


invitation to testify. I have now had an opportunity of reading the prepared 
statement of Hon. Ross L. Malone, president of the American Bar Association. 
Iam in agreement with that statement. 
With kind regards. 
Sincerely yours, 


WHITNEY NORTH SEYMOUR. 


Mr. Sourwine. Mr. Chairman, here is a letter from Mr. Frank 
Ober, who testified before us, submitting a statement for the record 
with regard to the bill S. 1689. 

Senator Dopp. It may be received and included in the record. 

Mr. Sourwine. Mr. Chairman, here are letters from Mr. Bonsal, 
Mr. Ennis, and Dean McCall, who also testified before us, also com- 
menting on S. 1689. 

Senator Dopp. The same ruling. 


Mr. Sourwine. Both Mr. Ober and Mr. Bonsal raised an interest- 


ing point that the provisions of that bill would result in superseding 
the existing committees in the field. 


OBER, WILLIAMS, GRIMES & STINSON, 


Baltimore, Md., April 28, 1959. 
J. G. SoURWINE, Esq., 


Chief Counsel, Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 
Deak Mr. SOuRWINE: I am enclosing a statement in response to your request 
for comments on S. 1689. 
Sincerely yours, 


FRANK B. OBER. 
STATEMENT OF FRANK B. OBER on S. 1689 


Assuming, as I do, that S. 1689 is not intended as a substitute for the other 
bills pending before this committee, I am in entire sympathy with its objectives. 
My suggestions are in the interest of clarification of language. 

1. I question the accuracy of the “total political war” in the title and part 
of the preamble because “political” has the general connotation of peaceful 
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argument, decision by ballot box, in the ordinary machinery of a representative 
form of government such as in our country. On the other hand, the aggresgiye 
war carried on by international communism is “continuous,” “aggressive” 
“conspiratorial,” seeks to overthrow other governments by the Communist tech. 
niques of “deception,” “infiltration,” and “subversion,” as well as “propaganda,” 
I think the use of the words “political warfare” tends to give too much resgpee 
tability to the Communist methods. We are willing to live and let live; the 
Communists are seeking to conquer the world. To suggest a substitute is not 
easy. One method would be to omit the adjective “political.” Or substitute 
“cold,” “aggressive,” subversive,” or the like, since these words have a generally 
accepted meaning synonymous with Communist methods. Dennis clearly ey. 
ploded the idea that communism was merely a political movement, though there 
is language in Black v. Cutter and more recent cases which seems to be reyiy. 
ing the idea. Congress, in its preambles, has always recognized in other statutes 
that it involves a criminal conspiracy. This one seems a departure. 

2. In paragraph (4), I have no doubt it is accurate to say we have suffereg 
propaganda defeats. Perhaps it is also accurate to speak of defeats, under 
which I suppose would be included the loss of a dozen countries and millions 
of people to communism. On the other hand, we do like to think we haye 
held the line at least at some points, and I am wondering whether the pp. 
qualified admission is really wise. I would feel a little better about it if there 
were included some indication that ‘“‘while we have had our share of victories 
in the battle for the minds of the peoples or nations of the world, ete.” 

3. A reading of the bill leaves me in doubt as to whether there could be 
any overlapping jurisdiction. Section 6(2), on the Freedom Academy, refers 
to “new methods” (though I would think, parenthetically, that the study of 
improvement and better employment of present methods would be in order), 
The Joint Commission seems to have the responsibility of supervising the 
Freedom Academy research, etc., but would not seem to conflict with the present 
activities of the Senate Internal Security Subcommittee and of the House 
Committee on Un-American Actiivties. But what I am not clear on is whether 
there is a sufficient demarcation between the jurisdiction of those committees 
and of the new joint committee of Congress. The new joint committee would 
have, under section 17, powers comparable to the separate committees for 
holding hearings and investigations in carrying out its duties. It is pretty 
difficult to keep such investigations separate from those now being carried on 
by the separate committees which have led to the bills now pending. I can 
conceive of a joint committee supplanting the present separate committees, 
like the Atomic Energy Joint Committee and others, but that is not apparently 
contemplated. Section 15 seems to make the joint committee more of a watch- 
dog committee on the Commission. On the other hand, the duty to recommend, 
by bill or otherwise, matters within the jurisdiction of the respective Houses, 
or which are referred to the joint committee, seems to indicate the possibility 
of some overlapping. It would seem unfortunate if the same witnesses that 
are often used by both the House and Senate committees would also be called 
upon before a joint committee, with the consequent duplication of work—and 
yet it is difficult to know where the line would be drawn. If this point is 
worth considering, I hope the jurisdiction will be clarified. 





THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK, 
New York, N.Y., April 28, 1959. 
J. G. SoURWINE, Esq. 
Chief Counsel, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear Mr. SourWINE: Thank you for your letter of April 24 enclosing a copy of 
S. 1689 and stating that, by direction of the committee, my comment on §. 168 
is solicited for inclusion in the hearing record. 

Unfortunately, the May 1 deadline precludes me from obtaining a report o0 
this bill from our committee on Federal legislation. Therefore, my comment 
must be a personal one, based on my own experience as chairman of our bar 
association’s special committee on the Federal loyalty-security program. 

The bill divides itself into two parts: 

(1) Establishment of a Freedom Commission which, in turn, would estab 
lish the Freedom Academy: and 

(2) The establishment of a Joint Congressional Freedom Committee. 
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Regarding the first part of the bill, viz, the establishment of the Freedom 
Commission which, in turn, would establish the Freedom Academy ; the bill, in 
my opinion, is most constructive. In our bar association report on the Federal 
Joyalty-security program, at pages 157-159, we recommended that the Government 
establish training courses for security personnel which would include intensive 
and thorough instruction in— 

(a) The nature of communism and the techniques of Communist espionage 
and infiltration in the United States and in other countries ; 

(b) The political history of the United States and of the world, especially 
in this century ; 

(c) Constitutional and legal principles ; and 

(d) The relative reliability of various kinds of evidence. 

The proposed Freedom Academy would make this possible, and I would suggest 
that, in the event of its establishment, security officers in our Government be 
encouraged to take its courses. I would hope that the program would be as 
proad as indicated in our recommendations because of the real nature of the 
Communist conspiracy becomes more apparent to the student who is also 
thoroughly grounded in our own constitutional system. It would appear to me 
also useful to include foreign students for training in the school. Since it must 
be assumed that such students would be pretty carefully screened in advance, I 
query the necessity of the clause appearing at lines 13-22 of page 9 providing 
for the deportation of such students should they engage in activities of a political 
nature detrimental to the interest of the United States. While I have not had 
an opportunity to examine the immigration laws, I suggest that here would be 
adequate authority to deport such students if necessary. The presence of this 
clause would be an obvious discouragement to any foreign student since he will 
not have any way of knowing what might be considered “activities of a political 
nature detrimental to the interest of the United States.” 

In considering the second part of the bill which establishes the Joint Con- 
gressional Freedom Committee, I would assume that this joint committee would 
take the place of the existing Senate and House committees in this area. On 
that basis, it seems to me wise as providing an opportunity for pooling the effort 
of the two Houses of Congress, consolidating of staffs, etc. I would also assume 
that the authority conferred in section 15, which would permit the joint com- 
mittee to conduct hearings in either open or executive session, will carry over 
to its powers under section 17. In fairness to the people interrogated, there is 
much to be said for the use of executive sessions in this area. 

I am sorry that time does not permit a more thorough expression on this 
important bill, but I hope that the points indicated may be of some use to the 
committee. 

Sincerely, 


Duprey B. Bonsat. 


New York, April 30, 1959. 
J.G. SouRWINE, Esq., 


Chief Counsel, Subcommittee To Investigate Administration of Internal Security 
Laws, Committee on the Judiciary, U.S. Senate, Washington, D.C. 


Deak Mr. SoURWINE: Thank you very much for a copy of S. 1689 which I have 
read with interest and for the committee’s invitation that I comment on the bill 
in connection with my testimony of April 23, 1959 on behalf of the American 
Civil Liberties Union. 

The union’s policy to restrict its activities to questions of civil rights and 
to avoid dissipation of its energies outside this area, even for most laudable ob- 
jectives, prevents it from taking a position on this bill to create a Freedom Com- 
mission and allied organizations devoted to the formulation and execution of 
overall plans to preserve the integrity and independence of the nations of the 
free world in the political struggle with the Communist bloe of nations. Per- 
sonally I shall look forward with great interest to the progress of the bill 
through the Congress. 

There is being prepared, and will be sent to you shortly, a memorandum 
concerning State court prosecution of sedition requested by the committee and 
I hope you will be able to keep open the hearings for a few days after May 1 to 
receive it as part of the record. 

Sincerely, 
(S) Epwarp J. ENNIs, 
Attorney at law. 
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Baylor UNIVERSITY, SCHOOL oF Law, 
Waco, Tez., April 28, 1959, 
Mr. J. G. SoURWINE, 
Chief Counsel, Committee on the Juidciary, 
U.S. Senate, Washington, D.C. 


Deak Mr. SourwINE: In view of the unlimited, unremitting and total effor 
of the Communists in waging political war against the United States and all the 
rest of the free world, I believe that Congress should enact S. 1689 to create a 
Freedom Commission to coordinate and intensify the resistance to this Commy. 
nist effort. 

The program of the Commission outlined in the bill would furnish a needeg 
supplement to the programs of the various governmental agencies now engageg 
in resisting the Communist conspiracy. 

Yours very truly, 
ABNER V. McCALL, Dean, 


Finally here is a letter to the chairman from the National Canners 
Association, taking a position in line with that taken by the frozen 
foods people, and they ask that this be inserted. 

Senator Dopp. Very well; it is so ordered. 

(The document referred to follows :) 


NATIONAL CANNERS ASSOCIATION, 
Washington, April 30, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Internal Security Subcommittee, 
Senate Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Deak SENATOR EASTLAND: The National Canners Association is gravely con- 
cerned with the effect S. 3, as now written, will have upon the canning industry, 
It urges upon the subcommittee that the bill be amended to exclude from its 
operation Federal legislation concerning food products and that this statement 
be made a part of the record of the subcommittee’s consideration of the measure. 

The National Canners Association is a nonprofit trade association of 630 
members in 48 of the 50 States. Members of this association, including both 
independent canning companies and cooperative canning enterprises, pack ap- 
proximately 75 percent of the Nation’s pack of canned foods. 

This association takes no position on the need or desirability of S. 3 insofar 
as it will be applied to areas other than food regulation. It does maintain, 
however, that section 1 of the bill, as a general rule of statutory construction, 
will have the effect in the area of food regulation of greatly impeding the inter- 
state distribution of wholesome food products. 

This interstate barrier problem has long been a troublesome one for the can- 
ning industry, as well as for other segments of our economy that produce, proe- 
ess, manufacture and distribute the Nation’s food supply.. As recently as Feb- 
ruary of this year this association’s membership at its annual convention adopted 
a resolution on this subject, which reads: 

“Where food regulation affords benefits to consumers, it is vigorously sup 
ported by this association. But unnecessary or unduly cumbersome local require 
ments interefere with the free interstate distribution of wholesome and 
informatively labeled food products. State and local regulations that specify 
particularized labeling requirements, or that prohibit ingredients recognized 
by Federal law, or that differently standardize products to reflect local prefer- 
ences, serve only to hamper and to impede the necessary wide distribution 
of canned foods. This association reaffirms its determined objection to any 
regulatory requirement that unnecessarily extends the adequate protection 
afforded by Federal law and creates unwarranted trade barriers to the ultimate 
detriment of consumers, canners, and growers alike. 

As the resolution indicates, the National Canners Association has vigorously 
supported food regulation by Federal and State Governments, when that regu- 
lation afforded benefits to consumers. The association and its members were 
among the leaders in supporting the enactment of the Federal Food, Drug, and 
Cosmetic Act. When amendments to that act were recognized as necessary 
in the interest of consumers and the food industry, the association again took 
an active part. These amendments, all supported by the National Canners 
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Association, have included the factory inspection amendment, the Miller amend- 
ment dealing with pesticide chemicals, the Hale amendment designed to simplify 
and speed up standarization procedures, and just last year the food additives 
ent. 

a association believes that the Federal Food, Drug, and Cosmetic Act, 
as amended, and other related Federal laws, guarantee to consumers throughout 
the country a wholesome supply of food, truthfully and informatively labeled, 
and that the Federal agencies administering these laws are second to none 
in competency, integrity, and devotion to duty. At the same time, the associa- 
tion recognizes the vital role to be played by State authorities in the area of 
food regulation, and has consistently encouraged the enactment by States of 
gniform State food, drug, and cosmetic laws. a 7 

State food regulation, when patterned after Federal provisions, supplies an 
important complement to Federal regulation, especially in the area of enforce- 
ment. Federal and State authority are coextensive to a great degree, and offi- 
cials of all jurisdictions have for years cooperated in this area. : 

Difficulty occasionally arises, however, when State and local regulations vary 
from the Federal requirements. This variance gives rise to barriers to the 
interstate distribution of food, in that wholesome and informatively labelled 

roducts, complying with Federal and other State laws, cannot be sold in a 
particular State. Canners, and other food processors, when faced with State 
regulations that specify particularized labeling requirements, or that prohibit 
ingredients recognized by Federal law, or that differently standarize products, 
are faced with an unenviable choice. They can pack and label a separate lot 
of the product to be sold in that State, or they can shut off all sales to pur- 
chasers in the State. 

In either case, the consumer suffers. A distinctly packed or labeled product 
for one State or area necessarily adds to the canner’s costs of production and 
marketing. Separate labels must be printed and applied. Modern distribution 
methods make it difficult, and at times impossible, to determine at the canning 
plant in what State a particular case of canned food will be sold. Sales in 
the particular State may well have to be curtailed. All of this involves increased 
expense, and in the long run higher prices to consumers. 

If a canner chooses to stop all sales to the State with particularized require- 
ments, and many are forced to this decision, competition is lessened, and the con- 
sumer’s choice of products is restricted. 

The type of varied State requirements we are referring to range from a minor 
labeling point to a proscription against the use of federally approved ingredients. 
To cite a few examples occurring in recent years, one State demands that a num- 
ber be placed on drink product labels to identify the plant where the particular 
can or bottle was packed. Two States have prohibited the sale of fruit drinks un- 
der a label name acceptable by Federal and other State authority. Another State 
tried to enforce a regulation requiring that ingredients be listed on the product 
label even though a Federal standard of identity was in effect that specifically 
waived this requirement. Weights and measures officials in at least two States 
have involved the food industry in considerable expense by insisting upon 
unique label statements declaring in a particular way the quantity of the con- 
tents. And other States have attempted to prohibit the sale of products con- 
taining certain federally approved preservatives and coloring. 

These requirements were not necessarily objectionable in themselves. The im- 
portant point was that they varied from the requirements of all other States and 
the Federal Government, raised serious problems of manufacture and distribu- 
tion, and created significant barriers to the free interstate movement of food 
products. 

The very real problems raised by interstate barriers to trade were anticipated 
by the Founding Fathers, and were to some degree responsible for the inclusion 
of the supremacy clause in article VI of the Federal Constitution. Difficulties 
in the area of food regulation did not arise until early in the 20th century, and 
for some time there was some uncertainty on the part of the Supreme Court as 
to what effect the supremacy clause had upon State food laws in the light of 
Federal statutes. But this uncertainty was largely dissipated by the 1930's, 
and there is now little doubt that the doctrine of Federal premption, as taken 
from the supremacy clause, precludes States from establishing any regulation 
of the same subject matter that does not conform to Federal requirements. 

Federal preemption is, then, of vital significance to the food industry. State 
legislatures and regulatory officials are conscious, to some extent, at least, of an 
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obligation to conform their requirements to those of the Federal Government, 
Where they ignore this obligation, State and Federal courts have relied from 
time to time upon the supremacy clause to nullify particularized labeling ang 
ingredient requirements. If.the Federal preemption doctrine were restricted in 
this area, distinctive State requirements, already present to an alarming degree, 
would no doubt multiply, and no recourse whatsoever would be available to 
canners or other food processors, even though their products complied in fy 
with Federal regulations, were unquestionably wholesome, and were informatively 
labeled. 
It must be emphasized that the Federal preemption doctrine does not nulli 
State regulation of food products. It applies only when a State establishes 
requirements that differ in effect from those of the Federal Government on the 
same subject matter. Congress, with the support of canners and other members 
of the food industry, has given to Federal agencies the means to insure that the 
Nation’s food supply is wholesome and informatively labeled. State require 
ments differing from the Federal have the effect of adding to costs, lessening 
competition, and restricting consumer choice, with no increase in consumer 
safety and information. 
In the light of the considerations outlined above, the National Canners Associa- 
tion respectfully urges that S. 3, as now before the subcommittee, be amended 
to exclude from its operation the Federal food regulatory laws. A suggested form 
for such an amendment would be to add a proviso at the end of section 1(a), so 
that the section would read: 
“No act of Congress shall be construed as indicating an intent on the part of 
Congress to occupy the field in which such act operates, to the exclusion of any 
State laws on the same subject matter unless such act contains an express 
provision to that effect, or unless there is a direct and positive conflict between 
such act and the State law so that the two cannot be reconciled or consistently 
stand together: Provided, That this section shall not apply to the construction 
of any act of Congress, or regulation issued pursuant thereto, regulating the 
safety, distribution, and labeling of food products destined for or shipped in 
interstate commerce.” 
The National Canners Association respectfully submits that this amendment 
would be in the interest of consumers, producers, processors, and distributors 
of the Nation’s food supply. 
Very truly yours, 

CarLos CAMPBELL, Hrecutive Secretary. 


Mr. Sourwine. That isall I have to offer, sir. 

Senator Dopp. The committee will recess until 10 o’clock tomorrow 
morning. 

(Whereupon, at 4:20 p.m. the hearing was recessed to reconvene at 
10 a.m. Friday, May 1, 1959.) 
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FRIDAY, MAY 1, 1959 


U.S. SENATE, 
SupcoMMITTEE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act, 
AND OTHER INTERNAL Security Laws, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
The committee met, pursuant to recess, at 10:10 a.m., in room 2228, 
New Senate Office Building, Senator Kenneth B. Keating presiding. 
Present : Senators Thomas J. Dodd and Keating. 
Also present : J. G. Sourwine, chief counsel. 
Senator Keatinc. The subcommittee will come to order. 
Our first witness this morning is Mr. Irvin Lechliter, executive 
director of the American Veterans Committee. 
Weare glad to have you here, Mr. Lechliter. 
















STATEMENT OF IRVIN LECHLITER, EXECUTIVE DIRECTOR OF THE 
AMERICAN VETERANS COMMITTEE 


Mr. Lecuurrer. Mr. Chairman, thank you so much. 
Mr. Chairman, I have a prepared statement which I can read into 
the record if you like or, on the other hand, I am prepared to file it : 
with the committee. Would you prefer that I, with your permission, i 
| insert my statement into the record ? . 

Senator Krattinc. We would prefer that and will make your state- 
ment a matter of record at the conclusion of other testimony that you 
would like to give. 

Mr. Lecuuiter. Thank you. I should like to do that and take only 
a moment or two and tell you that the American Veterans Committee, 
of which I am the executive director, is voicing its opposition to S. 3, 
§.1299 through S. 1305, as well as to S. 294. 

We are on record in opposition to any legislation designed to under- 
mine the power of the Supreme Court to actively participate in the 
field of civil rights and we believe that the Nelson case and the Yates 
case, and others to which these bills are directed, represent unsound 
constitutional law. 

Senator Krarinc. Please keep your distinction there. The Nelson 
case, you must agree, had nothing to do with civil rights. 

(At this point in the proceedings, Senator Dodd enters the hearing 
room. ) 

Mr. Lecuutrer. Yes, yes. 

Senator Kratinc. Nor the Yates case either. 
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Mr. Lecuttrer. I was trying to be brief and wanted to tell you that 
really what I am trying to say is that I think we are opposed to any 
legislation which would be designed to weaken the power of the 
Supreme Court. 

Senator Keratine. The only one that could even be construed gg 
doing that would be 8.3. The others in no way weaken the power of 
the Supreme Court. They deal with specific decisions. 

Mr. Lecuurrer. Specific decisions which would be overruled by 
legislation. 

Senator Kratine. And you are opposed to all of those? 

Mr. Lecuutrer. We are opposed to all of those. 

Senator Dopp (now presiding). I notice in your statement it says 
that the time allowed for the hearings is short. That is not true, 
We gave notice of these hearings repeatedly. 

I, myself, in the Senate at least twice have urged people to come 
here and testify. We asked them to just let us know and we would 
schedule time for an appearance. 

Mr. Lecuttrer. Perhaps it is my own oversight because I did not 
become aware until a few days ago. 

Senator Dopp. I know it was 6 weeks ago when I announced these 
hearings. 

I don’t think it is accurate nor proper to put in the record that the 
time allowed for the hearing is short. You had 6 weeks of notice and 
I don’t know what more the committee could do than give 6 weeks’ 
notice of opportunity for everyone to come and be heard. I think 
in fairness we should delete that from the statement because it isa 
misstatement. 

Mr. Lecuutrer. On the basis of what you have told me I should like 
to delete it. Ihad no intention of being critical. 

Senator Dopp. I am sure you didn’t, but if something like that gets 
into the record and time elapses and someone picks it up, they say you 
didn’t give the people a proper opportunity to be heard, I am sure 
that Senator Keating and others on the subcommittee will agree that 
6 weeks has been available for that purpose. Is that true? 

Senator Krattna. I think ample opportunity has been given every- 
one to be heard and we are anxious to hear them. 

Senator Dopp. Anyway, we are glad you came, because that is what 
we want people to do. We want to hear from people who have views 
and opinions on this, and I think it is a good thing that you have done 
this. We are grateful to you for taking the time and coming here 
and presenting your views. 

Mr. Lecuutrer. I am most grateful to the subcommittee for extend- 
ing to us this opportunity to present our views for the record. 

Senator Dopp. Thank you, very much. 

(The full, prepared statement of Irvin Lechliter is as follows:) 


STATEMENT OF IRVIN LECHLITER, EXECUTIVE DIRECTOR, THE AMERICAN VETERANS 
CoMMITTEE (AVC), IN OPPOSITION TO §. 3, S. 1299-1305, anp OTHER BILI8 


I am Irvin Lechliter, national executive director of the American Veterans 
Committee. AVC’s membership is composed of veterans of World War I, World 
War II, and the Korean war. Our national headquarters are located at 1830 
Jefferson Place NW., here in Washington. 

At the outset may I say that I am troubled by the necessity of testifying on 
so many bills at one time. Ideally, I would have called upon other members 
of AVC to testify on some of the bills, but I shall do the best I can in recording 
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AVC’s opposition to anti-Supreme Court bills in general and specifically to 
g, 3, S. 1299-1305, and other bills being considered by this subcommittee. May 
I, therefore, be permitted to speak briefly on the reasons for AVC’s opposition to 
each of the bills being considered here today. 

(a) We consider S. 3 to be an attack on the integrity of the Supreme Court 
of the United States, as, indeed, are all the bills to which I shall refer in this 
statement. The best constitutional lawyers in the country have not been able 
to evaluate the effect of this bill in matters involving civil rights, interstate 
commerce, public works, and other fields. We suggest that, if there are prob- 
Jems of Federal-State relations which need to be dealt with by the Congress, 
these problems be dealt with on the basis of specific legislation directed to 
specific problems, rather than by the clumsy approach contemplated in 8. 3. 

(b) S. 1299 and S. 294 are designed to permit the States to enforce State 
“Smith Acts,” and they are aimed directly at the Supreme Court decision in 
the Nelson case. It can be demonstrated that State sedition laws are often 
yague in the extreme and frequently shockingly lacking in constitutional safe- 
guards. AVC, therefore, heartily approves of the Supreme Court decision in 
the Nelson case and reminds this subcommittee that there is no evidence what- 
ever that that decision has adversely affected our internal security during the 3 
years since the decision was rendered. 

(c) In another attack on the Supreme Court, S. 1300, S. 1305, and S. 527 
are designed to vitiate the limitations placed by the Court in the Yates case on 
enforcement of the Smith Act. These bills would amend the Smith Act to 
prohibit advocacy “without regard to the immediate probable effect of such 
action” and by redefining the word “organize” in the act. With respect to the 
prohibition of advocacy, we suggest that the Court’s decision in the Yates case 
clearly indicates that advocacy without incitement cannot be constitutionally 
proscribed and that this prohibition in proposed legislation is clearly uncon- 
stitutional. 

(d) 8S. 1301 would make it a condition of Federal employment that an em- 
ployee in any branch of the Government of the United States shall not refuse 
to answer before any legislative, executive, or judicial agency ‘“‘any question 
with respect to Communist, Communist-front, or other subversive activities or 
any other matter bearing upon his loyalty to the United States.” This bill is 
aimed at the Supreme Court, on the basis of its decision in the Slochower case, 
where the Court held it to be a violation of due process of law to discharge a 
State employee on the sole ground that he had pleaded the privilege against 
self-incrimination before a congressional committee. AVC fails to understand 
why Federal employees should relinquish an important protection under the 
Bill of Rights as a condition precedent to employment by the Federal Govern- 
ment. In fact, the bill is so blatant as to be unconstitutional on its face, we 
believe, since, under the bill an employee may lose his job by refusing to answer 
a totally irrelevant question in proceedings before governmental bodies. 

(e) S. 13802 is apparently directed against the Bonetti and Witkovich deci- 
sions of the Supreme Court. We believe that the deportation of an alien is not 
an action to be taken lightly by this Government. Mr. Bonetti had lived in this 
country since sometime in 1920, although he did depart for a year for the pur- 
pose of fighting in the Spanish Republican Army. While there was evidence 
that Bonetti joined the Communist Party in the early 1930’s the Supreme Court 
found that he had not been a member of the Communist Party at the time of 
his “entry” into the United States on his return from Spain, or at any time 
thereafter. Mr. Bonetti was thus permitted by the Court to remain in the United 
States. S. 1302 would overrule the Court’s decision without any evidence 
that the presence in the United States of such people as Mr. Bonetti is in any 
way inimical or detrimental to our internal security. The other provision 
of 8. 1802 to which AVC takes strong exception is the provision which would 
give the Attorney General of the United States unlimited authority to obtain 
any information from and to regulate the activities of any alien against whom 
final orders of deportation have been issued but who has not yet been deported. 
This bill grants absolute power to a Government official over aliens in this cate- 
aed = we believe, for this reason, that it cannot be sustained in conscience 
or in law. 

(f) One of the most pernicious bills in this “package” before the subcomit- 
tee is 8. 1303, which authorizes the Secretary of State to withhold a passport 
“in the national interest on the basis of confidential information.” The bill 
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also authorizes the Secretary to withhold or cancel a passport if he thinks the 
a citizen’s trip would otherwise be “prejudicial to the interests of the Uniteg 
States.” A passport may also be denied when there is “reason to believe” tha 
an application intends to engage “in activities which will contribute to the 
strengthening of the world Communist conspiracy.” 

AVC at its last national convention included this provision in its platform: 
“The right of an American citizen to travel abroad should not be arbitrarily 
abridged by the Federal Government. A citizen should be free to leave this 
country without an ‘exit permit’ which the passport has in recent years in large 
part become.” We believe that law-abiding American citizens should be per. 
mitted to exercise their constitutional rights, including the right to travel, 
without the abridgements set up in 8. 13803. 

Incidentally, I spoke at the outset of a feeling of confusion as to why test}. 
mony on all of these bills is being heard at the same time before the same gy}. 
committee. §S. 1303 would normally be before the Committe on Foreign Rela. 
tions where matters of foreign travel have traditionally been considered. 

(g) S. 1804 is directed against the decision of the Supreme Court of the 
United States in the Cole case, which prohibited the dismissal of Federal ep. 
ployees as security risks in nonsensitive jobs where they are not in a position 
to harm our national security. We do not believe that a law is constitutiona] 
which deprives employees, especially in nonsensitive positions, of basic proced- 
ural safeguards, such as the right of confrontation. Furthermore, experience 
has demonstrated that such security proceedings have proven largely ineffee 
tive in the detection of acts of disloyalty against the Government. 

With respect to S. 1804 as well as S. 1301, we find it difficult to understang 
why these bills were not referred to the Post Office and Civil Service Committee 
of the Senate, a committee which has already conducted a thorough investiga- 
tion of the Federal employee security program. 

In conclusion, may I express thanks to the subcommittee for the opportunity 
of appearing on these bills, and may I, on behalf of the American Veterans’ Com- 
mittee, urge the subcommittee not to report favorably on any of the bills to 
which I have made reference. 


Senator Dopp. Our next witness is Mr. Edward F. Snyder, of the 
Friends Committee. 


You are with the Friends Committee, Mr. Snyder? 


EDWARD F. SNYDER, THE FRIENDS COMMITTEE ON NATIONAL 
LEGISLATION 


Mr. Snyper. That is right. 

Senator Dopp. Do you have a statement you would like to present! 

Mr. Snyper. I do have a statement I would like to make, Mr. Chair- 
man. 

We appreciate the opportunity to appear before this subcommittee 
to present testimony on bills relating to the national security. 

My name is Edward F. Snyder. I am legislative secretary for the 
Friends Committee on National Legislation, 104 C Street NE., Wash- 
ington 2, D.C. 

This committee of the Religious Society of Friends seeks to repre- 
sent many of the concerns of Friends, but does not claim to speak for 
the whole society, whose democratic organization does not lend itself 
to official spokesmen and whose members reserve to themselves their 
right to speak on issues of importance. 

In preparing this statement, our committee was fortunate in having 
the assistance of the Civil Liberties Committee of the Philadelphia 
Yearly Meeting of Friends. 

Senator Keatine. I commend you for the statement that you don’t 
speak for all the Friends. We so frequently hear people come in and 
say, “I speak for 10 million people,” or “I speak for 100,000 people.” 
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Of course, anyone in a legislative hearing knows it is inaccurate 
because any organization worth its salt permits democratic procedures 
and we all know that there is no unanimity amongst all of them. 

I wanted to get that into the record because it is so refreshing to 
hear a statement like that. 

Senator Dopp. I think we can add that when there is such unanimity, 
we are suspicious. 

Mr. Snyper. I must say that the Friends cherish their right to hold 
their own opinions and so we very specifically make this statement. 

I might point out that our committee is widely representative and 
there are members appointed from almost all the yearly meetings in 
the Society of Friends in the United States 

The Senate Internal Security Subcommittee is wrestling with some 
of the most complicated and vexing questions that any democracy 
must face. 

Unfortunately, we still live in a world where violence, force and 
threats of force, subterfuge, and subversion are the usual working 
tools which governments apply in dealing with international prob- 
lems. Although we have developed rockets which can orbit the sun, 
we have not yet succeeded in finding ways to solve international dis- 
putes by negotiation, arbitration, and the judicial process in a dis- 
armed world governed by law. 

We look forward to the day when this may come to pass. In the 
meantime, we, as a people, are continually faced with the question: 
how far may individual rights be sacrificed in the search for national 
security in an anarchic world ? 

We suggest that, in this vaguely charted area, the best in our 
national tradition calls for putting the emphasis on the side of more 
freedom for the individual rather than more power for the State. 

You will recall our Bill of Rights was adopted by a new Nation pre- 
cariously perched on the edge of a vast continent, facing an uncertain 
future in its relations with the Indians to the west, the European 
nations to the east, and divergent groups within. 

Yet, Benjomin Franklin could say: “They that can give up essential 
liberty to obtain a little safety deserve neither liberty nor safety,” 
and “Abuses of the freedom of speech ought to be repressed, but to 
whom dare we commit power of doing it ?” 

In another time of crisis, Abraham Lincoln declared, during the 
Lincoln- Douglas debate in 1858: 


What constitutes the bulwark of our own liberty and independence? It is 
not our frowning battlements, our bristling seacoasts, our Army and our Navy. 
These are not our reliance against tyranny. All of those may be turned against 
us without making us weaker for the struggle. 

Our reliance is in the spirit which prized liberty as the heritage of all men, 
in all lands everywhere. Destroy this spirit and you have planted the seeds 
of despotism at your own doors. 

Familiarize yourselves with the chains of bondage and you prepare your 
own limbs to wear them. Accustomed to trample on the rights of others, you 
have lost the genius of your own independence and become the fit subjects 
of the first cunning tyrant who rises among you. 


And in our own time, Judge Learned Hand has said: 


Risk for risk, for myself I had rather take my chance that some traitors will 
escape detection than spread abroad a spirit of general suspicion and distrust, 
which accepts rumor and gossip in place of undismayed and unintimidated 
inquiry. 


39483—59—pt. 128 
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I believe that that community is already in process of dissolution where each 
man begins to eye his neighbor as a possible enemy, where nonconformity with 
the accepted creed, political as well as religious, is a mark of disaffection: 
where denunciation, without specification or backing, takes the place of evidence: 
where orthodoxy chokes freedom of dissent; where faith in the eventual suprem. 
acy of reason has become so timid that we dare not enter our convictions in the 
open lists to win or lose. 

Such fears as these are a solvent which can eat out the cement that binds 
the stones together; they may, in the end, subject us to a despotism as evil as 
any that we dread and they can be allayed only insofar as we refuse to proceed 
on suspicion, and trust one another until we have tangible ground for misgiving, 

The mutual confidence on which all else depends can be maintained only 
by an open mind and a brave reliance upon free discussion. 


In 1954, a representative group of Friends met in Iowa to reaffirm 
the relationship between religious faith and civil liberties. They 
said, in part: 

Civil liberties are founded on God’s gift to man of the ability to search for 
truth and the freedom to act on what truth he finds. This freedom can only 
be fully expressed in the social group and it should be to maintain the conditions 
most favorable to man’s exercise of his God-given rights that governments exist, 
A government which carries out this responsibility well is, as William Penn 
said, “a part of religion itself, a thing sacred in its institutions and end.” 

If we remember that God and not the state is the source of the truth men 
seek, then any attempt on the part of our Government to determine what men 
may or may not believe, may or may not say, will be recognized as a perversion 
of the Government’s function. The threat of communism has caused us to 
forget these eternal truths. Yet, communism jeopardizes our way of life not 
so much by its political and economic theories as by those totalitarian prac. 
tices which destroy moral fiber, erases human conscience, and abolish human 
freedom. 


A democratic government which attempts to protect itself against communism 
by adopting totalitarian measures is thereby succumbing to the most destructive 
element in what it fears. No amount of international tension, intrigue, or 
threat of war can justify measures which are undemocratic. 

That is the end of the statement which these Friends approved in 
1954, 

In recent years, the Supreme Court has reaffirmed some basic indi- 
vidual rights in this controversial field. But in doing so, it has been 
roundly criticized. Indeed, the great majority of the bills which 
are being discussed at these hearings are aimed at negating recent 
Supreme Court decisions in one way or another. 

In writing to the chairman of this subcommittee last year, Prof. 
Harrop Freeman, of Cornell Law School and a member of the 
Friends Committee on National Legislation, pointed out: 

It has always seemed to me that the struggle between the Executive and the 
Court following the Civil War, and in 1938, was most unfortunate, doing much 
to discredit both branches. 

It would be a sad day now if a similar struggle developed between Congress 
and the Court. Attack on the Court tends to weaken American government. 

Senator Keartrne. I would like to say that I think I am right in 
saying to the witness there has been no attack on the Court before 
this committee. 

Senator Dopp. I think that is well said. You will understand our 
reason for making this observation. There has been no attack on 
the Court before this committee. There is no legislation pending 
before us which could, in anywise, be described as an attack on the 
Court. 
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Yet, some witnesses have appeared here and talked at some length 
about attacks on the Court. I have no objection to that. I think it 
js all right, except I think it is important, and I am glad therefore 
that Senator Keating has brought it up, that there is nothing before 
us that I believe can honestly be said to be an attack on the Court— 
not a piece of legislation that I know of. 

Am I right about that, Mr. Sourwine? 

Mr. Sourwi1ne. We had the testimony here of the president of the 
American Bar Association. None of the bills that they have recom- 
mended have been attacks on the Court. They have been attempts to 
correct legislation. 

Senator Keatine. Not only that, the American Bar Association, in 
their very first resolution, in most emphatic terms and in accordance 
with the canons of ethics that every lawyer is sworn to uphold, re- 
affirmed confidence in the integrity of the Court as an institution. 

It is just so unconvincing to talk about attacks on the Court. There 
are attacks on the Court, but none of those attackers have appeared 
before this committee as witnesses. Some legislation has been intro- 
duced in the past—none of it before us—to require the members of the 
Court to be reconfirmed every 4 years or so, and I think there was 
something put in to impeach the Court or members of it in the last 
Congress. Now that could be characterized, I think, as attacks on the 
Court, but none of that legislation or comparable legislation has. been 
before this committee. 

Mr. Snyper. There is an impression abroad in the land, Senator, 
that the Court is being attacked. Although there hasn’t been testi- 
mony or perhaps the bills are not specifically aimed at the Court it- 
self, the bills do pertain to certain decisions of the Court in recent 

ears. 

: Senator Dopp. Wouldn’t you agree that that is entirely proper? I 
take it by what you have already said that you are ready to vote for 
the right of free speech. I think you are not suggesting that we 
restrict people from criticizing decisions of the Supreme Court if 
they want todo so. It disturbs me that so many people who appear 
so deeply concerned about civil liberties seem to go blind when they 
reach this point. 

I believe in free speech and therefore I wouldn’t impair it in any way 
nor would I care to waste any criticism on the Court. What kind of 
country would we have here if we can’t criticize the courts? I think 
this thing has gotten all out of hand, and [ think you are right that 
somebody has apparently instigated an opinion or belief that this com- 
mittee is attacking or is interested in attacking the Court. We are 
not. We have no testimony or bills to do this. 

Senator Keating. Not only is the committee not doing that. We 
haven’t heard any witnesses attack the Court, as I remember the testi- 
mony. I haven’t been here every minute, however. 

Senator Dopp. You are right. 

Senator Keatine. I think that is an accurate statement. 

Senator Dopp. Lawyers are always criticizing the judgments of the 
courts ; past judgments, present judgments. 

I hate to tell you what some of the professors told me, when I was 
astudent in law school, about the Court then. 
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Senator Kratrnc. Much worse statements were made, and definite 
characterizations of the members of the Court, when I was a student 
at Harvard Law School, than anything that has ever been said before 
this committee by anyone. 

Mr. Snyper. I think you, Senator Keating, in a speech on the Sen. 
ate floor, made the distinction between attacks on the Court as an 
institution and discussion of the decisions of the Court. 

I think that is a very important distinction. I suppose the question 
arises in people’s minds if there are enough questioned decisions 
whether it adds up to an attack on the Court or not. ; 

Senator Kratinc. Even in the most extreme, take all the bills that 
are before us and if every one of them is reported out favorably, which 
will not happen, it would only affect a handful of decisions, and just 
a handful; certainly not 1 percent nor anything approaching 1 per- 
cent. 

It is very important that people in positions of responsibility, not 
only the Congress but others who believe in the system upon which our 
Government is founded, understand that it is the duty of the Con- 
gress, when the Supreme Court speaks, to review any case where they 
feel that the intent of the Congress has been misconstrued or in which 
the Court has entered into the legislative field. 

It is the responsibility of the Congress, under our Constitution, 
to review such cases, and if it is felt that the intent of Congress has 
been misconstrued and the intent still existed to express the intent 
of Congress, then to take appropriate steps. 

That is a very different thing from interfering with the jurisdiction 
of the Court. I, personally, have not been favorably unpressed by 
any of the bills to deal with the jurisdiction of the Court. But even 
there, as you undoubtedly know under our Constitution, Congress may 
fix the jurisdiction of the Court. . 

Perhaps we should amend our Constitution to change that, but that 
is the Constitution today, that every Member of Congress is sworn 
to uphold. 

Senator Dopp. A strange attitude seems to have come up with refer- 
ence to this committee, or Congress in general perhaps, when it seeks 
to remedy defects in the law. 

Since these defects were pointed out by the Supreme Court, should 
there be something wrong leas remedying them ? 

This doesn’t make any sense, and I suspect that someone has set 
this up to try to divert the attention of the public from the business of 
this committee, which is to try to write remedial legislation, particu- 
larly in those areas where the Court has found present law to be 
defective. 

That is our constitutional responsibility. Every time someone tries 
to do that, the shout goes up that we are attacking the Court. 

Senator Keratrne. I have no quarrel whatever with those who ap- 
pear here saying you should not change in any way the decision which 
rendered meaningless the first part of the Smith Act, when they 
couple with that by saying, “I think you should repeal the Smith Act.” 
That is different, but it is forthright. Certainly, if you are going to 
have a statute on the books and keep it there, it has to have meaning. 

Senator Dopp. Well, we got into a little discussion here, but I think 
it is good. 
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Senator Keating. I think it is. There was a quotation here from 
some professor at Cornell Law School saying, “Every attack on the 
Court tends to weaken American Government.” 

I certainly agree with that, that an attack on an institution such 
asthe Court is something which would weaken the Government. 

Mr. Snyper. At the Civil Liberties Clearing House Conference 
which was held here in Washington a week or two ago, one of the per- 
sons from the South noted the general disrepute into which the Court 
had fallen throughout the South, due to the statements made by some 
Southern leaders. He felt this was extremely unfortunate and 
would have an adverse effect upon the younger generation in the 
South in their whole attitude in support of the Federal Government. 

Senator Kratina. They are talking about desegregation primarily, 
and that opinion was unanimous. 

I agree with the reasoning of that decision, but it has created prob- 
lems, and very serious problems in the South. 

I will concede I have heard remarks by Members of Congress which 
Iconsidered attacks on the Court, but nothing of that kind is before 
this committee nor has any witness appeared here to do so and if any 
witness had appeared here to attack the Supreme Court, I am pretty 
confident, knowing our chairman as I do, that the witness would have 
been called up pretty short. 

Senator Dopp. I agree with that. This is unfortunate. It cer- 
tainly isn’t what we are holding these hearings for. 

Mr. Snyper. The remainder of my comments are on some of the 
specific bills, pending before this committee. 

First, State subversion laws, S. 294, S. 1299, and parts of S. 3. 

The main question posed by these bills is whether, in the field of 
subversion, the Federal laws should control, or whether, in addition 
to the Federal laws, some 42 State sedition laws should also be per- 
mitted to be enforced. 

In construing the Smith Act, both the Pennsylvania Supreme Court 
and the U.S. Supreme Court held in the Nelson case that only the 
Federal laws are operative. 

The U.S. Supreme Court noted that, while some of the State acts 
are studiously drawn and purport to protect fundamental rights, 
others are vague and are almost wholly without such safeguards. 

Justice Jones, who, I understand, testified before this subcommittee, 
writing for the majority of the Pennsylvania Supreme Court, said 
of the Dcimivnnie sedition law: 

Unlike the Smith Act, which can be administered only by Federal officers 
acting in their official capacities, indictment for sedition under the Pennsylvania 
statute can be initiated upon an information made by a private individual. 

The opportunity thus present for the indulgence of personal spite and hatred, 
or to further some selfish advantage or ambition, need only be mentioned to be 
appreciated. 

Other defects, both of a substantive and procedural nature, appear 
inmany State sedition laws, and the manner of their enforcement in 
a number of instances, including their enforcement against persons 
favoring racial integration, has made it very clear that these laws 
have no place in a country which values the freedom of its citizens 
tohold widely varying political and economic beliefs. 
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Senator Keattne. Now I would like to interrupt you there. That 
is a very significant statement which has been made before and it jg 
something I would be very much concerned about. 

You say they enforce these statutes against persons favoring racial] 
integration. Now where has that happened ? 

Mr. Snyper. I believe there was a case in Kentucky. 

Senator Katine. In Kentucky ? 

Mr. Snyper. Yes. 

Senator Dopp. We have never heard of one case. 

Senator Keatrne. The statement has been made. 

Senator Dopp. We have inquired and we can’t find a single case 
where this has happened. 

Senator Keatine. I don’t mean to say that there might be some 
who favor racial integration who were subversive and have been 
charged in some other manner, but this statement: “* * * for the in- 
dulgence of personal spite and hatred or for furthering some selfish 
advantage or ambition * * *” is intended to imply that is the reason. 

Senator Dopp. If my recollection is correct, the only case I recall 
worked the other way. 

Wasn’t it in Tennessee that this young man created a disturbance 
about the desegregation of a high school and was prosecuted under 
the State’s sedition law and put in jail? 

Mr. Snyper. That was Mr. Kasper. I am not sure what law he 
was prosecuted under. 

Senator Keating. You don’t know what law he was prosecuted 
under ? 

Mr. Snyper. With your permission, I would like to check on this 
further and submit a memorandum at this point. 

Senator Dopp. I wish you would. It would be very helpful to us 
and if there is such a case, it ought to be in the record. 

(The memorandum supplied by Mr. Snyder is as follows:) 


MEMORANDUM ON THE PossIBLE USE OF STATE SUBVERSION LAWS AGAINST THOSE 
FAVORING RACIAL INTEGRATION 


A recent report of a special Education Committee of the Arkansas Legislative 
Council has accused the National Association for the Advancement of Colored 
People of being a “captive of the Communist apparatus.” The report contends 
“there has been and now is subversion present in the racial unrest in our State.” 
The report also claims that the incident which occurred at Little Rock on Sep- 
tember 2, 1957, the beginning of the integration crisis at Central High School 
“was planned, schemed, calculated, and had as its motivating factor the inter- 
national Communist conspiracy of world domination squarely behind the entire 
shocking episode.” (Full AP story quoted below. ) 

During this session of the 1959 Arkansas Legislature a law was passed (Act 
115) prohibiting the employment of any NAACP member by the State, and any 
school district, county or municipality. Among the reasons cited in the “whereas” 
clauses are these: “the Special Education Committee of the Arkansas Legisla- 
tive Council has found that the National Association for the Advancement of 
Colored People is a captive of the international Communist conspiracy,” and 
the NAACP “is so insidious in its propaganda and the fostering of those ideas 
designed to produce a constant state of turmoil between the races, that member- 
ship in such an organization is wholly incompatible with the peace and tran- 
quility and progress that all citizens have a right to enjoy.” (See below for 
excerpts of Act 115). 

These wholly false and unjust charges indicate the kind of attacks often 
leveled at those in the South who are endeavoring to support the decisions of 
the Supreme Court on desegregation. 
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If State sedition laws are reactivated by the passage of legislation to nullify 
the Nelson decision, the conclusion seems warranted that these laws may be 
used against those working for racial integration. 

The Braden case involved a prosecution under the Kentucky sedition statute 
and initially grew out of a sale to a Negro of a house in an all-white neighbor- 
nood. Some of the facts are set forth below. 

The Kasper ease involved a contempt citation rather than a State sedition law. 
(See below. ) 


1. News account of report of the Special Education Committee of the Arkansas 
Legislative Council 


“RACE HATRED LAID TO REDS BY ARKANSAS 


“LITTLE Rock, January 16.—A State legislative committee today charged that 
Arkansas’ racial unrest was deliberately engineered by the Communist Party. 

“A report by a special Education Committee of the Arkansas Legislative Coun- 
cil on its recent probe of alleged subversive activities also accused the National 
Association for the Advancement of Colored People of being a ‘captive of the 
Communist apparatus.’ 

‘Mrs. L. C. Bates of Little Rock, president of the Arkansas chapter of the 
NAACP, promptly denied that the organization had any links with subversives. 

“‘T think I would prefer taking the word of J. Edgar Hoover, Director of the 
FBI) and the Justice Department about our organization,’ she said. ‘They have 
clearly given us a clean bill of health many times.’ 


“COVERS 3-DAY HEARING 


“The committee report covered the findings of a 3-day hearing at Little Rock 
last month. 

“The principal witnesses at the hearing were J. B. Matthews of New York, a 
former aid of the late Senator Joseph R. McCarthy of Wisconsin, and Manning 
Johnson of New York who said he once belonged to the Communist Party. 
Matthews and Johnson testified they believed the South’s integration troubles 
were partly brought on by subversives. 

“No NAACP members were summoned to testify at the hearing, which was 
conducted by Arkansas Attorney General Bruce Bennett. The attorney general, 
an outspoken foe of the NAACP, pushed a number of anti-NAACP measures 
through the legislature in last summer’s special session. 

“The education committee’s report contended ‘there has been and now is sub- 
version present in the racial unrest in our State.’ 


“COMMITTEE ‘CONVINCED’ 


“"The committee is convinced that the racial unrest in Arkansas was delib- 
erately planned by the Communist Party,’ the report added. ‘The NAACP ap- 
pears to have been heavily infiltrated with subversives and, wittingly or un- 
wittingly, is now a captive of the Communist apparatus.’ 

“Bennett, who released the report to newsmen, said he believed it was the first 
time any investigating agency had found the NAACP ‘subversive.’ 

“The 32-page report, largely a summation of proceedings at the hearing, said 
‘this committee has found that the incident which occurred at Little Rock on 
September 2, 1957 (the beginning of the integration crisis at Central High 
School), was not something that just happened overnight.’ 

“It was planned, schemed, calculated, and had as its motivating factor the 
international Communist conspiracy of world domination squarely behind the 
entire shocking episode.’ ” 


2. Act 115 of the 1959 Arkansas Legislature 


“An Act to make unlawful the employment by the State, school district or any 
county or municipality thereof of any member of the National Association for 
the Advancement of Colored People, and to provide penalties for violations. 

“Whereas the National Association for the Advancement of Colored People 
has through its programs and leaders in the State of Arkansas, disturbed the 
peace and tranquility which has long existed between the white and Negro races, 
and has threatened the progress and increased understanding between Negroes 
and whites ; and 

“Whereas the National Association for the Advancement of Colored People 
has encouraged and agitated the members of the Negro race in the belief that 
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their children were not receiving educational opportunities equal to those 
accorded white children, and has urged the members of the Negro race to exert 
every effort to break down all racial barriers existing between the two Taces 
in schools, public transportation facilities and society in general; and 

‘Whereas the National Association for the Advancement of Colored People 
has made a strenuous effort to imbue the members of the Negro race with the 
belief that they are the subject of economic and social strangulation which 
will forever bar Negroes from improving their standard of life and raising 
their standard of living to that enjoyed by the white race; and 

“Whereas the General Assembly believes that in view of the known teachings 
of the National Association for the Advancement of Colored People and the 
constant pressure exerted on its members contrary to the principles upon which 
the economic and social life of our States rests, and that the National Aggo. 
ciation for the Advancement of Colored People is so insidious in its propaganda 
and the fostering of those ideas designed to produce a constant state of turmoil 
between the races, that membership in such an organization is wholly incom. 
patible with the peace and tranquility and progress that all citizens have g 
right to enjoy ; and 

“Whereas, the Special Education Committee of the Arkansas Legislative 
Council has found that the National Association for the Advancement of Colored 
People is a captive of the international Communist conspiracy: Now, therefore, 

“Be it enacted by the General Assembly of the State of Arkansas: 

“Section 1. It shall be unlawful for any member of the National Association 
for the Advancement of Colored People to be employed by the State, school dis. 
trict, county or any municipality thereof, and such prohibition against employ- 
ment by the State, school district, county or any municipality thereof shall con- 
tinue so long as membership in the National Association for the Advancement 
of Colored People is maintained. 

“Section 2. [Permits employer to ask for a written statement under oath stat. 
ing whether the person is a member of the National Association for the Advance 
ment of Colored People, and provides that a person refusing to submit such a 
statement “shall be summarily dismissed.’’] 

“Section 3. [Provides for hearing to review action. ] 

“Section 4. [Provides $100 fine for persons employing others contrary to the 
provisions of this act.] 

“Section 5. [Repeal of inconsistent laws. ] 

“Section 6. It has been found and is declared by the General Assembly of 
Arkans‘s that the National Association for the Advancement of Colored People 
has operated in the State of Arkansas in such a manner as to create a state of 
turmoil between the races, which is incompatible with the public welfare and 
that enactment of this bill will tend to alleviate some of the adverse activities 
of such an organization. Therefore, an emergency is declared to exist, and this 
act being necessary for the preservation of the public peace, health and safety, 
shall take effect and be in force from the date of its approval. 

“Approved February 24, 1959.” 


8. Braden case 


Following the Supreme Court’s decision in the Nelson case, the Kentucky 
Court of Appeals in Braden v. Commonieealth (291 S.W. 2d 843 (Ky. 1956)), 
reversed the conviction of one Carl Braden who had been found guilty under the 
Kentucky sedition law. The indictment in this case charged Braden and four 
others in broad statutory terms with knowingly and feloniously advocating by 
word or writing the expediency of physical violence to bring about a political 
revolution to change or modify the Government of the United States and the 
Commonwealth of Kentucky. 

The Kentucky Court of Appeals does not describe the facts on which the 
conviction was obtained. In an amicus curiae brief filed with the Supreme 
Court in the Nelson case by Braden and others, it is said: 

“The [Rraden] case arises out of several indictments returned by the Jeffer- 
son County Grand Jury in connection with its investigation of the dynamiting 
of the home of Andrew Wade TV, a young Negro electrical contractor and Navy 
veteran on June 27. 1954. At Wade's snggestion. Braden nd his wife Anne had 
purchased this house on Mav 10, 1954, in an all-white nei¢chhorhood, transferring 
title to Wade on Mav 13, 1954. Tmmediotelv non Wade's taking possession of 
the honse on May 15. a series of vinlent incidents oeeurred.” 

It apnears that at the trial various nieces of literature seized in Rraden’s 
house were introduced and nine ex-Communists testified as to the nature and 
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meaning of the literature and of the organizations with which Braden was said 
to be affiliated. 
5. Kasper case 

Reference was made in testimony to the Kasper case. In that case the school 
officials of Anderson County, Tenn., had been directed by a Federal court to 
admit pupils to the county high school on a racially nondiscriminatory basis be- 
ginning with the fall 1956 school term. At the opening of the school term, 
school officials petitioned the court for a restraining order, alleging that John 
Kasper and others were interfering with their compliance with the court’s order. 
On August 29, 1956, the court issued a temporary restraining order against 
several named and unnamed persons. The following day a petition for con- 
tempt citation was filed by the school officials against John Kasper, named in 
the restraining order, for having violated the order. The court convicted him 
of contempt for the violation and sentenced him to imprisonment for 1 year. 
The U.S. Court of Appeals, Sixth Circuit, upheld the conviction on June 1, 1957 
(245 F. 2d 92). (See also 2 Race Relations Law Reporter 795 (1957).) 

Mr. Sourwtne. You don’t mean to contend that a person who fa- 
vors racial integration is, by that fact, exempted from the applica- 
bility of the subversion laws? 

Mr. Snyper. No. What I mean to say is that some States may 
take the view that if a person favors racial integration, he is acting 
against the best interests of that State and might be prosecuted for 
sedition. 

That is the danger which I was trying to call your attention to. 

Senator Keatrne. You don’t think that has anything to do with 
the decision whether we enact S. 294 or a similar bill, do you? 

Mr. Snyper. If these laws were enacted, it would be my under- 
standing that the State laws would again be in force and, if a State 
wanted to take that point of view and prosecute one of its citizens 
under its State law, it would have that right ? 

Senator Kratine. Are you a lawyer? 

Mr. Snyper. Yes. 

Senator Keatinc. Well, you know that any State law that pro- 
vided for any such thing would be knocked down as unconstitutional 
without any question, wouldn’t it ? 

Mr. Snyper. In my opinion, it certainly would. 

Senator Krartine. It is clear in your mind, isn’t it, that any State 
laws, any conviction thereunder, would still be subject to review of 
that specific State law. 

Mr. Snyper. That is right. 

Senator Kreatine. As to whether it interfered with constitutional 
rights. 

Mr. Snyper. That is right. It seems to me that the Supreme 
Court, in its own language, indicated that some of these laws were 
probably unconstitutional. They said some State sedition laws are 
vague “and almost wholly without such safeguards.” 

Taoator Katina. Did the Supreme Court say that? 

Mr. Snyper. The U.S. Supreme Court discussed briefly some of 
the State sedition laws and it said that some of them are studiously 
drawn and purport to protect fundamental rights. 

It said others are wholly without such safeguards. 

Senator Dopp. It didn’t say that any of them made the advocacy 
of desegregation an offense under the sedition statute, did they? 

Mr. Snyper. I don’t believe they discussed that question. 

Senator Dopp. That is the point you were talking about. 
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Senator Keattne. I would like to know whether any of them do 
this, because it doesn’t seem to me there would me the slightest ques. 
tion that such a statute would be struck down by the Court, even jf 
S. 294 or a similar bill were enacted into law. 

Mr. Snyper. Well, I am sure that would be the case after it wound 
its way through the courts and finally came to the Supreme Court. 

Senator Dopp. This is pure dictum you were reading. The only 
statute that was before the Supreme Court was the Pennsylvania 
statute. 

Mr. Snyper. That is right, and I suppose one might raise the ques- 
tion of whether, if the Court had not based its decision on the Smith 
Act, if it had held that the Smith Act permitted concurrent juris- 
diction, then it would have had to face the question of whether the 
Pennsylvania statute was constitutional. 

Senator Dopp. That is right, and Justice Jones, in some of his re- 
marks, would apparently feel there was some question about that, 

Senator Kratine. There may be. We are dealing with this problem 
on a general matter of principle. If there were constitutional defects 
in the Pennsylvania sedition statute, that would be a different matter, 

What we are concerned with here is the answer to that. 

Senator Dopp. I think it is a fair assumption that if the Supreme 
Court had, as I think it must have, taken a pretty good look at these 
several State sedition laws and found any one that involved the 
question of desegregation, there would have been clear reference to 
the opinion. 

Senator Krartine. I would expect so. It may be interesting to have 
his research on that. 

Mr. Snyper. I will try to see what we can find on that. 

The Pennsylvania Supreme Court also noted that sedition is pri- 
marily a national, not a State problem, and that there are many valid 
laws on Pennsylvania’s statute books adequate to cope with actual or 
threatened internal civil disturbance. 

The record of prosecutions under the sedition laws of States other 
than Pennsylvania likewise affords little basis for the belief that these 
laws are necessary to protect either the States or the Nation. 

Certainly, State officers can and do assist Federal authorities in 
prosecutions for violation of Federal laws directed at international 
subversion. 

We believe that it is far better to have Federal laws directed at 
international subversion. We believe that it is far better to have 
Federal and State officers cooperating in the enforcement of a single 
set of laws than to have two sets of authorities enforcing two sets 
of laws. 

This is not only a more orderly procedure; it also avoids the un- 
fairness of successive Federal and State—or State and Federal— 
prosecutions for offenses growing out of the same acts. 

The Supreme Court has recently held that such successive prosecu- 
tions do not constitute double jeopardy in a constitutional sense, but 
the Attorney General of the United States has himself recognized 
the unfairness in many instances of Federal proceedings ae 
prosecution by a State, and has decreed that such proceedings shal 
not be initiated without his approval. 

In light of this policy, it is very easy to conceive of the situation 
where Federal prosecution under the Smith Act or other Federal laws 
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might be substantially hampered by the prior initiation of proceedings 
under State laws which make the same actions unlawful. 

Senator Dopp. I think we should tell you the Deputy Attorney Gen- 
eral was here yesterday and he testified there has never been any prose- 
cution which hampered or hindered the States. 

Senator Krarrne. In the 20 years or so of the Smith Act. 

Senator Dopp. So that is the fact, and you ought to know that in view 
of your statement, and I think it is a complete answer. 

The Attorney General said there has never been any such kind of 
trouble and I think we ought to accept his statement. 

Mr. Snyver. Did he give an indication of how many State prosecu- 
tions there had been during that time ? 

Senator Dopp. We didn’t ask him, but what difference does it make? 
He says they haven’t hampered or hindered. You say it very likely 
will, but there hasn’t been any for 20 years. 

Senator Kratine. You think, do you, that there is no case where a 
person should be prosecuted both federally and by the State where the 
same act constitutes both a Federal and a State crime? 

Do you think there should be an additional bar against it? 

Mr. Snyper. I haven’t studied the double jeopardy decisions of the 
Supreme Court, Senator, to give any kind of a definitive answer. 

My impression is that the spirit of the constitutional provision on 
double jeopardy ought to prevent that kind of thing; that a man ought 
to be prosecuted only once for the same crime. 

Senator Dopp. I think you are right about that. I feel that way 
myself. 

‘Senator Keatinc. Well, I think so also, but I would leave it in the 
hands, I think, of the competent law enforcement officials rather than 
barring it by law. 

Now I want to put this case out to you. A Negro comes in to vote 
and the election official hits him in the face and knocks him down. 

He is tried and convicted in the State court and is fined $5 for the 
offense. He has also committed a Federal crime. 

Do you think he should be prosecuted for that Federal crime? 

Mr. Snyper. If I recall the double jeopardy cases, they are rather 
complicated on whether it is the same act or same charge. 

Senator Keatine. Well, he would be charged with assault in the 
local court and be charged, under the criminal sections of the civil 
rights law as they now exist, with a Federal offense. 

If your State tried him and convicted him and fined him $5, do you 
think it should rest there or should he be tried by the Federal courts? 

Mr. Snyper. That is a very difficult question. I don’t know that I 
could really answer that. Perhaps the court should make an excep- 
tion in that particular case. 

Senator Kratine. It wouldn’t take me very long to give the answer 
in the case, but I leave it to you on what your answer is. 

I think, without question, such cases should be prosecuted under the 
Federal statutes. 

Senator Dopp. You might think that we are trying to give you a 
hard time, but we are really trying to find out. 

Mr. Snyper. I appreciate the opportunity to exchange ideas. 
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_ Now S. 1303 would apply new and far-reaching statutory restric. 
tions on the right to travel abroad. It would prohibit the issuance of 
passports to Communists and Communist sympathizers as well as 
those whose travel the Secretary of State believes would— 
be contrary to the national welfare, safety, or security, or otherwise prejudicig} 
to the interest of the United States. 

S. 1303 also authorizes the Secretary of State to withhold a pags. 
port on the basis of confidential information. 

The bill follows the Supreme Court’s June 1958 decision in the Kent 
Briehl, and Dayton cases, striking down somewhat similar State 
Department regulations as not authorized by statute. 

The Court’s language indicates S. 1303 may well be unconstitutional 
in important respects. While the decision of the Supreme Court jn 
these cases did not rest upon constitutional grounds, the majority of 
the Court could hardly have spoken more plainly when they said in the 
Kent case: 

To repeat, we deal here with a constitutional right of the citizen, a right which 
we must assume Congress will be faithful to respect. 

We would be faced with important constitutional questions were we to hold 
that Congress, by section 1185 and section 211(a), had given the Secretary au- 
thority to withhold passports to citizens because of their beliefs or associations. 

We also oppose S. 1303 because, in our view, it would restrict indi- 
vidual citizens in the exercise of the freedom to go abroad, a freedom 
that Americans by the hundreds of thousands are now enjoying an- 
nually, and it would do so without any justification in terms of na- 
tional security, for we believe it would not have the effect of increas- 
ing national security. 

If it is ideas that we are afraid of, we cannot confine them within 
this country through passport control. 

As the Wall Street Journal editorialized in approving the issuance 
of a passport to Paul Robeson: 

* * * what off-key remarks can Robeson make overseas that he hasn’t said 
right here at home? And what has he said here that hasn’t got overseas? 

If it is spies or saboteurs that we are afraid of, denial of passports 
is not the proper remedy, nor is it likely to interfere very much with 
the travel of the real purveyor of secret information. 

In a statement issued March 5, 1958, the American Friends Service 
Committee said : 


It is our belief that freedom to travel outside one’s own land is a fundamental 
right and not a privilege to be offered or withheld on the basis of administration 


discretion. 

With your permission I would like to submit the remainder of that 
statement for inclusion in the record of these proceedings. 

Senator Dopp. Very well, it will be inserted in the record at this 
point. 

(The document referred to is as follows :) 


Tue RicuHt To TRAVEL 


A statement by the American Friends Service Committee, March 5, 1958 


It is our belief that freedom to travel outside one’s own land is a fundamental 
right and not a privilege to be offered or withheld on the basis of administrative 
discretion. This position was assumed until very recently in our history. It has 
again been reaffirmed in the United Nations Declaration of Human Rights—“the 
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right of everyone to leave any country, including his own, and to return to his 
country.” It finds its ultimate justification in a religious perception of the na- 
ture of man, which insists on the potential worth of every human personality, and 
which undergirds our U.S. Constitution. 

Because we regard this right as an important one, we are disturbed by the in- 
creasing tendency of the Department of State to place restrictions on it. Not 
only are certain areas arbitrarily determined to be “off limits” for U.S. travelers, 
put a political test has now been added to the passport application form. We 
have appreciated the flexibility which the Department has recently shown by 
setting aside these barriers to free travel in a few specific cases. We believe, 
however, that both the restrictions and the exceptions reflect the position of the 
Department that ‘travel is a privilege and not a right.” 

We believe on religious grounds that it is wise to avoid a climate of fear which 
inhibits the free search for truth, and is therefore a violation of human dignity. 
When citizens know that their opportunity to travel is subject to governmental 
restrictions they become timid about expressing unorthodox ideas or associat- 
ing with anyone who might not be “safe.” We are fearful for the vitality of 
poth our religious faith and our free society if this kind of subtle self-censorship 
js allowed to grow in our country. 

Beyond these considerations of principle we see very practical reasons for un- 
restricted travel in the role that free human intercourse plays in the breakdown 
of national barriers and the building of human understanding. There are those 
travelers whose business it is to interpret, to inform, and to educate, and there 
are those, among them Friends, who have felt a religious call to engage in rec- 
onciling efforts across the world as the spirit moved them. However, the prin- 
ciple is equally valid for all and ought to be the prerogative of selected “safe” 
persons or groups whose “safety” is determined by the subjective judgment of 
some civil servant. Nor should travel be contingent upon problems of diplomatic 
recognition or international friction, even though this means that individuals 
must be ready to assume responsibility for their own safety and welfare when 
they venture into areas where the Government cannot assume these responsi- 
bilities in the normal manner. 

The democratic faith in freedom of expression and belief permits the tolera- 
tion of the most unpopular views. This freedom may be legitimately limited 
only by concrete evidence of present intent to commit sabotage or other un- 
lawful acts. There are methods other than a political test to control this prob- 
lem. We firmly believe that the basic values of a democratic nation are more 
surely safeguarded when the right of its citizens to unrestricted travel is main- 
tained than when that right is curbed by arbitrary and obscure controls. 


Mr. Snyper. Instead of S. 1303, we would support the approach 
taken in S. 806, the “Right To Travel Abroad Act,” sponsored by 
Senators Humphrey, Anderson, Chavez, Hennings, Morse, Neuberger, 
and Symington, which is now pending before the Foreign Relations 
Committee. 

Mr. Sourwine. Mr. Chairman, may I ask a question ? 

Senator Dopp. Yes. 

Mr. Sourwine. You referred to the Kent, Briehl, and Dayton cases. 

You are aware that, in the Dayton case, the Secretary of State 
denied a passport stating that he did so because to grant it would 
be contrary to the national security of the country and that the Su- 
preme Court said this was an impermissible reason for refusing to 
grant it. 

The Court did not take issue with the Secretary’s finding. It sim- 
ply, in effect, sustained a demurrer against him. 

The Court, of course, was acting on its interpretation of the statute 
that Congress had passed, and I don’t think it can be said that the 
Court. meant such a reason was impermissible in theory, but only 
impermissible under the statute that the Congress had written. 

Do you believe that, in principle, and without regard to what the 
statute might provide, it is constitutionally impermissible to deny a 
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passport because to grant it would be contrary to the national security 
of the country ¢ ; 

Mr. Snyper. Well, we believe basically in the right to travel abroad 
as citizens and we recognize that there ought to be and probably are 
some reasons for restricting that right. 

There are some in the law now, as I understand, people under jn- 
dictment and so on, and certainly there are certain areas where pags- 
ports ought to be restricted. But, when you get into the field of beliefs 
and associations, no. 

Senator Dopp. What areas other than that are you suggesting? 

Mr. Snyper. In the present law ? 

Senator Dopp. In the new law, what do you think would be per. 
missible? You said there were probably several. What did you have 
in mind ? 

Mr. Snyper. Well, I would think there are very few of them where 
this ought to be restricted. 

Senator Keatinc. What other? The chairman’s question is, “What 
others, besides persons under indictment ¢” 

Mr. Snyper. Well, I think there is one present law now that if a 
person is fleeing from the court. 

Senator Dopp. That would be essentially the same as the person 
under indictment. 

Mr. Snyper. I think there may be one where he owes the State De- 
partment money for previous return passage from abroad. 

Senator Kreatrne. You think owing the State Department money 
is more serious than advocating the overthrow of the U.S. Government 
by force and violence ? 

Mr. Snyper. I am stating what is my impression of the present law. 

I don’t know as I would make that a condition for it or not. y 

Senator Dopp. The point is, I think you said you thought there 
were several instances where it would be proper or permissible to 
restrict. 

You haven’t told us what they are. 

Mr. Snyper. Well, I would confine it pretty narrowly, I think, to 
cases where, if a person went abroad, he would be interfering with 
the judicial process. 

Senator Dopp. Let me tell you what is bothering me. If you say, 
“T don’t believe in any of this,” I can understand that, 

If you say, “I believe in some,” I think you ought to tell us what 
they are, and why you believe in them. 

Mr. Snyper. Well, I guess I have indicated, Senator, those areas 
where I feel there ought to be some restrictions with regard to inter- 
fering with the judicial process, but when you get into the field of 
beliefs, associations of a person, and what. have you—— 

Senator Keatinc. What do you mean by the interference with the 
judicial process ? 

Mr. Snyper. Well, if a person is under indictment and tries to leave. 

Senator Keatrna. I see. 

Mr. Snyver. If he is on bail and tries to leave; something like that. 

Senator Dopp. Well, the matter of jurisdiction, of course, isn’t what 
we are talking about here. 

We would be very much interested if you have a suggestion to make 
about the type of activity that you really believe calls for restrictions 
with respect to the freedom of travel. 
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It has been said here several times, and we haven’t pinned it down. 
It is such a general statement that it doesn’t help us very much. 

If the witness has a particular example for us, we would like to 
have it. 

Mr. Snyper. Here is the language of S. 806 to which I referred, 
section 4: 

Following are the only restrictions which may be imposed by the Government 
of the United States upon the travel abroad of persons under this Act: 

(a) Following a declaration of war by the Congress, the President may issue 
regulations and modify or evoke such regulations to govern the movement of 
persons out of or into the United States and its possessions. 

Senator Dopp. I don’t think anybody has any difficulty about that, 
ina state of war. 

I don’t think that is any problem for us legislators at all. 

What is the next one? 

Mr. Snyder (reading) : 

(b) Following the outbreak of hostilities in which the Armed Forces of the 
United States participate. 

I take it that is to take care of a situation where there is armed 
conflict. 

Senator Dopp. I have never heard anybody suggest that restrictions 
of travel in national emergency or in war constitute unlawful inter- 
ference, have you? 

Mr. Snyper. No, I think there it is the right of the Government. 

(c) The Secretary of State may refuse to issue a passport to, or limit the use 
of a passport by any person under indictment or sentence for the commission 
of a felony. 

Senator Dopp. Well, I think all are agreed on that. I never heard 
anyone Say a person under indictment or conviction should be allowed 
to leave the country. 

We have no problem about that, I can assure you. 

What is the next one? 

Mr. Snyper. That is all there are. 

Senator Dopp. That doesn’t help us very much. 

Senator Keatrne. Let me ask a question. 

Forgetting the language of S. 1303 or any reference to the inter- 
ference with our national security or anything of that sort, do you 
think that an open and avowed, dedicated Communist who has en- 
gaged in Communist activities in this country, and there is clear and 
convincing proof it has happened—and I am stating the strong case— 
should be allowed to get a passport and be allowed to go anywhere in 
the world to conspire with others? 

In other words, if you limited the bill to cases of that character, 

what would be your views? 
_ Mr. Snyver. I think even in a case of that character, Senator Keat- 
ing, 1 would question about the bill itself because I think there are 
other considerations here which are equally or more important; the 
right to travel is an important right. 

t is the kind of thing that seems to me the United States ought to 
be standing for in the world today. For an open and avowed Com- 
munist to go to another country and make his statements, it seems to 
me is less impressive and adverse to the interests of the United States 


? 
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than to have it generally known abroad in the world that we are re. 
stricting those people and will not let them travel abroad. 

Senator Keating. Suppose in his statement, and again I am givin 
you a very strong case, but in his statement of purpose he says, “I am 
going abroad to meet with other Communists for the purpose of cop. 
ferring and conspiring together.” 

Senator Dopp. “And to overthrow the Government of the United 
States.” 

Senator Keatine. Yes; do you think the Secretary of State should 
have the power to deny him a passport ? 

Mr. Snyper. Well, I think if that activity which he is going abroad 
for is illegal, that activity should be punished and the Government 
should not deal with it by trying to stop him from getting a passport, 

Senator Kratina. In other words, you would let him go and after 
he had accomplished the conspiracy and if he ever decided to come back 
here, try to punish him for what he had done rather than to prevent 
him ? 

Mr. Snyper. In an effort to get established this idea of the right of 
travel throughout the world. 

Senator Kerattne. I understand that. I would appreciate it if 
you would answer my question as to whether you think it would be 
preferable in that case to let him go and carry on his machinations 
and then if he came back here to prosecute him criminally. 

Would that be preferable do you think ? 

Mr. Snyper. That would be my general idea of the approach we 
ought to take. If you do stand for the right to travel you have to 
deal with these hard cases and make your choices as to which is more 
important so far as our national policy is concerned. 

It seems to me it would be very fine—it is very fine now that our 
Government policy is this way. 

Senator Keatrne. You are aware that since the decision in those 
cases there have been over 1,000 applications to the State Department 
from people who didn’t apply before and as to whom the State De- 
partment has adverse information as to their loyalty and dedication 
to the U.S. Government ? 

Mr. Snyper. Yes; I understand that. 

Mr. Sourwine. Assume the case of a man, and I doubt if I can 
make this any stronger than Senator Keating’s case, but assume the 
case of a man whose beliefs and associations include association with 
a known spy ring in this country and who was present where the spy 
ring was doing their photostating of secret documents to be taken 
abroad. Would you grant that man a passport ? 

Mr. Snyper. Well, it seems to me the question should be whether 
he can be indicted for his activity in connection with that spy ring, 
and that is a wholly separate question from the passport question. 
Mr. Sourwine. You would say if he has not been indicted he is 
entitled to a passport ? 

Mr. Snyper. That would be my impression and belief. Withhold- 
ing a passport ought not to be used as a means of punishment. 

Senator Krarinea. If the enforcement authorities are closing in on 
him and trying to make a case on this big spy ring and he decides 
it is time for him to light out, you wouldn’t permit the Secretary of 





Stal 
cow 


ga S 
2 THTND npn = 


S 3 
= a 
bt oD ee he SOP) ee 


Ss 


yu 
P ( 
po 
hi 

' 
lov 


th 
la 





of con- 
United 
should 


abroad 
rmment 
ssport, 
d after 
ne back 
yrevent 


ight of 


e it if 
uld be 


nations 


ach we 
1ave to 
S more 


1at our 


1 those 
rtment 
ite De- 
ication 


I ean 
me the 
n with 
he spy 
: taken 


‘hether 
y ring, 
tion. 

1 he is 


hhold- 


y in on 
lecides 
ary of 


PROPOSED ANTISUBVERSION LEGISLATION 445 


State to stop him from getting on a plane and heading out of the 
country before he could be identified ? 

Mr. Snyper. Well, it is my understanding that he could go north 

or south without a passport. 

Senator Keating. That istrue. 

Senator Dopp. Let’s take it on the assumption stated and that he 
goes ea st or west. 

Mr. Snyper. I understand he can go south and then east or west. 

Senator Dopp. Th: at is playing w ith words. This is something you 
can give us your opinion on. 

Let’s assume the worst, that he is not going north or south to Canada 
or to Mexico, but either east or west. 

Tell us what you think about that. 

Mr. Sxyper. I will have to reiterate my belief that the right 
to travel is something which ought to be firmly upheld and that ‘the 
granting or denying of a passport ought not to be used as a substitute 
punishment for some other kind of prohibited act. 

Senator Dopp. That is the answer to the question Senator Keating 
posed. 

You would let that fellow go ? 

Mr. Snyper. Well, if the Government doesn’t have a case against 
him. 

Senator Keatinc. That isn’t the situation. You would let the fel- 
low go under the stated facts I have given you? 

Senator Dopp. Have you ever been in the law enforcement business? 

Mr. Snyper. No; I never have. 

Senator Dopp. Well, maybe it would help you. I think I can say 
the situation Senator Keating has presented is not at all unusual in 
law enforcement. 

Very often the prosecuting authorities are not able to complete their 
case sufficiently to warrant prosecution within a certain period of time. 
The period of time here would be before he leaves the country, and 
it would be entirely reasonable to assume that he is leaving to carry 
information or to further the spy ring’s objective to do harm tous, and 
in that case you think this country ‘should be defenseless in that set 
of facts? 

Mr. Snyper. Well, I think there are other considerations here, 
Senator. 

Senator Dopp. I know there are, but what about those considera- 
tions ? 

I wish you would give us your opinion. 

Mr. Sxyver. T think that these restrictions on travel, as set forth 
in S. 806, are the kind of restrictions that ought to be applied. 

Senator Keatine. That isn’t the problem, Mr. Snyder. We are not 
talking about any specific legislation. There is language in all these 
bills. We are talking about a specific pinpointed case of a person 
known to be engaged in a spy ring, in espionage work, but prior to 
indictment so that he wouldn't come under this. 

Should there be any restriction on the granting of a passport ? 

Mr. Snyper. I think that the Government should make its case 
against him on the substantive grounds and should, barring that, say 
that he is entitled toa passport. 
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Senator Keating. As you pointed out, he could travel to Canada 
and Mexico without one, but he would be there without a passport 
and those are very friendly countries and they would undoubtedly 
cooperate with us in returning him to this country. 

I think you have made your position clear. 

Mr. Snyper. May I turn very briefly to S. 1805 ? 

This bill would prohibit advocacy of forcible overthrow of the 
Government, “without regard to the immediate probable effect of such 
action.” 

It deals with one of the issues decided by the Supreme Court in the 
Yates case. 

American tradition differentiates between advocacy of unpopular 
ideas and overt criminal acts, and we oppose any attempt to abolish 
this distinction. 

We believe the Government can deal effectively with persons guilty 
of treason, violation of public trust, sabotage, espionage, and sub- 
version without violating traditional concepts of due process of law, 

We urge this subcommittee not to approve 8S. 1505 because it is an 
attempt, which would probably not be sustained by the courts, to de- 
stroy the distinction which has been drawn by the Supreme Court 
between constitutionally protected free speech and speech which can 
be prohibited by the Government. The recent reformulation of this 
test in the case of Dennis versus the United States is as follows: 

Chief Judge Learned Hand, writing for the majority below, interpreted the 
phrase as follows: 

“In each case courts must ask whether the gravity of the ‘evil’ discounted 
by its improbability, justifies such invasion of free speech as is necessary to 
avoid the danger.” 

We adopt this statement of the rule. 

S. 1305 seeks to eliminate from the test the factor of probability, 
Any diminution of the area within which American citizens are free 
to speak and associate as they wish, even if such diminution be con- 
stitutionally permissible, must be opposed as a threat to that freedom 
which above all others is central to the democratic process; that is the 
exchange of ideas. 

On the Federal loyalty security program, S. 1304, In Cole versus 
Young, the Supreme Court confined the operation of the Federal 
loyalty security program to sensitive positions. 

S. 1804 would extend it to nonsensitive positions as well. We be- 
lieve the need to change the present law has not been demonstrated. 

In summary, we urge the subcommittee not to approve these pend- 
ing bills because we believe several of them offend both the letter and 
the spirit of our Constitution, and if enacted into law, would, in time, 
be declared invalid by the U.S. Supreme Court. 

Moreover, we believe all the pending bills represent substantial ex- 
tensions of a system of security legislation which has succeeded only 
in making all of us a bit less secure. <A bit less secure as individuals, 
in the enjoyment of that climate of freedom under which this country 
has achieved greatness; and a bit less secure as a nation, as we con- 
tinue to consider laws which make other countries wonder whether we 
have come to distrust our own democratic processes. 

This is a time when our country can well afford to abandon the 
passion for security at any price which has gripped us since the be- 
ginning of the cold war. 
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The hearings earlier this week to remove the loyalty oath from the 
National Defense Education Act of 1958, before Senator Kennedy’s 
subcommittee of the Senate Labor Committee, are one encouraging 
sign of a trend in this direction. Are 

This is a time to realize that the cold war is going to be a long-term 
struggle between opposing ideologies for the support of the uncom- 
mitted peoples. . ; } 

Our belief in democracy and freedom are likely to prevail only if 
we maintain and strengthen those freedoms at home, while extending 
the hand of friendship abroad. 

This is a time also to recognize that true national security can only 
be achieved in a world where men and nations turn to law and the 
courts to protect their basic rights and liberties, and it is to the build- 
ing of this kind of world that our best energies ought to be devoted. 

I want to express my appreciation for the opportunity to appear 
before this committee and express these views. 

Senator Dopp. You don’t need to appreciate it at all. It is your 
right. Weare glad you took your time and interest to come here. 

Thank you very much for coming. 

Senator Kearina. There is just one question I would like to ask. 
You haven’t dealt with the bill or bills to correct the interpretations 
placed on the word “organize” in the Smith Act. 

Do you oppose those bills too? 

Mr. Snyper. Well, I dealt here, Senator Keating, with those bills 
on which our committee has done some studying and has stated our 
position. We have not discussed that particular question, so I took 
no position on it. 

Senator Keattne. Do you favor the repeal of the Smith Act? 

Mr. Snyper. Our committee feels that in line with maintaining 
the distinction between advocacy in action, the Smith Act ought to be 
changed substantially. 

Senator Keattne. Should be changed? 

Mr. Snyper. Or repealed. 

Senator Keattne. Well, it has been changed. The interpretation 
has been changed by the Supreme Court decision, the Yates decision, 
in two respects. 

They are quite different, but do you favor the repeal of the Smith 
Act ? 

Mr. Snyper. Well, our statement of policy is not that direct. 

It says that we favor changes to bring it more in line with this 
distinction which we see between advocacy and overt criminal acts. 

Senator Keatrne. All right. Thank you. 

Senator Dopp. Thank you again, Mr. Snyder. 

Mr. Ginzburg? 

Mr. Ginzburg, we thank you for taking time to come here. We look 
forward with interest to your testimony. 


STATEMENT OF BENJAMIN GINZBURG, NORWALK, CONN. 


_Mr. Grnzpurc. Mr. Chairman, I appreciate the opportunity to tes- 
tify before this committee. My name is Benjamin Ginzburg. I live 
in Kast Norwalk,Conn. In order to facilitate the research and writing 


Tam doing at the present time, I also maintain a residence in Arling- 
ton, Va. 
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Tam a former research director of the Senate Subcommittee on Cop. 

stitutional Rights, and have just published a book, “Rededication to 
Freedom,” advoec: ating the full application of the Bill of Rights to oy 
domestic problems of today. 
_ I speak for no organization or group, nor has any organization or 
group put me forw ard as a hidden agent or stooge to express views 
they are interested in propagating. I may add that my friend, George 
Sokolsky, who strongly disagrees with my views, has warned that if 
anybody calls me a C ommunist he will denounce him as a lis ar, 

Asa result of my intimate contacts with the operation of the loy: alty- 
security programs I have had the incredible ex xperience of finding my- 
self in the position of the little boy in the Hans Christian Andersen 
story, “The Emperor’s Clothes.” You will recall that in the story, at 
a time when all the courtiers were competing with one another in ex- 
tolling the beauty and style of the emperor’s new suit, it was given to 
the little boy to recognize—and to blurt out—the fact that the em- 
peror had no clothes on at all. 

Mr. Chairman, it has been given to me to blurt out the fact that 
“King Security,” too, is stark naked. I say that the whole system of 
loy alty- -security programs, congressional internal security investiga- 
tions, and antisedition legislation and prosecutions—the whole three- 
fold scheme of abr idging Bill of Rights guarantees in order to cope 
with a life-and-death menace to the Nation—rests on a collective emo- 
tional delusion. 

I say that we have talked ourselves into a collective per ‘secution 
complex—into a belief that the diminishing handful of Communists in 
our midst poses such a grave threat to our system of government that 
we must sacrifice the Bill of Rights—particularly the all-important 
first amendment—and punish persons, not for acts established by ob- 
jective rules of evidence, but for opinions, sympathies, and associa- 
tions. 

Since these are matters on which there can be no objective rules of 
evidence, we end up by punishing people not only for the harboring of 
unorthodox opinions, sympathies, and associations, but also ‘and 
merely because some faceless informer on the public payroll, or some 
security officer playing the security numbers game, happens to accuse 
them of such things. 

(At this point, Senator Keating left the hearing room.) 

Mr. Ginzpure. In short, in the name of protecting our system of free 
government from C ommunist subv ersion, we have allowed our govern- 
mental agencies to subvert and undermine our cherished freedoms, and 
to subvert and undermine them not just for Communists but for all 
of us. 

Before I go any further, I want to emphasize that, while I regard 
the menace of 2 Communist revolution in this country as 100 percent 
fiction, I recognize that Communist-connected espionage exists and 
that it poses a real problem. But I say that this is a problem that has 
to be handled by counterintelligence and other rational methods of 
vigilance, and not on the basis of proscribing persons because of un- 
orthodox opinions or associations they held in the 1930's or 1940's 
when the whole climate of opinion was different. 

The official testimony of the late Seth Richardson, head of the Tru- 
man loyalty program, and the summary of cases given in the 1956 re- 
port of your sister committee, the Senate Committee on Post: Office and 
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Civil Service, demonstrate that not a single spy has been caught by the 
lovalty-security programs. 

‘On the other hand, we know for a fact that spies who have been 
caught by other methods, such as Judith Coplon and Joseph S. Peter: 
sen, had experienced no difficulty in slipping through the meshes of 
the Truman and Eisenhower ideological screening procedures. 

The use of ideological security programs (with their fantastic in- 
dividual injustices and their imposition of a stifling curtain of thought 
control) for the purpose of catching spies, is reminiscent. of the 
Chinese tale of the peasant who burns his house down in order to roast 
his pig. In our case we are burning the house down without even 
setting any roast pork. 

What stands out at the present time is the fact that the American 
people as a whole are no longer taken in by the myth of the domestic 
Communist menace, and that it is only the professional Communist- 
hunting agencies, in the Government and out, who are puffing up the 
Red hobgoblin. 

The best demonstration of the puffup to maintain the myth is pro- 
vided by FBI Director J. Edgar Hoover's statement in the April 
issue of the FBI Law Enforcement Bulletin that— 
to an alarming and shameful degree, the present apathy of many Americans to, 
the Communist threat gives mute testimony to the success of [a] deceitful Red 
plot. 

In the same statement Mr. Hoover asserts that “the Red giant in 
America is not asleep,” and that “the threat of domestic communism 
within our boundaries is real,” but does not cite any concrete facts to 
support his assertion. ; 

Senator Dopp. Let me ask you a question at that point, Mr. Ginz- 
burg. Do you think he is an experienced man in this field qualified to 
render an opinion to the American people on this subject or not ? 

Mr. Grnzpura. I have written a letter dealing with that subject to 
the Washington Post in which I point out that it is not true that I don’t 
like cops. 1 like cops—and Mr. Hoover is our No. 1 policeman—when 
they perform the functions for which we hire them. But I don’t like 
them setting policy on the Bill of Rights or setting policy in other 
matters. Imaysay I am going to put in the record—— 

Senator Dopp. That isn’t what I asked you. I asked you whether 
or not you thought he was qualified to render an opinion as to the 
menace domestically from the Communists in this country. 

Mr. Ginzpurc. I am going to deal with that. 

Senator Dopp. Qualified by experience and training. 

Mr. Ginzeure. 1 will anticipate what I am going to say in a little 
while, that these persons have an emotional investment in the Com- 
munist menace and they, for that reason, find it difficult to appraise 
the facts correctly. 

Senator Dopp. What qualification do you have to deny what he 
says ? 

Mr. Ginzpura. I have handled hundreds of security cases. I have 
seen what the record shows. I have seen, for example, the published 
record before the Supreme Court on the William Greene industrial 
security case and on the Charles Allen Taylor industrial security case, 
and if you think that these security cases deal with Communists, all 
you have got to do is to look in these records and you will see that 





a eviews 


'. 





450 PROPOSED ANTISUBVERSION LEGISLATION 


they don’t deal with people who have any rational connection with 
communism. 

Senator Dopp. We have certainly wasted an awful lot of money 
in the last 20 years. 

Mr. Grnzpura. I believe so. 

Senator Dopp. Go ahead. 

Mr. Grvzpurc. May I say at once that I do not ascribe any corrupt 
or materialistic motives to Mr. Hoover, to the FBI, or to the various 
other Communist-hunting agencies, in puffing up the Red menace, | 
emphatically reject the notion that they are willfully exaggeratin 
the Red menace in order to perpetuate jobs and positions of power 
and influence. 


What I do say is that all these groups—and I include your ovy | 


committee among them—have a vast emotional investment in the 


Communist menace, and this investment is calculated to warp the | 


faculty of objective judgment on the nature and magnitude of the 
menace. 


I believe that this subcommittee has such a deep emotional stake in | 


the Red menace that its judgment of objective conditions is seriously 


affected. In view of the fact that all the Senate bills considered at | 


these hearings involve either directly or indirectly the further abridg. 
ment of ist amendment freedoms beyond present practice, and in 
view of the fact that such further abridgment can be justified only by 
the objective existence of a life-and-death danger to the Nation, I 


call upon the committee to suspend further consideration of these 
bills. 


Let us not pass any more Bill-of-Rights-abridging legislation to | 


deal with the Communist menace until we are sure that the menace 
exists. 

I have said that, in my judgment, the domestic Communist menace 
isa myth. But I don’t ask you to accept my judgment on this. In- 
stead I propose that an impartial, nonpolitical body such as the Social 
Science Research Council be invited to appoint a group of social and 
political scientists to make an investigation and to report, not on 
policy, but on the facts which should underlie decisions on policy. 

To this group of social and political scientists would be put the 
following questions: 

1. What is the social cost of ideological security programs and 
congressional ideological inquiries, whom do they hit—is it Com- 
munists exclusively or non-Communists as well—and what effect do 
they have on free discussion and the willingness of men to join or- 
ganizations for constructive social purposes ? 

2. In the light of our historical experience, is the present. threat 
from domestic communism—the threat in the year 1959—sufficiently 
great as to justify the abridgment of 1st amendment freedoms? 

3. Have the loyalty-security programs and the congressional 
ideological inquiries been effective in reducing whatever threat exists 
in domestic communism? (The 1958 Annual Report of the Un- 
American Activities Committee, p. 3, indicates that the effect of these 
programs and inquiries has been simply to drive Communists under- 


eround, in contrast to Communists who have been genuinely disil- | 


Iusioned as a result of personal experiences and the persuasion of 
events. ) 





To. 


rat 
c0e: 


“let 
pre 


to t 
Rec 


» able 


con 
the 
but 
tria 
the 
viet 
lent 





n with 
money | 


orrupt | 
Various 

lace, I | 
erating | 
| power | 


ur Own | 

in the | 
arp the | 
of the 


stake in | 
-riously 
ered at | 
abridg- 
and in 
only by 
ation, I 
rf these 


ation to 
menace 


menace | 
1is. In. 
e Social 
cial and 
not on 
olicy. 
put the 


ims and 
it Com- 
affect do 
join or- | 


it. threat 
fficiently 
s? 
ressional 
at exists 
the Un- 
of these 
‘'s under- 
sly disil- | 


asion of 


PROPOSED ANTISUBVERSION LEGISLATION 451 


4, Are the ideological security programs effective in catching spies 
or preventing espionage What is the financial cost of these pro- 
grams in the national security field, and what is the effect of these 

rograms on the speed of defense production ? 

We have had investigations of the loyalty-security programs by 
the Commission on Government Security, by the Association of the 
Bar of the city of New York, and by the Senate Committee on Post 
Office and Civil Service. 

All of these investigations started with the premise that we need 
a security program to cope with a Communist menace and all came 
to a conclusion that repeated the premise they started with, namely, 
that we need a security program to cope with an assumed Communist 
menace. 

The questions or topics of reference I have phrased for the consid- 
eration of a committee of social and political scientists are intended 
only as rough suggestions. I am sure your committee could itself 
well define the scope of the scholarly investigation if it would only 
agree that the fundamental premise on which the loyalty-security pro- 
grams and other legislative actions have been built is open to rea- 
sonable doubt. 

Granting that there is a domestic Communist movement inimical 
to the interests of this country, the question is whether it is so menac- 
ing as to warrant the kind of erosion of our constitutional freedoms 
that has been allowed to develop in the name of coping with the 
Communist threat. 

Until that question is decided by a scholarly scientific inquiry of 
the kind for which the Social Science Research Council is eminently 
qualified, IT submit that no further expansion of loyalty-security pro- 
grams and other so-called antisubversive legislation should be under- 
taken. 

This is the end of my statement. I would like to submit for the 
record the text of Mr. Hoover’s statement or signed editorial in the 
April 1, 1959, issue of the FBI Law Enforcement Bulletin. 

Senator Dopp. We will be very happy to have it. It will be in- 
cluded in the record. 

(The statement above referred to reads as follows :) 


U.S. DEPARTMENT OF JUSTICE, 
FEDERAL BUREAU OF INVESTIGATION, 
Washington, D.C., April 1, 1959. 
To All Law Enforcement Officials: 

Once again the hucksters of hyprocrisy in the worldwide Communist appa- 
ratus are echoing for the peoples of the free world the siren song of “peace and 
coexistence.” The leaders of domestic communism in the United States, joined 
by duped or unthinking sympathizers, are loudly singing falsetto choruses of 
“let’s be friendly” tunes. In our own Nation, the voice of Eugene Dennis, the 
previously convicted General Secretary of the Communist Party, U.S.A., extolls 
the “peace initiatives” of Soviet Russia. 

To an alarming and shameful degree, the present apathy of many Americans 
to the Communist threat gives mute testimony to the success of this deceitful 
Red plot. Enjoying the liberty and plenty of America, these people seem un- 


» able or unwilling to learn from the plight of the enslaved millions in the Red- 


conquered countries. Apparently the passage of time has considerably dimmed 
the memory of the Communist atrocities on American soldiers in Korea. All 
but forgotten is the evidence of treachery brought out so clearly in the court 
trials of top-echelon leaders of communism in America. No less than six of 
the seven current national officers of the Communist Party, U.S.A., were con- 
victed in these trials as criminals who conspired to teach or advocate the vio- 
lent overthrow of the American Government. 
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For the alert and thinking citizen, no cloak or camouflage can conceal the 
fact that the Communist Party U.S.A.—in the past, present, and future—is the 
willing tool of the Moscow masters of deceit. Participating as official delegates 
at the 21st congress of the Communist Party of the Soviet Union, held earlier 
this year in Moscow, were representatives of the Communist Party, U.S.A. The 
appearance—on order; the purpose—to obtain instructions. Uncertain of the 
party line in some courses, such as exploitation of the Negro people for selfish 
Red motives, the ringleaders of communism in the United States are now ready 
to go into full- scale action. 

A basic rule book and policy guide for these subversives in America is the 
“World Marxist Review.” As a means of assuring tightened control over syp. 
ject Communist parties scattered throughout the world, this international jour. 
nal was established in Prague, Czechoslovakia, in the summer of 1958. In the 
directives of the ‘World Marxist Review” can be found the objectives of world. 
wide communism which are identical with the blueprints of the Communist 
Party, U.S.A. 

The danger to the national security should assuredly be evident in the feverish 
activities and spirited optimism of the Communist Party, U.S.A. Foremost tar. 
gets in the new offensive are labor groups and basic industries, including steel, 
shipping, automobiles, and transportation, with particular emphasis on railroads, 
Throughout the Nation, dedicated party members are distributing the literature 
of Communist grist mills in an all-out effort to degrade the American economic 
system, infiltrate labor organizations, and beguile workers into the camp of 
communism. 

An evaluation of the current Communist programs in the United States re 
veals definite long-range plans for expansion on the American scene. Curtailed 
during the underground phase of the party, recruitment of new members is now 
of major importance. The revitalization of a youth movement to insure con- 
tinuity of command and strength is a primary objective. High on the priority 
list is an accelerated educational program, specializing in leadership courses 
and featuring national party leaders as instructors. Already these additional 
schools of subversion have begun and others have been scheduled for various 
parts of the country. 

The Red giant in America is not asleep. For the preservation of our tradi- 
tional freedoms and for the welfare of our Nation, the citizens of America 
cannot afford to relax the vigilance which is the price of liberty. The threat of 
domestic communism within our boundaries is real. Communism can conquer 
a Nation not only through attack but also through attrition—the gradual chip- 
ping away at the historic rights and freedoms of the people. If we let our guard 
down now, we could live to regret our folly for many years. 

Very truly yours, 
JOHN EpGar Hoover, Director, 

Mr. Grnzpera. I am ready to answer questions if there are any. 

Senator Dopp. Do you have anything else to tell us? 

Mr. Grnzperc. I would say this: In listening here to the discussion 
of policy with regard to the Supreme Court, I feel that. most. liberals 
miss the point. I think that we make a mistake in ae the 
Supreme Court to be the sole defender of our civil liberties. I don't 
think that the Supreme Court is meant by the nature of its other 
duties to serve that purpose. For example, in regard to its inter- 
pretation of other legislation dealing with the body of the Constitu- 
tion it has had to take the view that we are living under a flexible 
Constitution intended to endure for ages to come. 

And on the same principle they have had to take the view that 
they are not. going to invalidate any act of Congress unless they 
have to reach that. question. 

On the other hand, if we are out to defend the Bill of Rights from 
encroachment, a flexible Bill of Rights is no Bill of Rights. Also 
it is obvious that, by the policy of ‘waiting for a court decision, we 
tolerate all sorts of abridgments for 2 to 3 years before the cases ever 
get to the Supreme Court. 
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And finally I would say that I believe it is a little bit unfair 
neal the to criticize the Supreme Court for using its traditional method of 

vt interpretation, namely, to attempt to construe a statute so as to avoid 


delegates | q : cee ; F ‘ 
d earlier a constitutional question if it can be avoided. It is unfair to denounce 


A. The the Court, when it follows this method in civil rights cases, as engaging 
Nl Of ‘the in a tortured construction of the law. 
> ae The Court is here merely following its general policy with regard 
DW ready q 

"| to all laws. 


ca is the | Senator Dopp. Very well. Do you have anything else? 
ver sub- | Mr. Sourwine. Mr. Chairman, a few submissions for the record. 
ne | We have several letters. Here is one from Mrs. Joseph Whitlock of 
of world, | Philadelphia, from the Women’s International League for Peace and 
mmunist | Freedom. ; _ 
Senator Dopp. We will put them all in as a group. They are all 
everish addressed to the committee bearing on legislation before us? 
nost ta a . r: o. ye ee = . 
ne-aeae Mr. Sourwine. With an indication of a desire to be put on the 
ailroads, record. pe 
iterature Senator Dopp. They may be put in the record. 
economic | Mr. Sourwtne. This is a statement of the U.S. section of the Wom- 
os en’s International League for Peace and Freedom. Anda letter from 
tates re. Frederick C. McKee of Pittsburgh. 
Surtailed Senator Dopp. Same ruling. 
S is now (The statements and letters ordered into the record are printed 
ure con- below :) 
riori , 
) wane WoMEN’S INTERNATIONAL LEAGUE FOR PEACE AND FREEDOM, 
ditional San FRANcISCcCO BRANCH, 
various San Francisco, Calif., April 10, 1959. 
a Senator J. O. EASTLAND, 
ur tradi- Senate Office Building, 
America Washington, D.C. 
threat of DeaR SENATOR: Our organization, the International League for Peace and 
co Freedom, has great respect for the Supreme Court which is composed of men of 
nquer ; aeehs : : 
ual chip- integrity, chosen from seasoned jurists by our Presidents from either party. A 
ar guard reversal of their decision should not be considered lightly. 
We oppose House bill 2369, S. 527, S. 1299, S. 1800, S. 1303, S. 1804, and S. 1305 
and request that you hold hearings on the same. 
rector. §. 1301 and S. 1302 are under study but at present we oppose until you hold 
1 hearings on them also, to clarify intent. 
any. Sincerely, | 
Mrs. MyrtTLeE GALLAGHER. ; 
cussion 
liberals PHILADELPHIA, Pa., April 25, 1959. 
ing the Senator Tuomas J. Dopp, 
I don't U.S. Senate Internal Security Subcommittee. 
s other Deak Sir: This is to say that I heartily support the four bills: 
3 inter- S. 294, which will return to our States their constitutional right to enforce 
: State laws against subversion ; 
mnstitu- S. 527, to define the term “organize” as used in section 2385 of title 18 of the 
flexible United States Code (Smith act) ; 
H.R. 1992, relating to espionage and censorship ; 
w that H.R. 2369, to define “organize” as used in Smith act. 
a Yours sincerely, 
3S tney Mrs. JoseEPH WINLOCK. 
's from STATEMENT OF THE U.S. SEcTION, WOMEN’S INTERNATIONAL LEAGUE FOR PEACE 
: Also AND FREEDOM, IN OPPOSITION To S. 3 AND S§S. 1299 
ion, We 


a. ae The U.S. section of the Women’s International League for Peace and Freedom 
es @ | urgently requests the Senate Judiciary Committee to refuse to report favorably 


; 





454 PROPOSED ANTISUBVERSION LEGISLATION 






































































S. 3 which purports to establish rules of interpretation governing questions of 
the effect of acts of Congress on State laws and S. 1299, legislation which pup. 
ports to protect the effectiveness of State antisubversive laws against unintendeg 
Federal preemption. 

This legislation is intended to overcome the effect of the decision of the 
Supreme Court in the Nelson case, holding that Federal legislation in the fielg 
of subversive and seditious activities had superseded the enforcibility of the 
Pennsylvania sedition act. The Court, in the absence of a declared congres. 
sional intent that both Federal and State legislation be effective in the same 
field, held that the area of such activities had been preempted by Federal legis. 
lation. 

It is probable that the States may constitutionally prosecute subversive and 
seditious activities concurrently with the Federal Government if Congress, by 
the proposed legislation, gives them the right to do so. But the same factors 
which led the Court to hold that Federal legislation had preempted the fielg 
should lead this committee to reject the proposed legislation. The problems of 
security and defense are national, not State or local. Federal agencies, such as 
the FBI and the Internal Security Division of the Department of Justice are 
better equipped to deal with this problem than any State or local agency could 
possibly be. Confusion and chaos could only result from the attempt of each of 
the 50 States to deal with the problem in terms of its own legislation. 

As Chief Justice Warren pointed out in the Court’s decision in the Nelson 
case, while some State statutes dealing with sedition are carefully drawn, others 
are vague and fail to provide adequate safeguards for individual liberties. The 
delicate balance between the individual rights of the political nonconformist and 
the security of the Nation can best be preserved by leaving prosecutions for sub- 
versive activities to the Federal courts, where the full guarantees of the Bill of 
Rights obtain. 

Concurrent Federal and State jurisdiction also creates a serious question as 
to the compounding of punishment. Although the same act may constitutionally 
be an offense against both State and Nation, and double jeopardy not technically 
applicable, the sense of justice of the American people is rightly affronted by 
double punishment for the same act. 

Legislation declaring general congressional intent to leave State laws in effect 
unless the contrary is specifically provided or there is a direct and positive con- 
flict with Federal legislation is even more undesirable. For 150 years the Su- 
preme Court has dealt with the complicated and difficult problem of the relation- 
ship between State and Federal statutes operating in the same field. In arrivy- 
ing at yardsticks for the interpretation of State laws the Court has considered 
many facets of the problem, such as conflict, contrariness, repugance, difference, 
irreconcilibility, inconsistency, interference, etc. No one yardstick can possibly 
measure every case. By enacting the proposed bill Congress would override the 
painstakingly developed precedents in such fields as labor-management relations, 
interstate commerce, utility regulation, etc. It would require years of extensive 
litigation to restore order to the chaotic situation which would be produced by 
this deceptively simple piece of legislation. 

The Women’s International League for Peace and Freedom accordingly recom- 
mends that this committee reject both S. 3 and S. 1299, as unnecessary and un- 
desirable pieces of legislation. 


Wain eae 


PITTSBURGH, PA., April 28, 1959. 
The SENATE INTERNAL SECURITY COMMITTEE, 
Senate Office Building, Washington, D.C. 


GENTLEMEN : I believe that 8. 1689 is one of the most important defense meas- 
ures that have ever been presented to Congress. 

Each year, the Communists train thousands of cadres to carry on the cold war. 
In Moscow alone, there are four political warfare colleges. In Prague, 3,000 
Czechs and 2,000 foreigners, including 250 from Africa, are studying at the 
Institute of International Relations. 

In the United States, instruction on the nature of our enemy is limited to a 
very small number of courses scattered among some of the larger universities. 
For example, in the great industrial center of Pittsburgh, there is just one 
course, which is given by Duquesne University. 

While missiles and other weapons must have top priority, their result at best 
is largely a holding action and we could lose the remainder of the free world 
country by country through failure to adequately oppose Communist infiltration. 
If we allowed this to take place, we would be ultimately forced back to a for- 
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tress America position, which would be “suicide on the installment plan” for 
we would have no defense in depth and we would lack those 85 strategic mate- 
rials, which we must import from abroad. 

The training of adequate numbers of people to understand the intentions and 
techniques of our enemies, external and internal, and the countermeasures which 
must be used against them, is too important and complex to be left to a few 
jsolated courses at widely separated private institutions. There should be an 
adequate Government academy available for instruction in this increasingly 
vital segment of the cold war. 

Sincerely, 
FREDERICK C, MCKEE. 


GRIFFITH LUMBER Co., 
Huntington, W. Va., April 28, 1959. 
Hon, JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, Senate Office Building, 
Washington, D.C. 

DEAR SENATOR EASTLAND :You have before your committee S. 3, called States 
rights bill, introduced by Senator McClellan. 

This bill should have passed at the last session of Congress, but for some 
reason unknown to a great many good stanch Republicans, the administration 
opposed it and caused it to be defeated by one vote. 

Folks, generally, feel that this bill is a “must” and it is sincerely hoped that 
your committee will report it favorably and that it will be enacted into law. 

Yours very truly, 
LUTHER QO. GRIFFITH. 


Houston, Tex., April 25, 1959. 
Deak SENATOR Dopp: As presiding officer over the subcommittee on Inter- 
nal Security hearings, I wish to assure you that you have our full support in 
this vitally necessary work. Recommend most heartily: S. 3, S. 294, S. 1646, 
and other bills introduced by Senator Eastland, American Bar Association recom- 
mendations, S. 1500, S. 1801, S. 1802, S. 1803, S. 1804, S. 1805 and relating 
House bills submitted. The question persists, ‘Are we fighting communism or 
not?’ There should be no question if the voice of the people can penetrate the 
iron curtain surrounding Washington, D.C. If ever we need men with spine, 
true statesmen, it is now. I am ashamed of the timid approach to this and labor 

legislation. 
Yours truly, 
Mrs. E. P. Norton. 


Da.tias, Tex., April 28, 1959. 
Senator Tuomas Dopp, 
Vice Chairman, Senate Internal Security Subcommittee, 
Washington, D.C.: 

Have just learned public hearings on a set of bills to strengthen the internal 
security laws of this Nation began April 20 in Washington. I wholeheartedly 
support those bills which will tighten the security laws of this country. This 
must be done if we are to survive the threat of communism. I am hopeful the 
committee will be successful in its work to protect the United States from sub- 
version. 

Mary ELLeN SHIELDS. 





Forr Wortn, Tex., April 27, 1959. 
Senator THoMaAs J. Dopp, 
Washington, D.C. 

Dear Sir: I have asked the support of my Congressmen for the bills which 
will give the States power to suppress their subversives and give the Federal 
Government added power in the field of passports and Communist control. 

Truly, 
Miss FANNIE DELOACH. 
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SoutH NorwWALK, Conn., April 28, 1959, 
Senator THomas J. Dopp, 
Washington, D.C. 
DEAR SENATOR Dopp: I understand you are presently chairing a Subcom. 
mittee to screen a spate of antisubversion bills. 
I should like to put in a plug for the right of dissent, and the necessity for 
it in a healthy democracy. I can’t see how a government can even be Called 
a democracy, if the voters may not hear both sides of questions. 
May I urge you to support the broadest application of the Bill of Rights to 
the issues now before you. 
Sincerely, 

HENRY WILLOCox, 


PHILADELPHIA, PA., April 28, 1959. 
Senator THomMaAs J. Dopp, 
Senate Internal Security Subcommittee, 


DEAR SENATOR Dopp: I would like to go on record as supporting the following 
bilis which I understand are coming up before Congress: S. 294, S. 527, H.R. 1992, 
H.R. 2369. 

It has been very disturbing to me to realize the effects of certain Supreme 
Court decisions cutting down the power of States to deal with subversion and 
feel that these bills should be supported. 

I am also writing to Senators Clark and Scott of Pennsylvania urging they 
to support these bills also. 

For several years I have been on the mailing list of your committee and | 
have followed the reports avidly. Apparently my renewal card was lost along 
the way as I have stopped receiving the reports. I would like very much to 
continue on the mailing list if it is possible. 

Sincerely yours, 


WanDinrae 


ANN BISSELL HANNA 
Mrs. W. Clark Hanna. 


NOBLESVILLE, IND., April 18, 1959, 
Senator EASTLAND, 
Chairman of Senate Judiciary Committee. 
DEAR SENATOR EASTLAND: As Chairman of our State legislative committee I 
have just received notice there will be a public hearing of the Senate Internal 
Security Subcommittee beginning April 20. Our organization, the Daughters 
of America, is a patriotic one, and is very much interested in the passage of these 
bills and others dealing with our security. 
We feel it is very necessary at this time to rid our country of subversives and 
undesirables, so we hope for a speedy passage of H.R. 2807. 
S. 1299 is another important bill. We need it to protect the effectiveness of 
State antisubversive laws against unintended Federal court interference. 
S. 1301, to make full disclosure respecting loyalty to the United States of 
America a condition of Government employment. Any citizen of the United 
States of America should be proud and honored to take the oath of allegiance 
at any and all times. 
S. 1505, to amend section 2385 of title 18 of the United States Code, to make it 
a crime to intentionally advocate the violent overthrow of the Government of 
the United States or to teach the necessity, desirability, or duty to bring about 
such overthrow. 
Respectfully yours, 

STATE LEGISLATIVE COMMITTEE, 

DAUGHTERS OF AMERICA, 

Eva E. KirKMAN, Chairman, 

EMMA BUNNELL, 

HAZEL WISE. 


Senate Office Building, Washinyton, D.C. 





Senat 
Vice ¢ 
Senat 

DE: 
to rel 
tion ¢ 
9369, 

Act 
by th 
and a 

It s 
neces: 
Chart 
Chart 
unco! 
only 
shoul 
the § 
Certé 
and | 

Ir 
place 
situa 


Hon. 
Sena 
US. 

M 
man: 
S. 28 
ties 
secti 

Al 
exte 
relat 
in tl] 

Tl 
ship 
last 
by t 
to t 
feat 

It 
com 

W 
pass 
the 

A 
pers 
in s 
test 








| 1959, 


Subcom. 


SSity for 
e Called 


ights to 
LLCOx, 


, 1959, 


lowing 
R. 1992, 


Supreme 
‘ion and 


ng them 


e and I 
st along 
nuch to 


NNA 
fanna, 


, 1959, 


nittee I 
Internal 
jughters 
of these 


ves and 
ness of 
tates of 

United 
legiance 
make it 


ment of 
g about 


ITTEE, 
hy 
rman, 








PROPOSED ANTISUBVERSION LEGISLATION 457 


BERRYVILLE, VA., April 20, 1959. 
Senator THOMAS J. Dopp, 
Vice Chairman, Senate Internal Security Subcommittee, 
senate Office Building, Washington, D.C. 

Deak SENATOR Dopp: I want to go on record as being in favor of H.R. 1992 
to repeal section 791 of title 18, United States Code, so as to extend the applica- 
tion of chapter 37, title 18, relating to espionage and censorship, and also H.R. 
9369, to define “organize” as used in the Smith Act. 

Actually, I am in favor of any bills which will tend to curb the power usurped 
by the Supreme Court which has aided and abetted communism in this country 
and also abroad. 

It seems to me that while it is necessary to get these bills passed, it is equally 
necessary to discover whether or not we are living under the United Nations 
Charter instead of under our Constitution. If we are under United Nations 
Charter, then the Supreme Court was doing the right thing in making all these 
unconstitutional decisions, but if we are still under our Constitution, then, not 
only should Congress pass bills undoing the harm the Court has done, but it 
should also begin, in the House, to start to do whatever is necessary to impeach 
the Supreme Court members who are responsible for these un-American actions. 
Certainly, this is the question at the root of all the evil. Are we under the evil 
and godless United Nations Charter or are we still under our Constitution? 

I request that this letter be made a part of the printed hearings and please 
place my name on the list to receive all hearings and reports concerning this 
situation. 

Yours very truly, 
ELIzABETH H. OstTH. 
(Mrs. Robert E. Osth.) 





THE COLONIAL DAMES OF AMERICA, 
QUAKERTOWN, Pa., April 18, 1959. 
Hon. THoMAS J. Dopp, 
Senate Internal Security Subcommittee, 
US. Senate Office Building., Washington, D.C. 

My Dear Mr. Dopp: It has come to the attention of the officers and board of 
managers of the above chapter II, that you are holding hearings in regard to 
§. 294, to authorize the enforcement of State statutes prescribing criminal penal- 
ties for subversive activities; S. 527, to define the term “organize” as used in 
section 2385 of title 18 of the United States Code (the Smith Act). 

Also under consideration, as we understand it, are House bills, H.R. 1992 to 
extend the application of chapter 37, title 18 (of the above United States Code) 
relating to espionage and censorship; H.R. 2369, to define “organize” as used 
in the Smith Act. 

The officers and board of managers of the above chapter II, and the member- 
ship, especially the members of the national affairs committee of the chapter, 
last year voted to support the bills then under consideration, having been passed 
by the House, which were brought to the Senate Judiciary Committee, and finally 
to the floor of the Senate for a vote. Most unfortunately these bills were de- 
feated by one vote. 

It is our unanimous opinion that all the above-mentioned bills now before your 
committee should receive prompt passage into law. 

We are resolved, therefore, that we ask the Senate of the United States to 
pass the following bills, S. 294, S. 2385, H.R. 1992, and H.R. 2369, and restore 
the safety of this Nation which has been jeopardized by recent Court decisions. 

As it is not possible, at this time, for us to send representatives to appear in 
person before your committee hearings on these bills, we ask that our resolution 
in support of these bills be placed in the record of the hearings, and accepted as 
testimony in favor of these bills. 

Sincerely yours, 
CHARLOTTE CHURCHILL STARR, 
Chairman, National Affairs Committee. 
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SANTA Monica, CAuir., April 28, 1959 
Senator Tuomas J. Dopp, 


Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


U.S. Supreme Court decisions, about which I am very much concerned, §. 1299 
through S. 1805, are pending, and are now being heard, before your subcom. 
mittee. I feel these bills would really attack the basic structure of our Goy. 
ernment by undermining the authority of the Supreme Court, which, as Senator 
Kuchel of California recently said, must be upheld ‘‘as a bulwark of our ¢op. 
stitutional system.” The bills are too numerous to discuss them all and I can 
therefore single out for mention only a few of them. But that does not mean 
that those not mentioned are not just as important. 

S. 1300 seems to me exceedingly dangerous; it would redefine the term “oy. 
ganize” and reinterpret the Smith Anti-Communist Act. By making risky or 
illegal hitherto perfectly legal activities which could never undermine as strong 
a State and a nation as the United States, it would seriously endanger consti. 
tutional guarantees. 

S. 1303 would seek to overturn the Supreme Court’s so-called passport deg. 
sion by giving the State Department the authority to deny passports for po. 
litical reasons. I feel very strongly that travel abroad and at home should beg 
basie right and should never be abridged simply because a person’s ideas may 
not be in conformity with the current Government’s thinking. How can we be 
truly informed and gain insight and understanding of other peop!es’ thinking 
and way of life unless those who wish to do so obtain firsthand information by 
personally visiting other countries? For the same reasons I feel very definitely, 
also, that except in time of actual war, no country should be barred to individuals 
or newsmen. 

I also believe that enactment of S. 1299 or S. 3, in reversing the so-called 
Nelson decision by restoring State antisubversive and sedition acts, would 
be very unfortunate since it would make standards as to what is to be regarded 
as subversive even more arbitrary than is the case now. Enough statutes are 
on the books already to take care of truly subversives. 

I am confident that you will agree that the entire series of bills should be de 
feated and I am very hopeful that you will do everything you possibly can to- 
ward that end. 

Sincerely, 


wTaADiIt¢& 


(Miss) IRMGARD LENEL 
Mr. Sourwine. That is all, Mr. Chairman. 
Senator Dopp. I think the record should show that the Chairman 
states at this point in the proceedings there has been no witness be- 
fore us who has criticized the Supreme Court. 
There is no legislation before us which does so. 
We will recess until 2 o’clock. 
(Whereupon, at 11:35 a.m. the hearing recessed until 2 p.m. of the 
same day.) 
Senator Dopp. The committee is reconvened. The Chair wants to 
make a statement with respect to the appearance of Mr. Benjamin 
Ginzburg. Mr. Ginzburg appeared today at his request, which the 
committee was glad to grant. 
We are recessed until 2 o’clock. 
(Whereupon, at 11:39 a.m. the hearing recessed until 2 p.m. of 
the same day.) 
AFTERNOON SESSION 


Senator Dodd, presiding.) 

Senator Dopp. The committee will be in order. I am sorry to bk 
late but I had to attend to another matter. 

Mr. Wright, we are glad to have you here. 


Dear SENATOR Dopp: I find that a series of bills, designed to reverse recent 





(At this point in the proceedings the following member was present: | 
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Mr. Wrieut. Thank you, sir. 

Senator Dopp. We are very glad you have taken the trouble to come. 
We are anxious to hear what you have to say. 

Mr. Wrieut. Thank you. 

Senator Dopp. I see you have Mr. Ladd with you. He and I are old 
friends. He is a very well informed man on these very important 
matters. I want the record to show that we are very pleased that you 
are here too, Mr. Ladd. 

Mr. Lapp. Thank you, Senator. 


TESTIMONY OF LOYD WRIGHT, FORMER CHAIRMAN OF THE COM- 
MISSION ON GOVERNMENTAL SECURITY; ACCOMPANIED BY 
D. MILTON LADD, ADMINISTRATIVE DIRECTOR FOR THE COM- 
MISSION ; STANLEY TRACEY, ASSOCIATE COUNSEL; AND ROBERT 
BROWN, ASSISTANT DIRECTOR OF RESEARCH 


Mr. Wricut. That fact gave me confidence and assurance, Senator. 
I wish first if I may, Mr. Chairman, to express my appreciation for 
the invitation to appear before you, and to assist, if 1 am able to, in 
our committee’s deliberations on this important subject. 

Mr. Ladd, Mr. Tracey, and Mr. Brown, who were respectively the 
Administrative Director, Project Survey Director and the Assistant 
Research Director of the Commission, have kindly consented and 
volunteered to assist in any aid that we might give you in your delib- 
erations. 

There is no need for me to occupy the time of this committee to de- 
scribe once more the mortal danger to our Nation poised by the in- 
ternational conspiracy of communism and its objectives of ruthless 
subjugation of the free peoples of the world. 

Any man who has held this highest honor bestowed by his fellow 
citizens, of service in the Congress as the trustee of the future of the 
Nation, has had ample opportunity to study the record and to learn 
the harsh and inescapable facts, 

I would belabor the obvious to speak to you about the gravity of the 
peril. 

I will therefore address myself to the question raised by this threat, 
and to the subject of the weapons of defense available to meet the 
challenge. 

In a nation of freemen, governed by law, there are, it seems to 
me, four principal weapons of combating an international conspiracy 
aimed at its subversion and destruction. The first weapon is dis- 
closure, to apprise the citizens of the nation of the danger, to marshal 
their support and aid in the resistance, and to determine the kind of 
legislation which will serve to protect the nation. 

A related measure of security, also intended to strip the cloak of 
secrecy from conspiratorial activity, is to brand the organizations, 
and members of the subversive web and their subtle propaganda 
plainly and unmistakably, through the processes of the law, so that 
their objectives are clearly marked for all to see, and so that no naive 


citizen will be deceived or beguiled by innocent pretensions and ap- 
pearances. 
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Similarly, the activities of the conspiracy must be kept under con- 
stant surveillance by the law enforcement and investigative agencies, 
so that subversive campaigns can be countered and thwarted. 

In addition to disclosure and investigations, a second major weapon 
of defense against such a conspiracy is the use of the criminal laws to 
punish those who engage in the conspiracy and also to disrupt its 
leadership. 

A third weapon of security for a nation so imperiled is an effective 
system to assure that all positions in the government establishment 
are not occupied by those who are dedicated to the overthrow of that 
government, or susceptible to pressures to do so._ 

Private associations which wield great power in the Nation’s defense 
effort and which enjoy sanctions and privileges conferred by the gov- 
ernment, such as the great labor unions should also be protected from 
infiltration in their leadership by conspirators who would misuse their 
powers in furtherance of the aims of a foreign enemy. 

Fourth among the weapons available to defend against the threat 
is the limitation of international travel which is essential to the work- 
ings of an international conspiracy. Spies, saboteurs, and other 
agents of the conspiracy must be excluded or, if they have entered, de- 
ported, and American traitors must be denied the privilege of travel- 
ing abroad to facilitate espionage or otherwise to further the con- 
spiracy. 

It is known to all Americans that the Congress has made effective 
use of all these weapons of defense, and of others as well, but in each 
of these four lines of protection, the good work of the legislative 
branch has been emasculated or largely destroyed by the action of an- 
other branch of the Federal Government, by the Supreme Court of 
the United States. 

I should like to make myself clear on this point. I approach the 
courts of this land as I approach my church, in reverence and hu- 
mility. Nothing that I have said or shall say should be construed in 
any way as an attack upon the institution of the court. It is, in the 
final analysis, the ultimate guardian of the American system of gov- 
ernment, essential to the nation we are trying to preserve. No limi- 
tation or compromise of the independence of the judiciary, and no re- 
striction of its necessary powers and functions can be countenanced. 

This in spite of the fact, Mr. Chairman, that historically the Court 
itself has invited criticism. 

But there is nothing inconsistent with the inherent and constitu- 
tional role of the Supreme Court in the correction of its errors and 
misapprehensions, from whatever cause, in its determinations of the 
intent of the laws enacted by the legislative branch. The Congress 
under the constitution is the repository of the power to make na- 
tional policy, and to change that policy in the light of changed needs 
and conditions. 

The power to alter, amend, or clarify the laws is in no way limited 
or proscribed by reason of the fact that the Supreme Court has had 
occasion to construe and administer those laws. 

Indeed, when the Court has erred in determining the intent and 
meaning of an act of Congress, it is not only the right but the duty 
of the Congress to correct the error, and in obedience to the commands 
of the doctrine of the separation of powers, to exercise its exclusive 
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power to formulate the policy of the law of the land. Since the earliest 
days of the Republic, these principles have been recognized not only 
by the Congress but by the Court as well. 

The instances are familiar where the legislature has amended the 
jaws to remedy a misinterpretation in the courts or to correct an over- 
sight revealed by judicial decision. The opinions of the Supreme 
Court are legion which invite the Congress to correct the Court if it 
has misread the legislative intent or to clarify its meaning. Indeed, 
it is a working principle in the Supreme Court that Congress’ failure 
to overrule a decision by subsequent legislation will be regarded as 
ratification and assent by Congress to the Court’s interpretation, and 
will reinforce the original decision. 

It is of particular importance that the Congress discharge its con- 
stitutional duty to speak when its intention has been misconstrued, 
where it is apparent that the Court is acting pursuant to a general 
philosophy or policy which is at odds with the policy intended by 
Congress. In the field of national ee the prevailing attitude 
of the Supreme Court will inevitably lead to similar erroneous de- 
cisions unless the intentions of Congress, as the representative and 
spokesman for the American people, are made plain enough to bring 
anend to the current trend of decision. 

Perhaps it can be understood how a man who lacked the informa- 
tion available to Members of Congress might, in good faith, believe 
that some of the measures taken in defense of the Nation were un- 
necessary or excessive. But it is the function of the Congress to in- 
vestigate the need for action in the face of an evil and to shape the 
appropriate remedy, giving voice to the common consent of the Ameri- 
can people. The courts have neither the power nor the machinery to 
appraise the problems confronting the Nation, nor are they respon- 
sive to the will of the electorate. 

Perhaps it can also be understood why a man might be honestly con- 
cerned for the rights of persons accused of Communist activity. To- 
day, identification with the Communist conspiracy is or ought to be 

uivalent to treason, but no one should be branded with the badge 
of the traitor without the full traditional safeguards of the law against 
error or mischance. Some persons, including some judges, may genu- 
inely believe that. some of the acts of the Congress are therefore un- 
wise. But, in our system, the judge is not and should not be the judge 
of the wisdom of legislation. Judge Learned Hand, probably the 
greatest living American judge, has spoken eloquently and tellingly 
of the tendency of the Supreme Court to establish itself as a third and 
highest house in the legislative branch. 

Too often of late the decisions of the Court have given evidence 
that the Court has abandoned its appointed role in the constitutional 
system, and has embarked upon a campaign to effectuate the personal 
preferences and philosophies of its members. 

As Prof. Herbert Wechsler of the Harvard Law School recently 
demonstrated in his Oliver Wendell Holmes lectures at the school, 
the Court has failed to adhere to principle or to support its decisions 
with reason. Often its conclusions are handed down without opinion 
and sometimes without argument. Precedent is ignored and dis- 
carded, and decisions have been delayed and postponed in what ap- 
pears to some observers to be a calculated campaign of waiting until 
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public opinion is ripe to receive some new policy—timing that would 
be admirable in a political statesman but ill-becomes a judge. 

Dean Erwin Griswold of the Harvard Law School has been an out. 
spoken critic of some aspects of the internal security system, but he 
too, has taken the Court to task for its current practice of delivering 
broad statements of law unrelated to the case before it, causing confu. 
sion and doubt. 

The efforts of the States to combat the peril of the Communist con. 
spiracy have been weakened or destroyed by a line of decisions in 
the Supreme Court of the United States similar in all respects to the 
decisions which have emasculated the Federal security system. In 
large part, these decisions, too, have been attributed by the Court to 
the intention of Congress. 

These decisions, based upon imputed meaning and the supposed 
congressional will, or upon matters of procedure easily remedied, 
should not stand. They are subject to simple legislative correction, 
and I urge the Congress, in agreement with my fellow lawyers 
throughout the Nation, speaking through the American Bar Associa- 
tion, to take the action which the security of this Nation demands. 

Mr. Chairman, may I be privileged here to express, in behalf of my 
associates and myself, our collective appraisal of the specific bills 
before this distinguished committee. Senate bill 3 and Senate bill] 294 
receive our wholehearted commendation in principle and objective, 
They are obviously parallel, we feel, however, that there are certain 
provisions contained in S. 3 that would open the door to continued 
misconstruction of the intent of the Congress, and we therefore 
earnestly recommend the adoption of S. 294, introduced by Senators 
Bridges, Cotton, and Keating. 

It is our opinion that the honorable committee could perhaps con- 
sider merging S. 294 with Senate bill 1299, introduced by Senator 
Eastland, and we strongly urge that both should receive favorable 
consideration. 

We believe S. 527 is imperative in order to disclose the true inten- 
tion of the Congress which has, unfortunately, been misconstrued 
by the Court. The same recommendation, if it please the chairman, 
we urge in reference to S. 1300 and for the same reasons. 

Temporarily may I be privileged to skip S. 1302 and S. 1303, as 
later on I wish to present more detailed observation. 

In light of the unfortunate circumstances in which we find our- 
selves to implement the true intention of the Congress and to fulfill 
the congressional responsibility to protect the security of the Nation, 
we believe S. 1304 is an essential element in our defense mechanism 
with the insidious efforts of the Communist conspiracy. This, we 
believe, is one of the most urgent bills before the Congress and I im- 
plore favorable consideration. 

We sense that this is an emergency stopgap, and we hope that the 
bill recommended by the Commission on Government Security that 
was brought forth after so many months of detailed study and after 
the Commission staff had had the opportunity of evaluating not only 
all evidence theretofore introduced before various congressional com- 
mittees, but also after enjoying the unique opportunity of viewing 
and studying the private files of the executive branch of Government. 

It is therefore our hope that the Congress will pass S. 1304 as a 
preliminary step to considering what we have labeled, on page 691 
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of our report, “A bill to establish a central security office to coordinate 
the administration of Federal personnel loy alty and security pro- 
grams, to prescribe administrative procedure for the hearing and 
review of cases arising under such programs, and for other purposes,” 
which is, we believe, the first effort to bri ing about uniformity, clar ity, 
the protec tion of the individual citizen through the process of semi- 
judicis al hearings, and which contains, among many other provisions 
contemplated to protect the loyal citizen in “the American tradition 
of judicial concept, limited subpena power, confrontation except in 
dangers to the national security. 

In reference to S, 1305 it appeals to us as fundamental that it is 
and should be a major crime in this country of ours intentionally to 
advocate the violent overthrow of our Government or to teach the 
necessity, desirability, or duty of seeking to bring about such over- 
throw. 

In retrospect, it seems inconceivable, in view of the evaluation of 
our true philosophy of government, that it should be held by any 
responsible person that it is quite all right to advocate and teach 
the overthrow of the Government and that you do not encroach upon 
treasonable actions until you start physically to implement this das- 
tardly objective. 

Now, Mr. Chairman, with respect to S. 1305, I have a specific recom- 
mendation for amendment which I think would make the bill stronger 
against possi ible attack and make it less likely that es defendant 
might find a loophole in it. I propose that on page 1, line 6, you 
strike out the words “knowingly or”, and the y ord aabets" with the 
comma which follows that word, and on page 1 , line 7, after “duty” 
strike out the comma and insert the word “or”, and after the word 
“necessity” strike out the comma and the words “desirability, or pro- 
priety”. Make the language on page 2, lines 8 an id 9 . read the same 
as the amended language on page 1, lines 6 and 7; and on page 2, at 
the end of line 2 and again at the end of line 10, insert the words “as 
speedily as the circumstances will permit” These amendments will 
pinpoint the offense more closely and by elimin: ating the words “de- 
sirability” and “propriety”, you will get away from possible trouble. 

It being so obvious and apparent to us, we will not belabor the point 
further, but most urgently recommend prompt and immediate adop- 
tion of this vitally necessary legislation. 

For the same reasons and because of the same unhappy situation 
with which you of the Congress are confronted, and the other loyal 
servants of the people charged with the duty of projecting the secu- 
rity of the Nation, we urgently recommend adoption of H.R. 1992 and 
H.R. 2369. The removal of this limitation of the necessary legisla- 
tion to bring to the bar of justice those who would betray us is so 
obviously necessary to correct the limitation of our Government to 
prosecute its citizens for espionage committed anywhere that I ur- 
gently recommend the enactment of these statutes. 

Mr. Chairman, may I now say, in regard to S. 1302 and S. 1303, 
we who labored on the Commission feel that the fundamental pur- 
poses of these two bills must be supported. 

We are conscious that many of the provisions of these bills were 
obviously the same as some of our recommendations. We do feel, 
however, and I hope with pardonable pride, that the report of the 
Commission on Government Security in the area of the Immigration 
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and Nationality Act and our passport procedures are better contem- 
plated to meet the requirements of the law necessary to arm those 
who are fastened with the responsibility of keeping the subversive 
out and keeping our evil intentioned collaborators within our own 
national boundaries. 

Tam fully aware that there is a feeling among some that the right 
to travel comes within the broad classification of civil rights. Tam 
aware, for instance, that the State Department has looked upon our 
suggestion of fingerprinting of passports as one that might cause 
misunderstanding among foreign people, and that. therefore expedi- 
ency raises its ugly head and resistance has been brought forth to 
the simple expedient of making identification clear and assured. 

_I cannot escape the thought that if the committee will take the 
time to consider the proposals of the Commission in this important 
area of government and security that it will find much virtue in the 
practicability and reality of the Commission’s approach. 

_I have had the privilege of visiting with Europeans more than 10 
times since the advent of the formation of the Commission on Govy- 
ernment Security, and respectfully suggest that it is not the finger- 
printing process to which foreign people object—it is what they 
think is discrimination. ; 
IT might interpolate, Mr. Chairman, that in connection with my 
activities in the International Bar Association, I have gone: not less 
than three times a year to Europe, where I have been privileged to 
visit and talk with the judges and the lawyers outside the Iron Cur- 
tain, and I think T know whereof I speak. I have had many fine 
citizens of almost every country of the British Empire and free Eu- 
rope tell me that if they are required to do only that which the 
American citizen is required to do that they would not and could not 
complain. 

The passport is a means of identification and is not intended, I 
am sure, to cover any other specific purpose. These miserable little 
pictures are a poor substitute for the scientific device of fingerprint- 
ing which has been accepted not only in Federal, but in every State 
government throughout the land as a positive means of identification. 

Tt is diffienlt for me to understand why any citizen who willingly 
submits his fingerprints in order to obtain a license to drive an auto- 
mobile would be in the least reluctant to submit it to his Federal 
Government in order to have a record—a positive means of identi- 
fication—so that if an emergency arose while he is traveling in foreign 
countries, he could have the comfort and his family could have the 
comfort of knowing that he could be positively identified. 

It is my opinion that had we had this system in effect, Fuchs could 

not have robbed us of the secrets of the A-bomb and delivered them to 
to the Kremlin. There are many illustrations that could be used to 
emphasize the point, but I call your attention to those poor, deluded 
Americans who went to Spain to fight for the Communists. 
You will recall that there were at least 38 of them who, when they 
reached the shores of Spain, surrendered their passports to the Com- 
munists under the promise that they would be safely kept and re- 
turned, so that when the foreign legion element from America came out 
of the trenches these passports would be readily available and they 
would not be delayed in their return home. 

It is in history definitely established that the Communists imme- 
diately sent these passports to Moscow, that it took the Soviets some 
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9 years to find people who fitted the physical attributes and the re- 
spective features so that they looked enough like the miserable pic- 
tures to enter our country so that we had 38 known cases of spies sent 
to our country, and the taxpayers were then compelled to pay the 
necessary funds to track them down and prevent their doing further 
subversive activities. 

The files of the Justice Department are filled with instances of 
known Communists going from and returning to our shores with 
spurious passports, fictitious names and downright misrepresentation. 
Yet, by the simple expedient of a fingerprint, these evil conspirators 
could be quickly detected and the damage that they could and have 
done could be avoided. 

I fully realize that this is an exceedingly brief illustration of what 
I believe to be the virtues of the Commission’s recommendation in this 
regard, and I earnestly implore the subcommittee to restudy, re- 
evaluate and to implement into law the recommendation made by a 
staff and a group of nonpartisan citizens who worked for months and 
months upon this very delicate but necessary protection of our 
national security. 

I fail, in my own thinking, to see where any civil right is violated 
if, for good reason always brought about by my own suspicious con- 
duct, my country says I shall not travel. 

Mr. Chairman, we are in a mortal combat with an ideology con- 
templated to destroy every solitary civil right that any of us shall 
have or shall hope to have. Is it asking too much, even if, in an 
academic sense a civil right might be infringed upon, that responsive 
to my obligation to my fellow 175 million Americans I forgo travel 
when I am suspect under the orderly processes of the American con- 
cept of judicial determination set in motion by loyal and devoted 
servants who are charged to protect the Nation against subversion ? 

I respectfully urge the position that those who advocate that it is 
a flagrant violation of our rights to have supervision of their move- 
ments to foreign countries overlook the commonsense viewpoint that 
already there are thousands upon thousands who yearly call upon 
our men in the State Department in foreign nations throughout the 
world for aid and assistance. 

These men are called upon to act in every conceivable capacity to 
assist American citizens to enjoy their travels and to comfort them 
when trouble overtakes them. 

State Department men have been called upon to act in every capacity 
from midwife to proxies in marriage, and yet there are those who 
would say that it is wrong that these men upon whom we rely and call 
for assistance be definitely entitled to know who we are. 

I would be belaboring the point, and I am sure insulting the intel- 
ligence of your splendid staff and yourselves, were I to go further into 
the matter, and I will rest my earnest plea for consideration of our 
whole proposal in this area upon the indisputable record of facts set 
forth in our report. 

I know of my own knowledge that the splendid men in the Immigra- 
tion Department—that is the operating men—have been crying for 
this very thing for years, and yet oddly enough, the expediency in 
government has, I am afraid, prevented proper consideration of our 
recommendations. 
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I therefore respectfully urge the prompt passage of these two bills, 
to wit, S. 1302 and S. 1303, as a stopgap measure, with the hope, and 
the prayer, that our recommendations in reference to the Commis. 
sion’s conclusion, may be seriously and speedily considered, 

Very recently I received a copy of Senate bill 1689 introduced b 
the distinguished Senator from South Dakota, Senator Mundt, fop 
himself and Senator Douglas. 

I cannot too strongly support the obvious desirability of the pro. 
posed Freedom Commission. Whether it is possible to indoctrinate 
peoples who have an entirely different philosophy of government 
upon our concept is something that the Congress must determine, 

At first blush it appears to me, however, that some difficulties might 
arise in those foreign countries where the control of government 
vascillates so fr equently. 

By way of a specific example, Mr. Chairman, suppose that we had 
indoctrinated the Egyptians at the taxpayer’s expense prior to the 
advent of the Suez Canal controv ersy, and that during the unhappy 
time, when it looked as if the destinies of that great country were 
going to be communistic, it would have been I believe : a fatal blow to 
our standing i in the community of nations if Mr. Nasser or anyone 
on his behalf could have procl: uumed to the world that we had educated 
and sent to Egypt a bunch of spies. 

In trying to appraise the proposed legislation, I cannot ese: ape the 
obvious fact that really Great Britain, Switzerl: and and America are 
the only countries in which the philosophy of government by the 
people emanates from the grassroots. 

Most of the countries we would wish to indoctrinate in Europe and 
the Middle East have the opposite concept, a strong centralized power- 
ful government passes the laws, enforces the laws and they filter down 
to the people. 

Hence on this premise I would pose the question as to whether or 
not there should be included in the ultimate legislation those provi- 
sions contemplated to take the taxpayer’s money to attempt to indoc- 
trinate people how to fight Communist subversion when this disparity 
of the concept of government is so great. 

I might tell you, Mr. Chairman, of a very interesting ngs T had 
with the Minister of Justice of Portugal. It was 2 years ago. I don't 

talk Portuguese. He understands but talks very little English. I 
had the good fortune to sit across the table from him. He asked me 
about our system of law and jurisprudence, and when I got through ex- 
plaining that i in America we had a system of the state ‘being supreme, 
excepting in those instances where authority was expressly delegated 
to the Federal Government, and that we had cities, counties, and 
States who passed their own laws agreeable to their own requirements 
and demands, and we had courts in each of those political subdivisions 
to enforce the law, he sort of went like this and said, “Thank God, 
we don’t have to bother with anybody but the national government.” 

That is a concept that I think we sometimes overlook. God knows, 
Mr. Chairman, that I yield to no man in my desire to have visitation 
between peoples, to spread the philosophy of good will, to bring about 


in greater areas the dignity of the individual and the rule of all 


But that is a long, long way off I believe. 
May I be privileged ‘also to make one other observation : 
I personally have a very strong feeling that the salvation of our 
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country, the preservation of our fundamental concepts of government 
which repulse all subversive ideologies can only be accomplished by 
an affirmative program. ‘True, it is that presently the threat to our 
freedoms is communism, by tomorrow or the next day it may be some 
other ideology as repulsive to our concept of freedoms as is the 
Soviets. 

For myself, it would seem that if we could content ourselves with a 
commission composed of fine, loyal Americans, and if we disseminated 
among all of our Government employees, particularly those in the 
lower echelons who represent us abroad, a positive, thorough under- 
standing of our constitutional form of government as is displayed 
only in the Federalist papers and other contemporary works, we 
would have a better chance of stemming the aggressive tactics of the 
Communist horde. 

And I would, therefore, make the recommendation that the com- 
mittee study a possible amendment to the bill to accomplish, among 
other purposes, the following: 

That there should be made a part of the examination of the splendid 

ople seeking citizenship not just a bare study of the written word of 
the Constitution and the Bill of Rights, but of the reasons that led 
our forefathers to set up this great government; and 

That if, and I hope it will not occur, but if it should, rf the 
Federal Government injects itself into the school systems of the 
States, there will be appended to any legislation of whatever form 
adopted, the necessary fulfillment of the requirement of a more com- 
prehensive, thorough indoctrination of the young people of our 
country of our true philosophies of government. 

Mr. Chairman, I have had some very sad experiences in my efturts 
to implement an understanding of the report of the Commission on 
Government Security. Our people are too unaware of the atmosphere 
under which our present laws were brought about. As an American 
citizen I am very proud that the Congress, acting piecemeal, was able 
toevolve the system we have without more encroachment upon the loyal 
American citizen. 

We all know that as each trouble loomed upon the horizon, during 
the stress and strain of war, the Congress passed piecemeal legislation. 

Our people don’t realize that. They don’t realize that we are new 
in this delicate field of human relations. Our children are not being 
taught in the schools sufficiently the true philosophy of our Govern- 
ment. They have been brainwashed with infiltrated textbooks, some 
of which go so far as to advocate that it is wrong to be proud to be 
an American citizen, but rather you should consider yourself a citizen 
of the world. 

I would therefore urge that, in any legislation in this field, there be 
emphasized the necessity for a true understanding of our constitutional 
form of government, and I submit that that can only be accomplished 
by a study of such contemporary pieces such as the Federalist Papers, 
because you can no more understand our Constitution, the intention of 
our forefathers, without studying these pieces, than you can be a Bible 
student without reading the Bible. 

Mr. Chairman, I would like to submit if I may be privileged to do 
so, a table of information reported by the agencies of Government as 
of April 24, 1959, concerning the restoration of employees as a result 
of the Supreme Court decision in Cole v. Young. 
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I take the liberty of doing this because I understand that the com. 
mittee was interested in this. 

Senator Dopp. We will have it inserted in the record at the conely. 
sion of your statement. 

Mr. Wrieur. Very well, sir. 

This table shows that under the mandate of this decision, 109 em. 
ployees, many of them known members of the Communist Party, have 
been restored—that $579,656.55 in back pay has been compelled. to be 
paid to these who think so little of our insfiidisenbal principles of goy- 
ernment. 

It is pertinent, I believe, in the appraisal the Congress is presently 
making of remedial legislation, to cure what so many of you believe q 
misconception of congressional intent. as interpreted by the above. 
mentioned case, that this table, or rather the facts contained therein, 
be carefully scrutinized. 

This conclusion, Mr. Chairman—may I reiterate that the interest 
of myself and of my associates here today—is to further the com- 
pletion of the mandate of the Congress which created the Commission 
on Government Security. We were told by the distinguished : appoint- 
ing powers, the P resident, the P1 ‘esident of the Senate and the Speaker 
of the House, that we w ere to make an impartial, factual, and realistic 
study of the Geheats but necessary facets of our Government in this 
area. We were a Commission and a staff composed of all degrees of 
political convictions, yet I am proud to say that our report in the main 
was unanimous, and that the dissents were fr: agmentary as is evidenced 
in the report itself. 

This problem could not and can never be solved on a political basis, 
It is fundamental and transcends our respective political convictions, 
and I submit sir, to you, that the recommendations are American in 
concept, realistic in context, and arrived at after we had all the facts 
available, which, unfortunately, is not true with any other groups, 
and that time is running against us if the Congress does not accelerate 
a constructive, uniform program similar to what we have recom- 
mended. 

I think our complacency, complacency of our people, is most diff- 
cult to understand. I cannot possibly conceive why so many fine 
people continue to ignore the warnings of such splendid and loyal 
citizens as J. Edgar Hoover and the other men, men in Congress, who 
have studied the problem and who have the facts. I have unhappily 
come to the conclusion if anything constructive is to be done, the 
Congress, which after all is the place where it should be, will have 
to, on its own initiative, start it. 

I wish to thank you, Mr. Chairman, on behalf of my associates for 
your invitation to appear here and the courtesy of your offer. Should 
occasion require, and should any of us be of the slightest assistance 


in your important deliberations in the future, we stand ready to be | 


available upon short notice. Thank you very mue h, sir. he 

Senator Dopp. Let me say that the committee is very appreciative 
of the fact that you did take the time to come here and bring your 
associates with you. When we invited you to come we talked about it 
as though we should hear from you because of your broad experience 
in this field and your great public service in the work of this Com 
mission on Government Security. 

Have you any questions, Mr. Sourwine? 
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Mr. Sourwitne. No, Mr. Chairman. 

Senator Dopp. Do any of your associates have anything they wish 
to say? 

Mr. Lapp. I think not. I think the statement carries the views of 
all of the associates here. 

Senator Dopp. All right. We are thankful to you. We have heard 
a number of witnesses. We will probably conclude these hearings 
early next week, and we hope then to go into executive session and to 
come to some decision about these several bills that are before us. 


If, later on, we do have some questions that we would like to ask, we 
may feel free, as I have understood you, to call on you. 

Mr. Wricutr. Yes. Thank you, sir. 

Senator Dopp. Thank you very much. 

(The table submitted by Mr. Wright, and prepared by the staff 
of the House Committee on Post Office and Civil Service, follows :) 


Information reported by age neies as of Apr. 24, 1959, concerning restoration of 
employces as a result of the Supreme Court decision in “Cole v. Young” case 





| Number re- Number of 
| stored from | Number Amount of | cases pend- 
Agency termination still on back pay ing decision 
or suspen- | rolls awarded as to restora- 
sion tion 





a 109 | 74 $579, 656. 55 | 
Agriculture - - - 2 2 12, 292. 26 
Air Force... -- 4 | 2 1 14, 076. 88 
Army 6 6 79, 039. 85 
Civil Service Commission _- 2 2 | 14,451.50 | 
Government Printing Office_- 3 1 20. 411. 33 
Health, Education, and Welfare___- | 5 | 3 | 37, 525. 45 
Housing and Home Finance Agency (FH A)---| 2 0 None 
Interior - . | 5 | 5 61, 160. 31 
National Aeronautics and Space Administra- | | 

tion 1 | 0 12, 286. 66 
National Labor Relations Board-_ 0 0 2 15, 000. 00 
Navy. >. pining 8 3 34, 127. 77 
Post Office. 56 | 44 210, 910. 39 | 
Securities and Exche inge Commission _ 1 | 1 5, 632. 64 
Treasury -. enim 2 | 1 | 5,772. 84 | 
Veterans’ Administration _- 12 | 4 


56, 968. 67 | 


1 The amount of financial settlement pending in 1 case. 
2 Payment result of judgment. 


(Whereupon, at 3:05 p.m. the hearing was adjourned. ) 
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TUESDAY, MAY 5, 1959 
U.S. Senate, 


SuscomMiTrEeE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Securtry Act, 
AND Orner INTERNAL Security Laws, OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
9300, New Senate Office Building, Senator Thomas J. Dodd pre- 
siding. 

Present: Senators Dodd and Keating. 

Also present: J. G. Sourwine, chief counsel. 

Senator Dopp. The committee will be in order. 

Who is our first witness? 

Mr. Sourwine. Judge Musmanno. 

Senator Dopp. We are very glad you are here, Judge. As an old 
friend, I am glad to welcome you here. Judge Musmanno and I were 
at Nuremberg together. 

Judge, you are now a member of the Supreme Court of the State 
of Pennsylvania. 

Mr. Musmanno. That is correct, Senator. 


STATEMENT OF MICHAEL A. MUSMANNO, PENNSYLVANIA 
SUPREME COURT JUSTICE 


Senator Dopp. Do you have a statement you wish to present ? 

Mr. MusManno. Yes. 

At the outset, Mr. Chairman, I would like to present a statement 
by Justice John C. Bell, Jr., who wrote the dissenting opinion in the 
Steve Nelson case. He was unable to be here this morning, and I 
very happily present this statement in his behalf, and I would indi- 
cate that he certainly is well qualified to speak on the subject involved, 
because of his fight against communism going back 25 years. He was 
an attorney for 32 years, and an assistant district attorney for many 
years. He was secretary of banking in the Commonwealth of Penn- 
sylvania for 4 years, served as Lieutenant Governor for 4 years, and 
for a brief period actually Governor of the Commonwealth serving 
out the unexpired term of Governor Edward Martin on his election 
tothe U.S. Senate. I present his statement for inclusion in the record. 

Senator Dopp. Very well, that will be made a part of the record. 
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(The statement follows:) 

SUPREME COURT OF PENNSYLVANIA, 
Philadelphia, Pa., May 4, 1959, 

Hon. JAMES O. EASTLAND, 

Chairman of the Committee on the Judiciary. 


Deak SENATOR EASTLAND: Our court calendar unfortunately prevents my ap- 
pearance before your committee today, but I wish to make this written state 
ment to ardently advocate the passage of Senate bill 8. The case of Commop. 
wealth against Nelson (reputedly one of the leading C ommunists in the United 
States) strikingly illustrates the wisdom and necessity of (a)7 of 8S. 3 which, 
as we all know, deals with the interpretation of congressional intent. 

Six Justices of the Supreme Court of the United States held that Congregs, 
in and by the Smith Act, intended, by implication, to supersede the so-called anti- 
sedition laws of Pennsylvania and of 48 other States. That decision affirmed the 
opinion of the Supreme Court of Pennsylvania which was rendered by four 
justices of our court. 

Three Justices of the Supreme Court of the United States, two justices of the 
Supreme Court of Pennsylvania, a unanimous Superior Court of Pennsylvania 
and the court en banc (three judges) of Allegheny County, a unanimous Supreme 
Court of New Hampshire, the Attorney General of the United States, the attor- 
neys general of (I believe) virtually all the States, the author of the Smith Act, 
and the American Legion, were convinced that Congress did not intend the 
Smith Act to supersede the antisedition laws of the States, especially since it 
would have been so easy to say so, if that was what Congress intended. 

Assuming, as we must, that Congress intended what the Supreme Court said 
it intended—even though it did not say so—isn’t it evident from the above re. 
cited facts that their conclusion was nothing but a guess? When important 
fields of legislation are involved wouldn’t it be salutary and wise to eliminate, 
whenever possible, all guessing, uncertainty or conjecture as to congressional 
intent, especially when it can be so easily eliminated, as is done in (a)7 of S. 3? 
Isn’t it difficult to understand how any intelligent, fairminded citizen of our 
country could object to (a)7. 

The amendment to section 2(a) obviously involves a legislative policy, as dis- 
tinguished from a judicial interpretation. Nevertheless, as a citizen I am taking 
the liberty of expressing my ardent approval of this section based upon my 
experience with communism, which I have studied and actively opposed since 
1934, and upon my experience with juries, as an active practicing lawyer for 32 
years before I became a judge, and as a former assistant district attorney of 
Philadelphia, and upon my legislative experience as president of the Senate of 
Pennsylvania. 

The objection to allowing a State to punish a person who attempts to destroy 
the Government of our country is apparently based upon the belief that this 
field should be left to our wonderful FBI. I believe this is outweighed by the 
fact (1) that the State police and State agencies cooperate with the FBI and 
allow it to completely dominate and control; and (2) past performance shows 
that Federal prosecuting attorneys for one reason or another have at times failed 
to prosecute persons who violated the Smith Act; and (3) we are all citizens of 
the United States and of the State wherein we reside and every citizen and every 
State is as vitally interested as are Federal officials in protecting, safeguarding 
and preserving our Government. 

As a judge I strongly urge the adoption of (a)7; as a citizen I strongly urge 
the adoption of section 2. 

Sincerely, 
JOHN C. BELL, Jr., 
Justice, Supreme Court of Pennsylvania. 


Senator Dopp. And have you a statement of your own, Judge? 

Mr. Musmanno. Yes. 

Mr. Chairman, as a citizen of the State of Pennsylvania T respect- 
fully submit that the passage of Senate bill No. 3 is not only desirable 
but imperative to the security of the United States. It is elementary 
knowledge that the U.S. Government. is the creature of the States 
and that each State, as an original sovereign power, possesses the 
power and is charged with the inescapable duty of protecting itself 
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against all enemies. Under the U.S. Constitution, the Federal Gov- 
ernment is obligated to render assistance to an individual State should 
assistance be required (article LV, sec, 4), but such obligation on the 
part of the Federal Government does not displace the State’ s inherent 
responsibility to preserve its own existence. Any doubt on this sub- 
ject is laid to rest by the 10th amendment whic h declares that— 

The powers not delegated to the United States, are reserved to the States 
respectively, or to the people. 

Since the right of self-defense was never surrendered by the Com- 
monwealth of Pennsylvania, it is simply arithmetical logic that no 
power on earth, including the Federal Government, can deny Penn- 
sylvania the right of protec tion from those who would destroy it. Nor 
would anything be gained by the Federal Government in attempting 
such a denial. “On the contrary, the greater the strength of the indi- 
vidual States, the more formidable and invincible will be the United 
States. 

Whether we wish to admit it or not, it is a fact, as certain as the 
planets in the skies, that we are today engaged in a struggle, which 
is nothing less than the superlatively “soberi ing one of survival. The 
forces of Bolshevism have challenged our right to exist as independ- 
ent-minded, God-fearing, freedom-loving human beings—almost to 
exist at all. That challenge confronts not only our Nation but every 
State, county, city, town, village, and hamlet, with all their inhabit- 
ants, And, together, we must face that challenge and triumph over it. 

To say, then, that the Nation must combat it alone is like saying that 
when a home is attacked by fire or burglars, only the stepfather is to 
fight the invader, It is to say that a State which’ relinquished some of 
its inherent powers in order to provide for a general government is 
now to be shorn of its fundamental sovereign authority to enact legis- 
lation for its own preservation. 

Mr. Chairman, up until the time that communism became an active 
threat in America, there was never any serious question about the right 
of an individual State to defend itself. Up until the Steve Nelson 
ease, there was little, if any, constitutional opinion which asserted 
that an individual State could not stand guard over its sovereignty, 
and, by doing so, help to preserve the existence of the national Gov- 
ernment of which it is an inte gral part. The hand which wards off 
the descending blade saves not only the hand itself but the a to 
which it is attached and of which it is an inalienable living part. 

I have had some personal connection with the Nelson case, and 
the information which I submit on the genesis of that case, may, I 
humbly suggest, shed some additional light on the subject as to whether 
the Federal Government can afford to reject the eager and vigorous 
assistance of the States in fighting a common peril. It is asserted 
by some of those who oppose Senate bill No. 3 and similar legislation 
that the Federal Government. needs help from no one because it is 
equipped and ready at all times to restrain those who would seek 
by force and violence to destroy the Governments of the United States 
and of the individual States. But the Steve Nelson case, which has 
brought. about the need for Senate bill 3, is, in itself, an excellent il- 
lustration of why the Federal Government. cannot afford to strike 
down the eee ‘hed helping hand of the State governments. Just 
as the U.S. Army welcomes and makes good use of the State militia, 
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so can the Federal Government be strengthened by the prosecuting au. 
thorities of the States in the field of fighting subversive violence, 

Who is Steve Nelson? This interesting if ill-omened individual] 
came to America from Yugoslavia in 1920, using a false passport, 
When the illegality of his entrance into the United States was dig. 
covered, he was saved from deportation by a generous-minded Im. 
migration Department official who recommended nondeportation be- 
cause, he said, Nelson would undoubtedly become an exemplary cit- 
izen out of sheer gratitude for the benevolence of the United States, 
Nelson showed this gratitude by joining the Communist Party and 
launching a career devoted to destroying the Government which had 
given him sanctuary and a home. In 1931, he obtained a passport 
(again by swearing falsely) and sailed for Russia where, at the no- 
torious Lenin Institute in Moscow, he studied sabotage, espionage, and 
revolutionary technique. He then proceeded to China to sow the 
dragon’s teeth of revolution which later turned that Asiatic empire 
into a satellite of Soviet Russia and supplied soldiers who, with Com- 
munist bullets, killed American soldiers in Korea. 

Returning to America, Nelson resumed the conspiratorial work 
which was to make him Communist No, 1 menace on these shores, 
In 19387, again by swearing falsely, he obtained a passport which 
took him to Spain as a colonel in the Red army where he headed a 
Communist brigade in the Spanish revolution. Then, again back in 
America, his exploits skyrocketed him to a top position in the Com- 
munist Party as a member of the all-powerful politburo. Still later, 
Nelson took over the leadership of the criminal ring on the Pacific 
coast engaged in stealing atom bomb secrets from the radiation labo- 
ratory at the University of California. The theft of atom bomb 
secrets, in which Nelson played a significant part, I need not tell this 
honored committee, handed over to the terrorist Robespierres of Rus- 
sia the means, through threats to America of nuclear attack, of in- 
troducing into every home in our land a fear which Americans never 
knew before. 

Nelson has boasted that he will make America a satellite of Russia, 
regardless of cost in blood. He has never concealed his contempt 
for America and Americans. When he appeared before the House 
Un-American Activities Committee here in Washington he was 
asked : 

Mr. Nelson, in the event of war between the United States and Russia, to 
which country would you owe your allegiance and loyalty in such a conflict? 

To this question Nelson replied: 

I refuse to answer that question. 

Nelson is a proved master teacher in the technique of planning 
sedition, sabotage, espionage and revolution in the United States. 
He has taught strategy and Communist revolutionary tactics in under- 
ground schools in California, New York, and Pittsburgh. 

In September 1948, when I returned to Pittsburgh after 6 years m 
the Navy, including service as a judge in the International War 
Crimes trials in Nuremberg, where, incidentally, I had the great 
honor of working with the honored chairman of this committee, 
Senator Dodd, who made a brilliant and courageous contribution to 
establishing international law and order, I learned that Steve Nelson 
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was entrenched in Communist headquarters directly across the street 
from the courthouse. I had heard of Nelson in Germany where 
Russian officers sometimes boasted of the world domination which 
was to be theirs, and, occasionally, when the vodka was flowing rather 
freely, spoke proudly of their field general in the United States, 
Steve Nelson. 

I was informed that, during his course of instruction in Moscow, 
Nelson was taught that Pittsburgh, because of its vast coal and steel 
industries, was one of the most vital cities in the United States for 
Communist infiltration, espionage, and sabotage. Thus I was some- 
what disturbed over the presence of this arch conspirator and saboteur 
in that very city. My apprehensions increased when we committed 
our Armed Forces in Korea, and Nelson declared that he would do 
everything possible to prevent American victory. 

At the time I was not a member of the Supreme Court of Penn- 
sylvania, although I was on the bench as a judge of the court of com- 
mon pleas of Allegheny County. However, speaking in my capacity 
as a private citizen and not as a judge, I communicated with the At- 
torney General of the United States, suggesting the need for immedi- 
ate prosecution of Steve Nelson, who was out to sabotage our war 
effort. The Attorney General referred me to the head of the Crimi- 
nal Division in the Department of Justice and I called on him. He 
‘eceived me most hospitably and agreed that Nelson was a dangerous 
man. He showed me a large file which had been compiled on Nel- 
son. He assured me that the Federal Government intended to prose- 
cute Nelson, but unfortunately the Department’s hands, at the moment, 
were tied because of the decision in the Schneiderman case. More- 
over, he added, no prosecution could be initiated against Nelson under 
the Smith Act until the conviction of the 11 Communist leaders in 
New York had finally been passed upon by the Supreme Court of the 
United States. 

It was apparent from this statement that at least another year 
would transpire before the Federal Government could move against 
Steve Nelson and even this prospective action was dependent upon the 
afirmance, by the Supreme Court, of the New York convictions. 

It was obvious, of course, that Nelson could do a great deal of dam- 
age in a year’s time. (As a matter of chronology, the Federal Gov- 
ernment did not indict Nelson until a year and a half later—in Janu- 
ary 1952). Upon returning to Pittsburgh from Washington I called 
on the district attorney of Allegheny County who was considerably 
worried over Nelson’s activities in the Turtle Creek Valley, the site 
of Westinghouse industries engaged in the manufacture of war goods 
for national defense and particularly for our fighting forces in Korea. 
The district attorney concluded that, in the interest of National and 
State security, prosecution of Nelson could not wait a year. Since I 
had some personal knowledge of Nelson’s seditious performances, I, 
as a private citizen, swore to the information which brought about 
Nelson’s arrest. Later, a search and seizure warrant issued from the 
State court and the contents of the Communist headquarters in Pitts- 
burgh were seized. 

Nelson came to trial in the State court and was convicted and sen- 
tenced to 20 years’ imprisonment. His sentence was reversed by a 
majority of the Supreme Court of Pennsylvania and the reversal was 
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sustained by the Supreme Court of the United States on the ground 
that the Smith Act had preempted the field in prosecutions against 
persons charged with seeking to overthrow the Government of the 
United States by force and violence. 

But we have seen that, despite the willingness of the Federal Goy. 
ernment to act, it could not move for a year and a half after it was 
aware that Nelson was engaged in activities which had for their even. 
tual objective the destruction of both the United States and Penp. 
sylvania Governments. It has been said that there was no evidence 
that Pennsylvania was a target for Nelson’s seditious activities. 
Matt Cvetic, former undercover agent of the FBI, who was with the 
FBI for 9 years, working with the Communist Party and as such 
a constant eye witness of Nelson’s movements, testified that as dis. 
trict organizer of the Communist Party, Nelson took personal charge 
of the Communist program in the Westinghouse electric and manufae. 
turing plants in the Turtle Creek Valley, which is in Pennsylvania, 
He testified further that Nelson had Communist concentration points 
in the plants of the United States Steel Corp. in Duquesne, Brad- 
dock, and Homestead, the Jones & Laughlin plant in South Side, 
Pittsburgh, and plants of the Crucible Steel Co. in Aliquippa and the 
Beaver Valley—all in Pennsylvania. Documents found in Nelson's 
desk at the time of the execution of the search warrant, exposed his 
plans to place Communists in all the basic industries in western Penn- 
sylvania. Mr. Cvetic further testified that Nelson was one of the 
leading conspirators in the plot to overthrow our Government, in- 
cluding “the ultimate liquidation of one-third of the population of 
this country.” Ina massacre of one-third of the people of the United 
States, certainly some Pennsylvanians would be included. 

Pennsylvania needs to be protected from Steve Nelson, who is still 
loose, and other potential Nelsons also prowling in sensitive areas 
in the no man’s land of the cold war. As of the present, the district 
attorneys, State police, city police, constable, sheriffs, and county 
detectives of Pennsylvania are, in effect, restrained and enjoined 
from arresting Nelson and his brother Communists, Red agents, and 
Soviet saboteurs engaged in undermining the foundations of both 
the State and Federal Governments. This is a paradox which is 
simply frightening. 

No one can deny that the Federal Government has all to gain in 
accepting the services of the State militia in times of emergency. 
What would the Federal Government have to lose in accepting the 
services of the police and prosecuting authorities of the States in the 
battle against the Communist conspiracy to violence ? 

It must be obvious that the United States does not have and could 
never have enough Federal agents to patrol all the highways, rail- 
roads, factories, mines, bridges and reservoirs in all the 49 States. 
Why not allow the States, with their excellent and extensive facil- 
ities, to supplement the Federal authorities in this common cause of 
safecuarding the people of the United States, against an admittedly 
common enemy, whether the people live in Pennsylvania, Virginia, 
or the District of Columbia? The State antisedition laws were In- 
tended to, and actually did fulfill the function of protecting the States 
while the Federal forces were left free to fight the enemy in the wider 
fields of interstate and collective security. 
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Is it suggested that there may be conflict between the Federal and 
State prosecuting authorities? Ido not believe it. Self-preservation 
is too vital a matter to allow for petty jealousies or vain rivalry. 

The argument for all-Federal preemption in internal security mat- 
ters in all the States is steeped in fallacy. If the Federal Govern- 
ment alone could act in matters involving internal security, it would 
mean that no State school board could dismiss a school teacher for 
teaching the forcible overthrow of Government, no police board could 
discharge 2 Communist policeman, no hospital could dismiss a Com- 
munist doctor, no railroad could separate a Communist engineer from 
his locomotive. If the Federal Government has exclusive juris- 
diction over all matters involving national affairs, even though State 
laws do not conflict with Federal laws on the subjects involved, then 
all Pennsylvania laws which assist. veterans of the United States 
Armed Forces, whether the assistance be in the form of bonuses, prior- 
ity of employment, or otherwise, would have to be invalidated; also 
every State law punishing desecration of the American flag would 
have to be nullified, since it is obvious Federal laws also cover that sub- 
ject. 

I have not yet seen or heard anyone point out how State antisedition 
laws in any way interfere with Federal law. Wherein did the 
Pennsylvania antisedition law ever impede the U.S. Government? 
We have seen that, in the very Nelson case, the Pennsylvania law 
was of infinite help to national security because, if Nelson had not 
been restrained for a year and a half—between the summer of 1950 
when Pennsylvania arrested him and January 1952 when the Federal 
Government indicted him—he could have done our national security 
some catastrophic damage. 

It is generally believed, and not without reason, that one of the rea- 
sons for delaying Hawaiian statehood resided in the fear that, 
once the Federal Government removed its armor of protection from 
the islands, the Kremlin-inspired and exceedingly powerful Inter- 
national Longshoremen’s and Warehousemen’s Union might dominate 
the new State. But now that statehood for Hawaii is assured, are 
we going to deny her the means to protect herself against this Com- 
munist-influenced organization, which has at its head the wily Harry 
Bridges, who openly supports the aims of Russia in all of its nefarious 
aggressions ? 

Hawaii is separated from the American mainland by 2,000 miles of 
ocean and she is 5,000 miles distant from the citadel of the Federal 
Government in Washington. Is it fair to her, after removing the 
armor of all-out, every day protection of the Federal Government, to 
refuse her a sword with which to defend her sovereignty? May it 
not happen, as happened in the Nelson case, that, with her indus- 
tries jeopardized, a circumstance could arise which would delay the 
Federal authorities in acting at once? 

Is Alaska not in a similar predicament? Is it fair to her, now 
that the Federal Government has withdrawn its paternal cloak, not 
to allow her State police and crime-detecting agencies to track down 
those who would try to restore Alaska to Russia on the theory that 
the Russian Government of 1867 did not have the authority to sell 
Alaska to the United States? 

What will the United States lose in having Hawaii, Alaska, and 
the other 48 States stand guard as sentinels and guards over the 
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ramparts of the American way of life? Who would suffer, except 
those whose misconduct invites prosecution, if the States augmented 
the authority of the United States in this field where there cannot 
be too much vigilance, too much safeguard, or too much precaution! 

I know that there is se: ircely a subject. in political science where 
there cannot be two points of view, but I confess, Mr. Chairman, J 

‘annot see what argument can be advanced against being supplied 
with an additional weapon and additional ammunition when a person, 
a State, or a nation may have to fight it out for his or its life. 

The passage of Senate bill No. 3 will stock the armory of our Nation 
with arms which, considering the troublous times in which we live, 
I respectfully submit, w ould be saddening to the entire country to 
see rejected. 

Mr. Chairman, I appreciate this opportunity to appear before your 
honored committee, and I trust that what I have here presented may 
be of some service in your consideration of this vital piece of legis- 
lation. 

Senator Dopp. Well, Judge Musmanno, thank you very much for 
giving us your views on this ver y important piece of legislation, the 
bill which has been introduced. 

Senator Keating, do you have some questions? 

Senator Kratrnc. Judge Musmanno, in order to get this in perspee- 
tive, you are referring when you speak of Senate bill No. 3 only of the 
second section of that bill, are you not? ‘The first section is ve 
broad in its language, and the second section deals with the Nelson 
decision. 

Mr. Musmanno. Well, my remarks may appear to have been di- 
rected to one section or another, but I naturally approve and would 
recommend the passage of the bill as is. 

Senator Krarine. As is. Have you considered its impact on the 
railroads of this country 4 

Mr. Musmanno. Senator Keating, I might say that I did not 
analyze and scrutinize this bill. I read House bill 3, and I assumed 
that this was practically a duplicate of it. 

Senator Keating. It is. 

Mr. Musmanno. Of 2 years ago or 5 years ago. 

Senator Keatine. H.R. : 

Mr. Musmanno. Yes, of about 3 3 years ago. 

Senator Kratine. There is a great tendency on the part of many 
people to confuse H.R. 3 and S. 3 with legislation to deal with the 
Steve Nelson case, and personally I think it is very unfortunate. 
There are bills in here to dee al with the Steve Nelson case specifically 
that have no relation to 8. 3 or H. — 3. None of your remarks had 
to do with the impact of H.R. 3 or 8. 3 on the railroads, the frozen 
food industry, immigration and naturalization, and the many other 
fields where general preemption is indicated in the first section of 
H.R. 3 and S. 3. Now, I was trying to find out from you whether 
your testimony is intended to go beyond legislation to deal with 
situations pointed up by the Steve Nelson case? 

Mr. Musmanno. Senator Keating, the decision by the Supreme 
Court of Pennsylvania and the decision of the Supreme Court of the 
United States on the Steve Nelson case have declared that no State 
has the right to enact legislation to restrain and prosecute those who 
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would endeavor to overthrow the Government of the United States 
by force and violence. I directed my remarks to that specific feature 
of Federal legislation. 

You have indicated to me, Senator Keating, that the compass of 
the legislation now before the Congress would cover a vast number 
of subjects, and naturally it wouldn’t do for me to sit here for hours 
and direct my remarks to all those phases. I felt that I had some- 
thing, perhaps, unique to offer in the history of the Steve Nelson 
case to show that, with all the will in the world—there was no ques- 
tion about the desire of the Department of Justice of the Federal 
Government to prosecute Steve Nelson—but by a combination of cir- 
cumstances, for which perhaps no one was at fault, it couldn’t move 
and so Pennsylvania moved in to stop Nelson in his tracks. 

Senator Knarinc. In other words, your testimony is intended to 
cover only the field of internal security ? 

Mr. MusMANNo. Yes. 

Senator Keartnc. Then I want to emphatically reemphasize that, 
because it is such testimony as yours, unwittingly given, that has 
caused great difliculties, in appearing to be an endorsement of the 
words of H.R. 3 and S.3 entirely. H.R.3 and 8S. 3 have ramifications 
way beyond, and that have nothing to do with the field of internal 
security. My feeling has been that we should pinpoint anything we 
do in this area and limit it to those areas where we think that we 
should expressly provide that the Federal Government shall not be 
deemed to preempt the field. There are separate bills dealing with the 
internal security field alone, which 1 think it would be a fair interpre- 
tation of your testimony to say that you support, rather than H.R. 3 
or S. 3, which go way, way beyond any field of internal security. 

Mr. MusmMaAnno. Senator Keating, it would appear that Chief Jus- 
tice Charles Alvin Jones, who appeared before this committee on April 
98 was of tle same impression I am, because he directed his remark: 
tothe Nelson case exclusively. 

Senator Krarvine. That is right, but he didn’t get into an endorse- 
ment or an opposition to H.R. 3 or S. 3. It is your lining up your 
testimony with the number of a specific bill that is disturbing to me, 
because it is an impression that has gotten out abroad that we are deul- 
ing here with a broad preemption question. §. 3 is before us in its 
words, but there are also bills before us to deal with preemption in the 
internal security field, which I believe is the way to approach this 
problem. 

Mr. MusManno. Senator Keating, isn’t this part of the bill directly 
in point ? 

No act of Congress shall be construed as indicating an intent on the part of 
Congress to occupy the field in which such act operates, to the exclusion of any 
State laws on the same subject matter, unless such act contains an express pro- 
vision to that effect or unless there is a direct and positive conflict hetween 
such act and the State law so that the two cannot be reconciled or consistently 
stand together. 

I think my remarks are directed to that section. 

Senator Kratine. Do you realize what it would do to the railroads 
and food processing industries and the Interstate Commerce Com- 
mission and the Naturalization Act, and all the acts in this country 
that have nothing to do with internal security ? 
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Mr. Musmanno. Senator Keating, in all the fields you have ye. 
ferred to there is not only separate legislation, but there are innumer. 
able decisions of the Supreme Court of the United States which pro. 
tect the industries you mention from any interference by State legisla. 
tion. Furthermore, even in the fields of interstate commerce, the Sy- 
preme Court of the United States has approved some State legislation 
allowing the taxing of interstate commerce, that is, the carrying of 
freight into and through individual States—but I am not directing 
myself to that subject because I don’t want to go into that. 

Senator Keattna. I didn’t think you were. That is what I am try. 
ing to get to. ‘ 

Mr. Musmanno. That is right, Senator Keating. Iam not. I am 
directing my remarks only to this one little segment or feature in the 
field of internal security, in which I thought perhaps I might make 
some contribution. 

Senator Krarrne. You can and do make a contribution, but it js 
significant that the railroads and the processing industry and many 
others are opposed to the first section of S. 3. 

Mr. Musmanno. And to the extent, as you have indicated, I would 
be in favor of its not being extended to cover railroads and interstate 
commerce. 

Senator Keattne. It is just an unfortunate selection of numbers 
because we have other legislation before us which would carry out 
the ideas which you express in your statement, which do not have 
that number. 

Mr. Musmanno. Yes. 

I ask that my remarks be directed only to that feature of legislation 
which is before the Congress on the subject of internal security and 
on the subject of the right of the individual States to protect their 
sovereignties against Communist conspiracy and violence. 

Senator Kerartne. I felt that was your intention. 

Mr. Musmanno. Yes, that is my intention, Senator Keating. 

Senator Krarine. This is a very strong illustration you give of the 
fact that the Federal Government’s hands were tied for a year anda 
half, and if the State of Pennsylvania could not have moved, no one 
could have moved. That brings back to my mind the Schneiderman 
ease. What wasthat? 

Mr. MusmManno. The Schneiderman case involved the secretary of 
the Communist Party in California, who had obtained citizenship 
papers while a Communist. The U.S. courts in California canceled 
out his citizenship because he was supporting an organization com- 
mitted to the overthrow of the Government by force and violence 
when he applied for his citizenship papers. 

The case was appealed to the Supreme Court of the United States, 
and the Supreme Court of the United States, Justice Murphy writing 
the opinion, said that the Communist Party was not per se dedicated 
to the overthrow of the Government by force and violence, but that 
only under peculiar circumstances would Communists resort to vio- 
lence, a decision which, of course, I feel was most unfortunate and 
certainly not to be supported in our present-day thinking. 

Senator Keating. But it was that thinking which caused the Fed- 
eral Government to feel that its hands were tied ? 

Mr. Musmanno. That is right. 
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Senator Keatinc. Pending the decision in the-—— 

Mr. MusmMAnno. In the Dennis case, which did not come down for 
some time. 

Senator Dopp. Could I ask a question there? If this delayed the 
Federal Government, why wouldn't it delay the Pennsylvania govern- 
ment ? . 

Mr. Musmanno. Well, because Pennsylvania was not acting under 
Federal laws; it was acting under its own legislation, which, of course, 
had not been attacked or challenged. 

Senator Dopp. Aren’t the decisions of the U.S. Supreme Court bind- 
ing on the State courts? 

Mr. MusManno. They certainly are, but the decision of the Su- 
preme Court of the United St ates was not directed to the sedition laws, 
and in no way did our sedition laws come into play in the Schneider- 
man case. 

Senator Dopp. That is what troubles me. I would like to hear 
more about the cause for that delay. Are you sure, in your own mind, 
that the Schneiderman case was a sound cause for delay? 

Mr. Musmanno. Well, as Senator Keating pointed out, naturally 
the Federal Government and particularly the Department of Justice 
were bound by the Schneiderman case. They couldn’t operate, so 
naturally they didn’t move. 

Senator Dopp. But it wasn’t a sedition case, as you pointed out. 
Why would it be binding on the Federal Government if it couldn’t 
bind the State of Pennsylvania in a sedition case ? 

Mr. Musmanno. The Schneiderman case involved only a question 
of citizenship, but in the discussion of the facts and the law in the 
Schneiderman case, the Supreme Court of the United States came to 
the conclusion that it was a tenable conclusion that the Communist 
Party did not intend and had no program to use violence, except in 
the event it came into power, and then there was an attempt to over- 
throw the government when it could use violence. It used this 
rather extraordinary language that, if the Communist Party believed 
that the majority of the people were for a Communist form of govern- 
ment, it would have the right to take over the Government even 
though at the polls something else might be demonstrated. 

Senator Dopp. I don’t want to argue the point, but I still don’t 
see the difference. I understand the ruling in the Schneiderman case 
and I can understand the feeling of any Attorney General with respect 
to bringing litigation which would be in conflict with the ruling of 
that case, but Nelson was tried for sedition. 

Mr. Musmanno. That is right. 

Senator Dopp. And in Pennsylvania, and the sedition acts charged 
were against the United States and not against the Commonwealth 
of Pennsylvania. 

Mr. Musmanno. Well, I have pointed out, Senator Dodd, evidence 
in the trial showed that he was operating in Pennsylvania against 
Pennsylvania industries. 

Senator Dopp. But the Pennsylvania statute made it an offense to 
commit seditious acts against the United States. 

Mr. Musmanno. And against the State of Pennsylvania. In fact, 
there were 12 counts in the indictment, and every one included Penn- 
sylvania—“and Pennsylvania, and Pennsylvania, and Pennsylvania.” 
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Senator Dopp. My point is that it included the United States as wel], 

Mr. Musmanno. All indictments are drawn in the conjunctive, but 
they can be proven disjunctively. 

Senator Kratine. W ell, if the evidence had indicated that his acts 
were directed only against the United States and not against Penn. 
sylvania, could he have been convicted in the State courts? 

Mr. Musmanno. As the law read, yes. In fact, there were many con- 
victions in the State of Pennsylvania on that ground prior to the 
Nelson case ’ and there was one case where our supreme court affirmed 
the conviction, and petition for certiorari to the Supreme Court of 
the United States was refused on constitutional grounds. 

Senator Dopp. Well, I would just like the record to show that I have 
grave doubt about the rectitude of whoever made the judgment that 
they couldn’t bring any action against Nelson because of the Schnei- 
derman case. I am not convinced that was good reason for delay. As 
a lawyer, I am not convinced. 

Senator Keatinc. What year was that? 

Mr. Musmanno. 1950. 

Mr. Sourwine. I have one question, Mr. Chairman. 

Judge Musmanno, you spoke earlier in your statement of the need 
for protecting Pennsy lvania from Steve Nelson. Is it your opinion 
that enactment of this legislation would help protect Pennsylvania 
from Steve Nelson, or would help Pennsylvania to protect herself 
from Steve Nelson? 

Mr. Musmanno. Protect the State of Pennsylvania and its 11 mil- 
lion inhabitants from the machinations and conspiratorial activities 
of Steve Nelson, whom I regard as Communist No. 1 menace. 

Mr. Sourwine. If this bill becomes law it would have no retro- 
active effect. 

Mr. Musmanno. No. 

Mr. Sourwine. It wouldn’t put Nelson in double jeopardy ? 

Mr. Musmanno. No. 

Mr. Sourwine. It would provide a vehicle by which he could be 
curbed by Senate authority if he resumed his acts or even if he con- 
tinued the acts which some of us think he is engaging in today. 

Mr. Musmanno. That is it exactly, Mr. Sourwine. 

Mr. Sourwine. That is all I have. 

Senator Dopp. I had one other question. I wonder if you could tell 
us why you feel that the State agencies would be prohibited from 
discharging a policeman. 

Mr. Musmanno. Yes, I remember that. No, I am saying that that 
is the illogical position of those who oppose legislation of this char- 
acter. They say that the Federal Government has preempted the 
field in internal security. If that idea were to be carried out to its 
logical conclusion, it would mean that a State school board could not 
dismiss a teacher for teaching in the schools the program of over- 
throwing the Government by force and violence, but we know that the 
State school boards do have the right to do so and are exercising that 
right. 

“Senator Dorp. Well, this question has come up before in our hear- 

ings, and I have said that I think it is the most troublesome question, 
for me anyway, as an individual. It has been met by other witnesses 
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who say this does not follow, and that the power of the States to in- 
vestigate and administratively act is not impaired by the preemption 
inthis field. Do youthink it is? 

Mr. Musmanno. My point is that the logic of the preemption of 
Federal jurisdiction over all matters involving the security of the 
Nation would naturally take it into the State governmental powers 
to dismiss schoolteachers, policemen, or engineers, who in discharging 
their vital duties are serving communism. Of course, the Federal 
Government doesn’t go that far in its practical application, but I am 
saying that the logic of full preemption would take you there, and 
how do we know that some day it might not officially be declared that 
a State school board cannot dismiss a schoolteacher if he is a Com- 
munist 

Senator Dopp. I just wanted to be sure we had your position. 

Mr. Musmanno. That is right, Senator Dodd. 

Senator Kratine. Well, those who favor preemption by the Fed- 
eral Government—even the most extreme in that regard, as I under- 
stand it—do not. contend that there is preemption in each case. They 
contend that it should be left to the courts to determine in each instance 
whether there has been preemption or not, rather than to say by a 
statute that there shall not be preemption either generally or in a par- 
ticular field. So that it does not necessarily follow—although I get 
your point—it does not necessarily follow that the Supreme Court 
would say that the city of New York could not discharge a Communist 
policeman. 

Mr. Musmanno. That is right. 

Senator Kratine. But I see the point that they might, in the light 
of the same decision as in the Nelson case. 

Mr. MusmManno. Yes. Suppose it were proved, Senator Keating, 
that this New York policeman was actually a member of a conspira- 
torial gang committed to overthrowing the government of New York 
and he is fired from the police force. Why shouldn’t the State of New 
York then be allowed to prosecute him on this evidence and go right 
ahead and dispose of the case? How would that affect the Federal 
Government in its duty to protect all interstate phases of our dual 
form of government? There is room for both jurisdictions. That is 
my point. Forty-seven States had laws protecting their sovereignties. 
We have had legislation of this type for over a hundred years, so it 
couldn’t have been so completely bad. 

Senator Kratine. The Attorney General has testified before us 
that, in the 19 years that he has administered the Smith Act, there 
has never been a single instance where there has been any interfer- 
ence in his prosecutions by any State officials in their prosecutions. 
There has never been a conflict. 

Mr. Musmanno. I am very happy to hear that. I am very happy 
to hear that. 

Senator Dopp. We had a witness here who told us that, in his judg- 
ment, the decision in the Nelson case would make it impossible for 
the State to even investigate matters of this kind. What do you say 
to that? 

Mr. Musmanno. Well, I think that the State would find itself in 
troublous waters if it began to investigate, in view of the decisions 
as they exist today, because someone would certainly say that the 
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State is invading the rights of the Federal Government which has 
preempted the subversive field completely. 

Senator Dopp. This wouldn’t be true in the case of legislative hear. 
ings, would it ? 

Mr. Musmanno. [ think the argument would go that far, because, 
once you get into a State legislative hearing, you are bound to eall in 
individuals who are charged with attempting to overthrow the Goy- 
renment of the United States as well as Pennsylv ania. It is very 
difficult to separate the two, and there is no question in my mind that 
someone would raise the question that the State of 1 -ennsylvania, by 
conducting a legislative hearing of that kind would be impinging and 
infringing on the rights of the Federal Gov ernment, which has com- 
pletely preempted the field of internal security. 

Senator Dopp. Again, I want to get your views on this. I say J 
think this is one of the gravest questions that will confront the Con- 
gress on this type of legislation. 

Did you have any questions ? 

Mr. Sourwine. If I might follow up your point for just a moment, 
Mr. Chairman. 

Judge, a State police authority, law enforcement authority, can 
only administer the laws that are valid on the statute books, isn’t 
that right? 

Mr. Musmanno. That is right. 

Mr. Sourwine. And if it is held that laws in the antisubversion 
field—State laws in that field—are invalid, then there is no basis for 
law enforcement or investigation, is there ? 

Mr. Musmanno. That is it exactly, Mr. Sourwine. 

Mr. Sourwrne. On the other hand, a legislative body may only 
investigate where it has the power to legislate, isn’t that true? 

Mr. Musmanno. That anor rect. 

Mr. Sourwrine. And if this field is wholly preempted by the Fed- 
eral Government, it could be argued that a State legisl: ative body 
would have no right to legislate and therefore have no right to even 
investigate. 

Mr. Musmanno. That is right. It could be so argued, and it would 
be so argued, and that is why I think we have a very sad and mel- 
ancholy situation as we have it today, because the Federal Govern- 
ment could well use the assistance of the State governments. They 
are only too eager to help in the battle which confronts us. 

Senator Dopp. Thank you very much, Judge. 

Mr. Musmanno. Thank you very much, Senator Dodd, and Senator 
Keating. 

Senator Dopp. Thank you for taking the time to come down here. 

Mr. Musmanno. I was very happy to come. I felt it my duty to 
do so. 

Senator Dopp. Our next witness. 

Mr. Sourwine. Roy M. Cohn. 

Senator Dopp. You have a statement you want to present to us? 
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TESTIMONY OF ROY M. COHN, VICE PRESIDENT, AMERICAN 
JEWISH LEAGUE AGAINST COMMUNISM, INC. 


Mr. Conn. Yes. 

Mr. Chairman, I am testifying today in my capacity as vice presi- 
dent of the American Jewish League Against Communism. 

The president of the league, Mr. George E. Sokolsky, has asked 
me to express to the committee his regret at being unable to appear 
personally and to thank them for permitting the league to make this 
statement. 

The American Jewish League Against Communism, Inc., is a na- 
tional organization dedicated to the proposition that communism and 
Judaism are incompatible. The league has spent over 10 years in 
research and activity concerning Communist methods and their effect 
upon the internal security of the United States, with particular 
reference to those of the Jewish faith within this Nation. 

Based on our experience in this field during the past decade, we 
appear here to support in principle the following bills: H.R. 2369, 
H.R. 1992, S. 1800, S. 527, S. 1305, S. 1804, S. 1303, S. 1302, S. 1301, 
§. 1299, S. 294 and 8S. 3. 

The league believes that forcible denial of religious freedom con- 
stitutes a threat to the internal security of a nation. Some bigots, such 
as Conde McGinley and Gerald L. K. Smith, who attempt to equate 
Judaism with communism, might be shocked to learn that, in their 
anti-Semitism, they are at one with Karl Marx and the international 
atheistic Communist conspiracy. Communism is anti-Semitic and 
seeks to forcibly suppress freedom of religion on the part of Jews as 
well as adherents of other faiths. 

The tone of Communist anti-Semitism was set by Karl Marx who 
stated : 

Money is the zealous one God of Israel, beside which no other God may stand. 
Money degrades all the gods of mankind and turns them into commodities. 
Money is the universal and self-constituted value set upon al) things. It has, 
therefore, robbed the whole world, of both nature and man, of its original value. 
Money is the essence of man’s life and work, which have become alienated from 
him: this alien monster rules him and he worships it. 

The God of the Jews has become secularized and is now a worldly God. The 
bill of exchange is the Jew’s real God. His God is the illusory bill of exchange. 

What is the foundation of the Jew in our world? Practical necessity, private 
advantage. 

What is the object of the Jew’s worship in this world? Usury. What is his 
worldly God? Money. 

Very well then: emancipation from usury and money, that is, from practical, 
real Judaism, would constitute the emancipation of our time. 

That, gentlemen, is Karl Marx and not Gerald L. K. Smith speak- 
ing, and they sound alike. 

The league’s research and consequent warnings on Soviet anti-Semi- 
tism have been described by the distinguished Director of the Federal 
Bureau of Investigation, J. Edgar Hoover, as follows: 

The American Jewish League Against Communism stated as early as 1948 that 
“Soviet Russia’s million and a half Jews are the forgotten people of the world.” 
The league lists among its proudest achievements that “* * * it was the first 


American organization to expose and document the Communist anti-Jewish 
policies” 


And this, Mr. Chairman, is completely true. We consider, as one of 
our important works in these 10 years, the fact that this organization 
has documented and attempted to educate other Jewish organizations 
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as to the fact that communism and anti-Semitism are one and the same 
thing, and going back to Karl Marx and continuing through the 
words and the writings of Lenin, Stalin and Khrushe +hev, 

Turning specifically to the legislation at hand, the Smith Act has 
been the principal medium for prosecution of C ommunist conspirators 
in this Nation. Recent decisions of the Supreme Court in Smith Act 
cases have confused and decimated this vital piece of legislation. The 
artificial test of “organize” used by the Supreme Court clearly man- 
dates the amendment of this part of the act. The Congress must spell 
out what, prior to recent Supreme Court pronouncements, was thought 
to be apparent; namely, that to organize for the purpose of forcible 
overthrow of our Government is like any other org: ganizational activi- 
ties, part of a continuing process. The Supreme Court has, in effect, 
said that the 1945 “organization” of the Communist Party Was one 
act, subject to the immediate running of the statute of limitations, 

Now, the Communist. Party was originally organized here in 1919, 

What we can’t visualize is the fact that, ‘by the test the Supreme 
Court lays down, this would mean that the organization as such, 
and this part of the Smith Act, would, in effect, have been banned i in 
1922. Now, the Smith Act was not even enacted until 1949, and if 
this interpretation of the Supreme Court were correct, it would mean 
that the organization section would have been barred by the statute 
of limitations 18 years prior to the passage of the Smith Act itself. 
In view of these facts, we endorse H.R. 2369, S. 1300, and S. 527, 

With regard to the clear and present danger aspect of the Smith 
Act, we believe that the decision of the Supreme Court in the Yates 
case requires enactment of a corrective statute. 

The language in lines 5 and 6 in S. 1305 “without regard to the 
immediate probable effect of such action” brings the act in conform- 
ity with the peculiar nature of the clear and present danger which 
our Nation faces at this time. Of course, the relevant language in 
lines 5 and 6 of S. 1305 would set out the clear and present danger 
without regard to the immediate probable effect of such action and 
then continue the charging paragraph and say that such a test as 
proposed in S. 1305 would bring the act in conformity with the 
peculiar nature of the actual clear and present danger which our 
Nation faces at this time. 

Under the present holding in the Yates case, any effective action 
against members and even leaders of the Communist conspiracy could 
rarely be taken until after the horse was out of the barn. The writ- 
ings of Communist theorists make it crystal clear that revolutionary 
tenets are to be taught and advocated, not for use after graduation 
day at the Jefferson School, but at such future time as is deemed 
expedient by the international Communist leadership. We have a 
situation, Mr. Chairman, where the American Communist Party takes 
orders from Moscow and works in conjunction with the international 
Communist leadership, and I think we all must recognize the fact 
that the great menace here will be not only from 20,000 or 15,000 
or 30,000 party members and their fellow travelers in this country 
acting alone, but acting in concert with the armed might of 40 percent 
of the world, and satellites and missiles and atomic bombs and hy- 
drogen bombs. 

If the act as interpreted in the Yates decision were to stand, it 
would be effective only if we could outguess the international Com- 
munist leadership as to the hour they might pick for their American 
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dependents, and their American branch office, to strike. S. 1305 elim- 
jnates this guessing-game limitation on the act and provides a realistic 
standard. The new section, making “intent to cause the overthrow” 
the gravamen of a crime, is another intelligent and just addition. 

Mr. Sourwine. Mr. Chairman, might I ask a question at this point, 
if the witness would permit me to interrupt é 

Mr. Coun. Certainly, sir. 

Mr. Sovurwixe. Isn’t it true that the Communist world conspiracy 
has taken over country after country, and in doing so has always ulti- 
mately used force, armed force, but always has preceded this by 
subversion, so that the pattern is clear that the subversion is a part 
of the process of takeover ? 

Mr. Coun. There is no question about that, Mr. Counsel. The 
history of the Communist movement throughout the world and in 
this country must be viewed as one; that at first, when they are in 
a very small minority and don’t have proper support and proper con- 
ditions for revolutionary action, they will resort to sabotage, es- 
pionage and subversive activities within the country involved and 
wait until such a time as they have the proper circumstances and the 

roper backing from the worldwide movement, of which they are 

ut one part, and then use force at that ultimate moment. So the 

question here is: Must we wait until this test in the Yates case, as it 
might be read? Must we wait until that point when the force is 
underway and there is actually the capacity for revolution—and at 
that point I would submit it might be too late—or do we not have 
the right to punish conspiratorial action at such time as it will be effec- 
tive in the protection of the people of the country. 

The necessity for the rehabilitation of the Smith Act is pointed up 
by the language of Judge Chambers of San Francisco, of the United 
States Court of Appeals (ninth circuit), who described. its present 
condition as “a virtual shambles.” Even more eloquent testimony to 
the need for this legislation is the death of Smith Act cases in St. 
Louis, Detroit, Philadelphia, Honolulu, Seattle, and perhaps other 
locales, where prosecutions might be on the planning boards of the 
Justice Department in the various United States Attorneys Offices, 
but never left them after the Supreme Court pronouncements. 

S. 1301 is similar in principle to section 903 of the New York City 
Charter, back in my home State and Senator Keating’s. This does 
not in any way weaken the fifth amendment or curtail anyone’s right 
to invoke it. Mr. Chairman, the same fallacy exists here as in any 
other argument about the fifth amendment. People refuse to draw 
a distinction between the fifth amendment and the right to invoke it, 
and what they believe, apparently, to be a concomitant right to con- 
tinue to serve in a position of public trust and responsibility. We 
say that the basic fallacy in dealing with the fifth amendment is the 
failure to draw a distinction between a person’s right to invoke the 
fifth amendment and having invoked it, his right to remain in a 
position of public trust and responsibility. There is no constitutional 
right to hold public office. Holders of public office, historically and 
morally, should conform to highest standards, because the test as to 
them cannot be subjective, but must be objective—the object being 
the proper service of the people of the United States. One, acting in 
good faith and fear of self-incrimination, has every right to invoke 
the fifth amendment. And when asked, I have always said I do not 
favor any legislation changing the fifth amendment, watering it 
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down, or anything like that. I would say, Mr. Chairman, it is q 
question of proper interpretation of the fifth amendment and realiza. 
tion of the consequences which flow from invoking the fifth amend. 
ment, and therefore we submit that one who has invoked the fifth 
amendment, while having every right to invoke it, has no concomitant 
right to continue in a position where the public must depend upon 
his integrity. 

S. 1501, like section 903 of the New York City charter, does not 
infringe upon one’s right to invoke the fifth amendment. It merely 
serves to assure the well over 99 percent of loyal and honest Ameri- 
cans that their public affairs and futures will not be in the hands of 
people of questionable integrity. A bank president who sends for the 
cashier of a cage from which $10,000 is missing, would hardly continue 
the cashier in office after being told that he refuses to answer any ques- 
tions about the theft. A parent who asks a baby-sitter of his child 
whether he is a user of narcotics would hardly be expected to tell him 
to come back the next night and continue his work if he says, “I won't 
tell you whether I use narcotics.” Why should the people of the 
United States be required to settle for a lesser standard in the pro- 
tection of their civil liberties against a criminal conspiracy ? 

I don’t think Congress is required to depend upon the individual 
discretion and judgment of members of these administrative boards 
when you have so basic a problem as the invocation of the fith amend- 
ment, particularly in cases such as these loyalty-security cases. The 
important point here is that refusal by Government employees to 
answer should not merely be one factor which an administrative 
board may, if it so desires, take into account in passing upon Govern- 
ment employees. I have seen Federal loyalty boards clear people such 
as William Remington, who was thereafter convicted by a jury in 
New York for perjury in denying that he turned over Government 
documents to a Communist spy. He had been given, previously, a 
clean bill of health by loyalty and security boards. 

I remember testifying before Senator Keating’s committee when 
he was in the House concerning invocation of the fifth amendment on 
the part of many people within the United Nations and people within 
the American Secretariat and the tremendous difficulty we had—I was 
then with the Justice Department—in getting action on the part of 
the authority here and in the United Nations to eliminate these people, 
and a good many of them have been restored to office—in UNESCO 
particularly—despite the fact they have invoked the fifth amendment 
In some cases on questions as to actual espionage against the United 
States of America. 

I have seen Edward Rothschild continued in the employment of 
the Government Printing Office, in a sensitive position, by admin- 
istrative boards after over 30 FBI reports furnishing information as 
to his Communist activities had been received. I don’t believe, Mr. 
Chairman, that the Congress should be required to rely upon the in- 
dividual judgment or lack of judgment of these boards when the Con- 
gress would have available to it the acid test, namely, the fact that a 
Federal employee has, in fact, invoked the fifth amendment before 
a duly constituted body of the Congress or executive or judicial 
branches. 

Senator Dopp. Could I interrupt to ask a question ? 

Mr. Coun. Surely, Mr. Chairman. 

Senator Dopp. Did Remington or Rothschild claim the fifth amend- 
ment ? 
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Mr. Coun. Rothschild did. Remington testified, Mr. Chairman, 
and I might say was indicted for perjury by a grand jury at a later 
date. He did not invoke the fifth amendment. I cite the Remington 
case as an example of the possible unreliability of some of these ad- 
ministrative boards which have the proper facts before them and do 
not take proper action, and I use that in answer to some testimony 
which I believe this committee has had saying, why not leave it to 
the administrative boards to consider the invocation of the fifth 
amendment and other things as various factors adding up here, and 
they will come up with the right answer. I say they haven’t come 
up with the right answer in many vital cases. 

In the Rothschild case he did invoke the fifth amendment before 
the Permanent Subcommittee on Investigations, and following the 
invocation of the fifth amendment, the Government Printing Office 
did discharge him, but the loyalty and security boards there cleared 
him time and time again, despite FBI reports which gave his Com- 
munist Party membership, full details of it, and everything else. 

I might say that the personal experience of the American Jewish 
League against Communism has been that we have had much diffi- 
culty in seeking the removal from office in a Jewish organization of 
Harold Glasser, who had been identified as a Communist spy. We 
still have not succeeded in eliminating Sidney Katz from his post 
as executive director of the Park Avenue Synagogue, despite the fact 
that Katz has invoked the fifth amendment as to Communist Party 
activities in testimony before the House Committee on Un-American 
Activities, and has been named under oath as a Communist Party 
member before the House Committee on Un-American Activities. 
Despite the invocation of the fifth amendment by these people, one 
we had a very diflicult time eliminating from his post; the other is still 
there. 

So we submit, Mr. Chairman, that a refusal to answer should in it- 
self, legislatively, be enough to require discontinuance of Government 
service. Nor, Mr. Chairman, are we disturbed at the intermingling 
of executive, legislative and judicial branches in this regard. We be- 
lieve it is a sensible and proper and legal grouping. 

Mr. Sourwine. May [ interrupt at that point to ask a question ? 

Senator Dopp. Yes. 

Mr. Sourwine. Mr. Cohn, the whole problem involving the secur- 
ing of information by the Congress rests, not upon any power of the 
executive branch, but upon the power of the Congress itself, does it 
not ‘ 

Mr. Conn. Yes, of course, it would. 

Mr. Sourwine. So that there is not involved here any question of 
trying to borrow the power of the executive branch to enforce the 
anwering of the questions? It is an exercise contemplated by the 
Congress itself, of its own power as a policymaker to fix the stand- 
ards of Government employment and the conditions under which a 
man may work for his Government. 

Mr. Coun. I would say definitely, Mr. Counsel, that is entirely the 
case, and I should think the other branches would welcome this legis- 
lation. I think it is something which goes to the heart of all three 
branches and, rather than being inconsistent, there is a definite com- 
munity of interest here, both legally and morally. 

In a similar vein we support S. 1304, The distinction between sub- 
versives serving in sensitive and nonsensitve positions has, in our 
experience, been found to be entirely unrealistic. The consequences 
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of the decision in Cole against Young should not be permitted to 
stand. There are countless examples of people in so-called nonsensj- 
tive positions who can and have used their Government employment 
to further the activities of the Communist conspiracy. But perhaps 
the most eloquent testimony on the invalidity of the distinction between 
sensitive and nonsensitive positions is that of Joseph L. Rauh, Jr, 
of the Americans for Democratic Action, who, I understand, eop- 
siders himself a champion of civil rights. Mr. Rauh testified in Fed. 
eral court in New York in the case of United States against Payl 
Hughes. Mr. Hughes, you might recall, is the gentleman who received 
$8,500 from Mr. Rauh and additional sums from some of his ecol- 
leagues, for supplying what turned out to be completely fictitious 
accusations against Senator McCarthy and the Permanent Subcom- 
mittee on Investigations. Hughes posed, to Rauh and others, as q 
secret investigator on the payroll of the Senator from Wisconsin, 
Among the fictitious information which Hughes supplied was that 
Senator McCarthy maintained an arsenal of arms, including sub- 
machine guns, in the Senate Office Building, which I imagine would 
involve a sensitive position. Another piece of false information which 
Hughes supplied to Rauh was that Senator McCarthy had a spy on 
the New York Post. It developed at the trial that Rauh believed 
this McCarthy spy on the New York Post to be the Post’s cookin 

editor. The following interrogation of Rauh then took place at the 
trial: 

ATTORNEY FOR THE DEFENSE. The cooking editor on the New York Post? 
RavH. Yes, sir. 


Did you call Mr. Wechsler and tell him? 
RAvu. Yes, sir. 


You didnt feel that the cooking editor was going to slant any recipes in 
McCarthy's favor; did you? 


RAvuH. That wasn’t the purpose. That wouldn’t have been the purpose to 
have somebody there. 


What was the purpose of McCarthy having a spy as the cooking editor? 
RauH. Because a cooking editor, like anybody else, has access to all the 
records, files and clips, and other matters on the paper and to all the discussion. 


It doesn’t matter who the person is. I didn’t feel he should have anybody in the 
paper. 


The Court (interrupting). You don’t believe in having spies? 

Ravuu. No, sir. 

Unless they are your own? 

ef Unless you are trying to uncover illegal activity, which I was trying 
to do. 

We support Mr. Rauh’s demolition of the distinction between 
sensitive and nonsensitive and urge the enactment of this bill. 

The need for passport legislation has become crucial. Without it, 
we ourselves are providing a mechanism for our own destruction in 
giving up any control over the activities of even spies and traitors 
who would use American passports to serve their illegal purposes. 
We favor S. 1303. 

With regard to S. 1302, providing for supervision of aliens under 
deportation orders, we feel that much of the objection overlooks the 
fact that we are dealing with people who have already been found in 
violation of our laws and regulations and are under deportation order. 
The fact that its execution is delayed should not be used to limit the 
right to exercise control of these people whose illegal status here has 
already been determined by our duly constituted authorities. 

I believe Senator Keating made this point at a hearing the other 
day. We are not dealing here with people who are presumably in- 
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nocent on the deportation charges or those who have not been dealt 
with. We are dealing with them at a point after which they have 
had due process, and there has been a final finding. 

Senator Dopp. Let me ask you a question there. In the cases which 
have been discussed before—the assumed cases—the individual has 
merely been found to be in this country illegally ¢ 

Mr. Conn. Yes, sir. 

Senator Dopp. And the punishment is deportation ? 

Mr. Coun. Yes, Senator. 

Senator Dopp. Now, as I understand the provisions of this bill, ad- 
ditional punishment would be imposed. Isn’t that true? 

Mr. Coun. Mr. Counsel, I might ask about that. I don’t know 
what the additional criminal sanction is in this regard. I thought 
it was merely a conferring upon the Immigration and Naturalization 
Service and the Attorney General the authority to question and keep 
tabs on this individual. 

Senator Dopp. That is right. 

Mr. Coun. On matters not only dealing with his deportation but 
also relating to the possible continuance of subversive activities. 

Senator Dopp. I can answer that for you. I think you have stated it 
right. That seems to me to be a punishment—to put a human being 
under lifetime surveillance, subject to the call of the Attorney General 
for interrogation. It seems to me a dreadful punishment. I would 
prefer to be indicted and punished for a term certain if I had com- 
mited an offense, rather than look forward for the rest of my life to a 
summary call from the Attorney General any time he wanted to inter- 
rogate me, and live under the horrible shadow of constant surveil- 
lance. Isn’t this some kind of mental concentration camp or worse ? 

Mr. Conn. I don’t think it would be that bad at all. You start 
with the basic proposition that the man is supposed to be out of the 
country. Maybe, in certain deportation cases, when an order has 
been made. Let’s assume the man might be a person whose presence 
constitutes a grave danger to our internal security, and he should be 
out of the country. Well, due to facts beyond our control and, granted, 
beyond his control, he is not out and, being under such an order and 
having been able to test it out and have a final ruling on it, I don’t 
see any reason why the Attorney General should not have the power. 
I am sure the courts would be quick to step in if this power were 
abused or if he were subjected to unnecessary harassment or anything 
along those lines. This does not deprive him of his other legal remedies 
and rights, and I don’t think the actual effect of this legislation would 
be to put him in that kind of a mental prison camp or anything like 
that. I don’t think that the surveillance, so to speak, would be that 
severe. I don’t know of any instances in which they have been 
unless there is a grave national necessity, and if there is, I would 
recommend, sir, that the Attorney General should have that authority, 
and we would have to rely upon the Attorney General not to abuse 
that, as we have to rely on him from time to time. 

Senator Dopp. I think, in cases of grave national emergency, he 
does have that power. It certainly was exercised by the Attorney 
General back in World War II, and that seems to me to be enough. 
Under this proposal, that power heretofore exercised only in grave 
national emergency would be extended for peacetime, nonemergency 
situations. 
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Mr. Coun. Well, Mr. Chairman, if I viewed it as having the con- 
sequences you outline, I would undoubtedly feel the way you do about 
it. I just don’t think they would. I just don’t think they would. | 
don’t think that is the intent, and I do think we have to give the At- 
torney General some discretion in these things, and I don’t think we 
have the right to assume at this point that discretion is going to be 
abused in favor of overzealousness in Ww atching these people, “But I 
can certainly see, Mr. Chairman, what you are afraid of. I do think, 
though, the courts could protect that. 

Senator Kratrne. Of course, it raises a question. I have some of 
the misgivings which Senator Dodd has. You take a situation where 
an alien, who has been proved to be a subversive character and ac- 
tively w or king against the interests of this Government, is ordered de- 
ported to Russia. Well, Russia says, “He can be of more use to us 
right where he is. We won't accept him.” Then, if there is no sur- 
veillance of any kind and nothing further that ‘we can watch him 
about, we are pretty much at his mercy, in a way. 

Senator Dopp. What makes this objectionable to me is that surveil- 
lance is an operation of law, and this 1s particularly offensive, I think. 
If I am under surveillance, but I don’t know it, even if I suspect it, 
I am not in the same mentally hazardous situation as one who is 
under surveillance as a matter of law. His neighbors know it. His 
family knows it. Every hour of his life the eye is on him. Now this 
is a kind of punishment that I don’t think we have ever imposed on 
anybody in this country, and I don’t think it should be lightly con- 
sidered. 

Senator Krattne. I don’t either. I think it is very serious, but it is 
a troublesome question, because it has this other facet to it, too. 

Senator Dopp. Yes, I recognize that. We are just trying to learn. 
I didn’t mean to take issue particular ly, but this has troubled me very 
much. 

Senator Krattne. It troubles me. 

Mr. Coun. I would respectfully suggest, rather than dismiss the 
entire piece of legislation, there might “be some language which could 
be changed or added or inserted—I haven't given it too much 
thought—which might take care of your objections to it and still pre- 
serve the point Senator Ke: iting raises, which I believe to be a very 
valid point. 

Mr. Sourwtne. May I ask a question, Mr. Chairman? 

Senator Dopp. Yes. 

Mr. Sourwine. Mr. Cohn, is there anything to prevent the FBI or 
another Government agency, perhaps the Immigration and Natural- 
ization Service, from keeping the deported alien under surveillance 
whether or not the bill is passed ¢ 

Mr. Coun. I would say there probably would not be right now. 
I don’t know of any cases along these lines. I would say, in order 
to do it, obviously there would have to be some evidence. The »y would 
have to be acting in good faith on the basis of some evidence ‘of some 
current activity taking place. Of course, when you get to the question 
of surveillance. you get to another point. It might be a lot easier if 
the Attorney General were given—I agree it is a summary power in 
certain respects—power to call in the. individual and question him, 
and it might further serve as a warning to this individual that, while 
he is here and because the hands of the U.S. Government are tied in 
deporting him, despite the fact there has been a final order of depor- 
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tation, he has just got to behave himself and not abuse the enforced 
stay in this country, otherwise he is subject to this action and imme- 
diate action by the Attorney General, and I think from that standpoint 
it might be helpful. 

Senator Dopp. For all purposes he would be in the status of a person 
on probation after sentence by a court. 

Mr. Conn. That very well may be, Mr. Chairman, and, of course, 
that has happened before in the past. 

Senator Dopp. Except, in this case, he wouldn’t have to be con- 
yicted of anything. 

Mr. Coun. No; he wouldn’t have to be convicted of anything, Mr. 
Chairman, but, in your same reasoning, it might be worse than a 
conviction or more serious than a conviction—an order to depart the 
country. 

Senator Dopp. My answer to that is we ought to convict him. 

Senator Kearinc. Exactly. In other words, he can be charged, if 
his acts are such that they constitute a crime. He is in no way free 
from our criminal statutes by being here as an alien. 

Mr. Coun. I would say, Senator Keating, in that regard we have 
to be practical, in view of the possibilities of convicting such a person. 
It has gotten to the point where it is almost impossible to put the top 
leaders of the Communist Party in jail. 

Senator Dopp. This is the most dangerous point in the world for 
freedom and liberty, when the citizens become frustrated and pro- 
voked and anxious about the way their government is functioning, 
whether judicial or legislative or executive. This is a dangerous 
point. It iseasy then to go over and impose restrictive legislation, but 
history, I think, will show that liberty has been preserved at these 
points in the past by people who kept their balance. 

Mr. Conn. Mr. Chairman, I might say there that I don’t think 
history in the past has ever known a situation such as we have now 
with missiles and satellites and atom bombs. 

Senator Dopp. Of course, things are never just the same. 

Mr. Conn. And hydrogen bombs, Mr. Chairman, I would say 
that I think that the people of the country have a right to their 
frustration, in regard to the failure of some of these prosecutions 
to stand, when you have convicted spies like Judith Coplon, con- 
victed by two juries, walking around the streets of New York; when 
you have top leaders of the Communist Party walking out free 
after convictions by juries; and when we know the people are work- 
ing in concert with the movement which has taken over 40 percent 
of the earth, which has as its dedicated purpose our destruction by 
force and violence. I wonder if your greatest threat comes from a 
failure to deal with these people and protect the 99 percent of our 
population who want to preserve their freedom. That is the delicate 
balance you gentlemen have to commit to yourself. 

Senator Dopp. About the feeling of frustration and anger, it is 
very understandable. I was trying to make the point that this is a 
hazardous time. When I was a prosecutor, and I was as certain as a 
man can be that an individual had violated the law but I was not 
able to get legal proof in order to convict him, I felt frustrated. That 
is where the prosecutor is tempted to cut a corner, and there you 
have the breakdown of the whole judicial system. I think this kind 
of legislation borders on that. 

39483—59—pt. 132 
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Mr. Conn. I certainly agree with you on that, Mr. Chairman, 
We shouldn’t have any breakdown along those lines, and we can’t 
let our impatience with certain things govern us. I think in these 
internal sec urity cases we have something of a unique situation, 
because the pattern here has been so offensive and the failure to find a 
way of being able to enforce the rights of people of this count 
against these. criminal conspirators has reached such a point that 
‘we feel, on all of these bills there has to be some kind of firm con- 
gressional action, in the face of this clear and present danger to the 
preservation of this country, which we don’t think is at all ac ademic, 
and which we think is real and practical. With every crisis which 
we have abroad and the fall of every country and every anti-Com. 
munist leader, it becomes more acute. 

We feel we have to take into view these Court decisions. While 
having no arguments with the institutions or anything, we feel we 
have to have legislation which is going to provide the solid measure- 
ment for the punishment of convicted traitors. 

We join with our friend, Justice Musmanno, in supporting S. 3, 
S. 294, and S. 1299 as necessary protection for the right of States to 
proscribe sedition and subversion. 

As a basic proposition governing all of these bills, we feel that con- 
gressional action is necessary in view of the double standard employed 
by the Supreme Court in dealing with internal security matters and 
with other matters. 

In dealing with other subjects years ago, Felix Frankfurter wrote 
on article called Hands Off the Invest igations. He said: 

Undoubtedly the names of people who have done nothing criminal or wrong, 
or nothing even offending taste perhaps have been mentioned in connection with 
these investigations. 

The question is not whether people’s feelings here and there may be hurt or 
names “dragged through the mud” as it is called. 

The real issue is whether the danger of abuses and the actual harm done are 
so clear and substantial that the grave risks of fettering free congressional 
inquiry are to be incurred by artificial and technical limitations upon inquiry. 

* * * Congressional inquiry ought not to be fettered by advance rigidities, 
because in the light of experience there can be no reasonable doubt that such 
curtailment would make effective investigation almost impossible. 

The power of investigation is to be left untrammeled and the methods and 
forms of each investigation should be left for determination of Congress and 
its committees as each situation arises. 

When Hugo L. Black was a U.S. Senator dealing with an investi- 
gation of business, he began his article by quoting Woodrow Wilson 
as follows: 

If there is nothing to conceal, then why conceal it? * * * Everybody knows 
that corruption thrives in secret places, and avoids public places, and we believe 
ita fair presumption that secrecy means impropriety. 


Mr. Black then continued: 


Just as persons and firms have been reluctant to exhibit their papers before 
the hearings, so they now reveal the same resistance to answering ques 
tions * * *. Of course, many merely insist that the questions relate to per- 
sonal and private matters * * *, This sort of thing severely taxes the patience 
of an investigator. It accounts often for what newspaper enemies of investiga- 
tion refer to indignantly as the bullying and badgering of witnesses * * *. 
Public investigating committees have always been opposed by groups that have 
or seek special privileges. The spokesmen of these greedy groups never rest in 
their opposition to exposure and publicity. This is because special privilege 
thrives in secrecy and is destroyed by the rays of pitiless publicity. 


We do not criticize the Supreme Court as an institution. We do not | 
believe, however, that inclusion in this institution confers infallibility | 
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upon every appointee. We therefore reserve our right to criticize 
the series of policymaking opinions which have weakened the internal 
security structure of this Nation. 

Mr. Chairman, we appreciate the opportunity of having been heard 
and we respectfully urge the passage of the legislation referred to 
herein as necessary to the preservation of our civil rights and freedom 
against a criminal conspiracy which seeks their destruction by violent 
methods. 

Senator Dopp. Mr. Cohn, we are glad you came and gave us your 
thinking about these matters. As 1 have said before, we have had 
other witnesses. We want to give everybody a chance to be heard 
here. I think that is the way it should be done. We have heard 
a great many witnesses—people who have come forward to give us 
their views. That is an entirely healthy thing, and we ought to hear 
them. 

Do you have any questions, Senator Keating? 

Senator Keatine. No. 

Senator Dopp. Mr. Sourwine. 

Mr. Sourwine. I do have a few, Mr. Chairman. I think it would 
be helpful for the record if you would, Mr. Cohn, describe briefly the 
background of your organization and what it has done. 

Mr. Conn. Well, Mr. Sourwine, the American Jewish League 
Against Communism is something over 10 years old. [t is centered in 
New York, and it is dedicated to the principle that communism and 
Judaism are incompatible. We are attempting to educate the Ameri- 
ean public and the world to this principle. We have heard a lot 
of people—when some Jewish names might appear in these Com- 
munist and subversive cases—say Jews tend toward communism, or 
Jews are Communists. This is said by anti-Semitics and bigots like 
Gerald L. K. Smith and Conde McGinley. We stand for the firm 
proposition that Judaism and communism are incompatible, and com- 
munism is the enemy of Judaism by express declaration and by action. 
We try, through the process of education and research, to demonstrate 
the fact that the Jewish community is strongly and violently op- 

posed to communism as a threat to Americanism and a threat to Juda- 
ism. As some of the practical activities in which the league is en- 
gaged, I have referred to the fact that we have documented and pub- 
lished papers on Soviet anti-Semitism. We have raised points with- 
in New York and other places when we have seen the infiltration by 
Communist organizations into public agencies, into the school sys- 
tem. We urged the investigation which ultimately took place of com- 
munism within the educational system in New York. 

We have brought about, through our research and through working 
with other Jewish organizations, the elimination of Jews who were 
Communists and fellow travelers from positions of trust and responsi- 
bility within Jewish organizations. 

We have a small but very active membership, and we operate on 
avery small budget. We have Mr. George E. Sokolsky, our president; 
Rabbi Benjamin Schultz here, as our executive director ; Eugene Lyons, 
senior editor of Reader’s Digest; Victor Emanuel, president of Avco 
Manufacturing Co.; Rabbi Edward Lissman, of the Riverside Syna- 
gogue in New York; Rabbi Michael Aaronsohn, of the Hebrew Union 
College-Jewish Institute of Religion; Rabbi Max Merritt of Los An- 
geles; Dr. Irving P. Schwartz, professor at Queens College; Morrie 
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Ryskind, of Hollywood, and a good many others, active in the affairs 
of the league. With a small budget and very small facilities we have 
tried to make this point : that communism and Judaism are incompati- 
ble and Judaism is for Americanism and against communism all the 
way through. 

Mr. Sourwine. Mr. Cohn, you are testifying here as an expert: 
so that the record may show your qualifications, will you tell us 
briefly your own experience with regard to Smith Act cases and 
indictments ? 

Mr. Coun. With regard to Smith Act cases, Mr. Sourwine, when 
I was a law clerk in the office of the U.S. attorney in New York, I 
did law work on the very first Smith Act prosecution, United States 
v. Dennis et al., under John F. X. McGohey, then U.S. attorney, and 
now Federal judge. , 
After I became assistant U.S. attorney, I presented the evidence 
to the grand jury in New York, which led to the indictment of the 
second string Communist leaders. I prepared that indictment and 
was one of the prosecutors of the second string leaders of the Com- 
munist Party. That was the case of United States v. Elizabeth Gur- 
ley Flynn et al. 

Senator Keatrne. Did they serve their sentences ? 

Mr. Coun. Yes; they served their sentences. They served their 
sentences for the most part, Senator Keating. There was a reversal 
of the conviction, I believe, wasn’t there, and new trials were given 
to two of the defendants, and there were reversals there, but, as to the 
bulk of the defendants, somehow or other in the early days we did 
manage to survive. 

Senator Keatine. Were they under the Smith Act? 

Mr. Coun. The Dennis case and the Flynn case were under the 
Smith Act, and then shortly thereafter we got hit with the series of 
Supreme Court decisions which really went against the previous Su- 
preme Court decisions in the Dennis case and others and ripped the 
backbone out of the Smith Act. 

Mr. Sourwine. We had testimony earlier in the hearings that the 
decision in the Yates case did not hamper the prosecution of Commu- 
nists under the Smith Act; that the Government could live with the 
decision; and that the cases which were dismissed or dropped or al- 
lowed to die were all cases involving the organized section rather than 
teaching and advocacy. Isn’t it so that a substantial majority of the 
Smith Act cases were conspiracy to teach and advocate? 

Mr. Coun. I don’t think there is any question about that, Mr. Sour- 
wine. Conspiracy to teach was an element in the charge. He said, 
we are not hamstrung by this and can get along with it fine. I can’t 
understand that. We can’t live with it; we died with it. These 
prosecutions are out the window, and there haven’t been any new ones, 
and there is a crying need for congressional action on this point. 
Mr. Sourwine. Mr. Cohn, did you have any special knowledge with 
respect to the Rosenberg case ? 

Mr. Coun. Yes; I was one of the prosecutors in the Rosenberg case. 
Mr. Sourwine. Now, Mr. Cohn, going back for a moment to the 
question of the passport bill, the point has been raised before this 
committee, in testimony, that this question of giving the Secretary of 
State authority to deny a passport is an invasion of a constitutional 
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right to travel. I would like to ask your opinion on this. Isn’t it 
true that a citizen of the United States can leave the United States 
without a passport and can enter the United States at any time with- 
out a passport simply by establishing he is a citizen? 

Mr. Conn. Yes, of course, you can go to Mexico, Canada, or other 
places without a passport. I think the point here is, Mr. Sourwine, 
two or three points here: First of all, I think there is something to 
an American passport that goes beyond an entrance ticket. It is sort 
of an identification of an American citizen in good standing, and it is 
a very important thing, with which I don’t think we should be re- 
quired to equip traitors and spies against the country. Furthermore, 
there can be cases when it will become relevant and important in 
admission to other countries throughout the world, and I think it 
has worked very well up until the recent Supreme Court decisions, 
and any abuse or denial of due process on the part of the State De- 
partment and its passport agency may be dealt with by the courts 
even under this bill. 

Senator Dopp. I am not clear. I think it ought to be made clear, 
when you ask the question. Any citizen can go where he wants at 
any time / 

{r. Sourwine. I said he could leave the country, Mr. Chairman. 
We do not keep a citizen from leaving the United States, and we al- 
ways permit a citizen to come back, even a murderer or a man who was 
a rapist or a man who might actually have been an escaped convict, 
if he wants to come back to the United States. He has the right to do 
so by establishing his American citizenship. The main object of the 
passport is to throw the arms of the Government around him while 
inforeign lands. It does help him get into some countries. 

Senator Dopp. Wouldn’t it keep him out of some countries ? 

Mr. Sourwine. Soviet Russia might deny a visa to 2 man who had 
a passport if they didn’t want him, or they might gladly accept a man 
who didn’t have one if they wanted him. 

Senator Dopp. I want to make that clear on the record. 

Mr. Sourwine. I was asking Mr. Cohn if he felt the passport was 
a privilege and a protection rather than a permission to leave, or a 
permission to reenter this country. 

Senator Dopp. Yes, I understand. 

Mr. Sourwine. I wanted to ask you about two prior matters of 
testimony which we had before us. 

Referring to S. 1301, a witness before this committee said that the 
bill might be harmless, but that he was not sure. He then cited the 
Slochower case, and said that the thrust of the opinion in the Slo- 
chower case was that if a permanent agency in a unit of Government 
wanted to secure the loyalty and trustworthiness of an employee, it 
can take such things into account in its own proceedings. 

Mr. Coun. I would respectfully say, sir, that is not the thrust of 
the opinion in the Slochower case. The thrust of the opinion in the 
Slochower case is that, there, the teacher was not given—the Supreme 
Court stated the teacher was not given notice as to the purpose of the 
hearing, which was before a congressional committee, and not pursuant 
to the applicable section of the New York City Charter, and was not 
given warning that, as a possible consequence of his testimony at the 
hearing, there might be a dismissal from his position, and that in effect 
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this amounted to the denial of a hearing with notice and with proper 
procedure, and a denial of due process. I don’t think there 1s any- 
thing in the Slochower case, and particularly since the decision of the 
Supreme Court in the Beilan case and other decisions, I think a read- 
ing of all of them will show there is nothing in the pronouncements 
of the Supreme Court that would cast any doubt upon the constitu- 
tionality of S. 1301. 

Mr. Sourwine. I have just one more question about prior testimony, 
We had testimony that there wasn’t anything in the new teaching and 
advocacy sections—the two new sections of the Smith Act, which are 
proposed in S. 1305—which would have saved or would have helped 
a bit in the prosecution of Communists under the Smith Act if they 
had been law in earlier times. 

Mr. Conn. I would respectfully disagree with the other witness in 
regard to that, too. I think in some of these other cases—a reading 
of the Yates case would make it perfectly clear—that Mr. Justice 
Harlan stated in his opinion, and it was stated in some of the con- 
curring opinions, this was not decided in some of its relevant. aspects 
on the basis of the constitutional point. It was decided on the basis 
of statutory construction, and I think the addition of the words “with- 
out regard to the immediate probable effect of such action,” in view 
of the history of the Communist conspiracy, and the Supreme Court 
decision in the Dennis case, and the findings of the Supreme Court 
itself, would clearly come within the constitutional test of clear and 
present danger and provide a signpost furnished by legislative action, 
which I have reason to believe the Supreme Court might follow. Cer- 
tainly the second secticn raises the issue squarely and would have 
saved a number of Smith Act prosecutions. I think this legislation is 
necessary and proper. 

Mr. Sourwine. Mr. Chairman, may I consult with you off the record 
for just a moment ? 

Senator Dopp. Yes, off the record. 

(Discussion off the record.) 

Senator Dopp. Do you have something you want to put in the ree- 
ord, Mr. Sourwine ? 

Mr. Sourwine. I have several matters to place in the record if this 
witness is concluded. 

Senator Dopp. Thank you very much, Mr. Cohn, for your testimony. 

Mr. Sourwine. Mr. Chairman, this is a telegram signed with the 
names of a number of professors, and I believe two deans and one 
acting dean of law schools. It concerns the business presently before 
the committee, and is submitted for your record. 

Senator Dopp. Yes, it may be included. 

(The telegram follows :) 

New York, N.Y., May 1, 1959. 
Hon. JAMES O. EASTLAND, 


Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


My Dear Senator: The undersigned, all of whom are professors of law, earnest- 
ly urge the Subcommittee on Internal Security to withhold favorable action on 
S. 3, S. 1299, S. 1801, S. 1303, S. 1804 and 1305, which would, in our judgment, 
create especially serious problems if enacted. S. 3, with its sweeping approach 
to the interplay of Federal and State action in related areas, would have un- 
foreseeable impact upon the law, would stir fruitless litigation, and would 
jeopardize the effective development of national policy. 








8. 
case, 
defe! 
haph 
deal 
Nels 
cont! 


fuses 
othe! 
Unit 
lawf 
body 
these 
ploys 
the v 


the I 
on tl 
hold 
Wet 
of m 
be ju 
in tk 
with 
right 


the ¢ 
as § 
safes 
not | 
You 


gard 
by th 
ate | 
spee 

Ne 
inter 
ardi: 
that 
ques 





"oper 

any- 
f the 
read- 
nents 
stitu- 


nony, 
r and 
h are 
elped 

they 


SS in 
ding 
istice 
con- 
pects 
basis 
with- 
view 
Jourt 
Jourt 
r and 
ction, 
Yer- 
have 
ion is 


ecord 


@ rec- 
f this 


nony. 
h the 
d one 
ve fore 


1959. 


arnest- 
‘ion on 
gment, 
proach 
ive un- 

would 





PROPOSED ANTISUBVERSION LEGISLATION 499 


S. 1299, intended to reverse the decision of the Supreme Court in the Nelson 
case, Would revive State sedition laws that in fact add nothing to the Nation's 
defense against genuine subversion, although they do increase the dangers of 
haphazard and multiple interferences with unpopular advocacy. State laws that 
deal with violence and other antisocial activity have not been impaired by the 
Nelson decision. No reason appears for reviving State sedition laws that have 
contributed nothing to our internal security. 

S. 1301 seeks to forbid the continued Federal employment of a person who re- 
fuses to answer “any question with respect to Communist, Communist-front, or 
other subversive activities or any other matter bearing upon his loyalty to the 
United States.” The bill does not require that the question be relevant to any 
lawful subject of inquiry, or, indeed, that it be asked by a properly authorized 
pody. The blanket requirement that answers be given to every question of 
these loosely defined types drastically extends the obligations of Federal em- 
ployees without any showing of need for so curtailing their rights. We doubt 
the wisdom of that move. 

§. 1303 is intended to overcome the effect of the Supreme Court’s decision in 
the Kent case. It authorizes the Secretary of State to withhold a passport when, 
on the basis of confidential information “he is not satisfied” that the passport 
holder’s journey would not be “prejudicial to the interests of the United States.” 
We believe that the Supreme Court’s decision recognizes a constitutional freedom 
of movement, and we doubt that the limitation of that freedom by this bill can 
be justified by the actualities of national security. The broad discretion vested 
in the Secretary of State, to be exercised by procedures markedly at variance 
with the traditional concepts of due process, so detracts from the constitutional 
right to travel abroad that its validity is highly questionable. 

§S. 1304 is intended to overcome the effect of the Supreme Court’s holding in 
the Cole case that persons in nonsensitive jobs could not be removed from them 
as security risks upon determinations summarily made without procedural 
safeguards. The measure creates constitutional issues, and, in our opinion, is 
not responsible to any need that has appeared during the years since Cole v. 
Young, was decided. 

§. 1305 seeks to reinforce the Smith Act by prohibiting advocacy “without re- 
gard to the immediate probable effect of such action.” This change is influenced 
by the Yates decision. The proposal to punish advocacy, regardless of its immedi- 
ate probable effect, raises grave constitutional questions, because it may limit 
speech before a reasonable necessity for such limitation has appeared. 

No one of these bills seems to us to strengthen the democratic system they are 
intended to protect. On the contrary, in combination, they seem to us to jeop- 
ardize many of the values most highly cherished in a free society. We hope 
that these bills will not be moved toward further action. We respectfully re- 
quest that this communication be incorporated in the record of the hearings on 
these bills. 

Alexander M. Bickel, Boris I. Bittker, Kingman Brewster, Jr., Ralph 
S. Brown, Jr., Clark Byse, Abram J. Chayes, John P. Dawson, 
Richard C. Donnelly, E. Allan Farnsworth, Caleb Foote, Jeffer- 
son B. Fordham, Walter Gellhorn, Joseph Goldstein, Gerald Gun- 
ther, Livingston Hall, John O. Honnold, Mark De Wolfe Howe, 
Harry W. Jones, Benjamin Kaplan, Milton R. Konvitz, Noyes 
E. Leech, Charles J. Meyers, Paul J. Mishkin, Monrad G. Paul- 
sen, Louis H. Pollak, Curtis R. Reitz, Maurice Rosenberg, Eugene 
V. Rostow, Rudolf B. Schlesinger, Louis B. Schwartz, Clyde W. 
Summers, Stanley S. Surrey, William C. Warren, Bertram F. 
Willcox, Howard R. Williams. 


Mr. Sourwine. Next is a telegram from one Theodore Jakaboski, 
of the Yale Law School, stating that the students don’t go along with 
their professors. 

Senator Dopp. That may be included. 

Senator Kratrnc. He isa student, this fellow ? 

Mr. Sourwine. Yes, sir. 
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(The telegram follows :) 

NEW HAVEN, Conn., May 8, 1959, 
Senator EASTLAND, 
Senate Office Building, Washington, D.C.: 

May 2d telegram by Yale law professors reflects their personal preference for 
naive, legalistic, unworkable, security program but is not supported by us sty. 
dents. 

THEODORE JAKABOSKI, 
Yale Law School. 


Mr. Sourwine. This, sir, is a transmission from Senator Case of | 
New Jersey, for the record, being a resolution of the Newark Arch. | 
diocesan Federation of Holy Name Societies. 

Senator Dopp. It may be included. 

(The letter and resolution follow :) 

U.S. SENATE, 
Washington, D.C., May 1, 1959, 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: I transmit herewith a copy of a resolution adopted by 
the Newark Archdiocesan Federation Holy Name Societies, which was adopted 
in Dumont, N.J., on April 26. 

Sincerely, 
C.iirrorpD P. Casz, 
U.S. Senator. 


THE NEWARK ARCHDIOCESAN FEDERATION, 
Hoty NAME SOcrETIEs, 
Ridgewood, N.J., April 30, 1959. 
Hon. CLiFrrorp P. CASE, 
U.S. Senator, Senate Office Building, 
Washington, D.C. 


Dear Sir: It is my privilege and pleasure to submit to you the following reso- 
lution which was unanimously adopted by approximately 550 members of the 
Roman Catholic clergy and of the Holy Name Societies of New Jersey at the 
annual convention of the Newark Archdiocesan Federation of Holy Name Socie 
ties, held at St. Mary’s Church, Dumont, N.J., Sunday afternoon, April 26, 1959: 

“Whereas the American Bar Association’s special committee on communist 
tactics, strategy, and objectives has completed its report; and 

“Whereas that report in a brilliant analysis has called to the attention of the 
thinking populace of the world the impetus given the creeping menace of com- 
munism, which daily threatens the peace of the United States affecting subver- 
Sive activity control laws, sedition statutes, security controls, interpreting the 
Smith Act, the utilization of the fifth amendment to the Constitution of the 
United States as a shield to inquiry concerning communism affiliation and var- 
ious loyalty questions; and 

“Whereas the masterful analysis of Communist tactics in nullification of anti- 
Communist legislation, muzzling of the Federal Bureau of Investigation and | 
congressional investigation, eliminating and invalidating security progress, the 
Communist peace offensive lack of good faith in summit conferences, abuses of 
international exchanges, its influence upon the organization of Red China, its 
breaches of good faith in nuclear tests, East-West trade, propaganda, humiliation 
by imprisonment of our citizens and by its sponsorship of anti-American demon 
strations abroad; and 

“Whereas that report clearly explodes the carefully nurtured fallacies— 

*(1) That communism in the United States is dwindling in power because 
the party is dwindling in numbers; 

“(2) That the Communist Party is just another political party; 

“(3) That poverty breeds communism and that the only alternative to 
fearful coexistence is world war III with nuclear destruction of our cities; 
and 

“Whereas this report concludes with a congressional plan to safeguard the 
Republic by— 
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“(1) Renewed legislation to meet the impact of these Supreme Court 
determinations ; 

“(2) Reconsideration of the policy of recognition of Soviet Russia and 
its satellites ; 

“(3) Advocation of preparation of a plan of action; 

“(4) A searching study of communism in accordance with the recom- 
mendation of His Holiness Pius XI in 1937: 

“(5) A program of recommended reading so that the enemy of mankind 
may be truly known; 

“Now, therefore, be it resolved by the Newark Archdiocesan Federation of 
Holy Name Societies, in convention assembled at Dumont, N.J., this 26th day 
of April, 1959, That expression of deep and sincere gratitude to the American 
Bar Association, its chairman and membership be made for its long, exhaustive, 
and fruitful study of the subject matter; for its immediate awareness of the 
gravity of the subject; and does memorialize the Congress of the United States 
to study the report at length and initiate remedial legislation to meet the impact 
of Supreme Court decisions; to reconsider its policy of recognition of Soviet 
Russia and its satellites; to immediately embark upon the preparation of a plan 
of action; to initiate a deep and searching study of communism in accordance 
with the recommendations of His Holiness XI in 1987, and to provide a program 
of recommended reading so that the enemy of mankind may be truly known and 
that the dangers of communism may be brought home to each and every citizen 
of this Republic: And be it further, 

“Resolved, That copies of this resolution be forwarded to the Members of the 
Congress of the United States for the State of New Jersey so that the sentiment 
of this meeting may be spread upon the minutes.” 

Respectfully yours, 


JosepH M. Naar, Secretary. 


Mr. Sourwrne. This is a letter from the Honorable Norman A. 
Erbe, attorney general of Iowa, submitting a statement with the 
request that it be placed in the record. 

Senator Dopp. It may be inserted. 


(The statement follows :) 
OFFICE OF THE ATTORNEY GENERAL, 
Des Moines, Iowa, May 1, 1959. 
Mr. J. G. SouRWINE, 
Chief Counsel, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Deak Mr. SouRWINE: Enclosed please find an original and one copy of my 
statement in support of S. 3, upon which hearings have been conducted during 
the last several weeks. 

I would deeply appreciate it if you would include this statement in support 
of this bill in the minutes of the hearings. 

Thank you so much for your consideration in this matter. 

Very truly yours, 
NoRMAN A. ERBE, 
Attorney General of Iowa. 


STATEMENT OF NORMAN A. ERBE, ATTORNEY GENERAL OF IowW4A, ON S. 3, A BILL 
To ESTABLISH RULES OF INTERPRETATION GOVERNING QUESTIONS OF THE EFFECT 
oF ACTS OF CONGRESS ON STATE LAWS 


This statement is submitted in support of S. 3, a bill “to establish rules of 
interpretation governing questions of the effect of acts of Congress on State 
laws.” This statement will be confined to the discussion of section 1 of the bill 
specifying guides to construction of legislative intent in the case of congres- 
sional enactments where the subject matter may possibly involve both Federal 
and State jurisdiction. 

Where congressional legislation has been enacted in areas traditionally 
within the police powers of the States, the U.S. Supreme Court has stated that 
the State police power was “not to be superseded by the Federal act unless that 
was the clear and manifest purpose of Congress” (Rice v. Santa Fe Elevator 
Corporation, 331 U.S. 218 (1946)). It would seem that with such a standard 
for determining congressional intent, the courts would be hesitant to deny jur- 
isdiction to the States unless as stated in section 1 of S. 3, the Federal act 








502 PROPOSED ANTISUBVERSION LEGISLATION | 


“contains an express provision to that effect” or “unless there is a direct and | 
positive conflict between such act and the State law so that the two canny | 
be reconciled or consistently stand together.” 

However, it is generally recognized, and is of particular concern to me as an 
official charged with the enforcement of State laws, that the rules of construe. | 
tion of congressional legislative intent adopted by the U.S. Supreme Court jp 
recent years have been such as to imply an intent in Federal legislation ty 
preempt the field to the exclusion of State jurisdiction even where it is apparent 
that the actual congressional intent is unknown or admittedly cloudy. \y 
Justice Frankfurter who wrote the majority opinion in the recent ease of 
San Diego Building Trades Council v. Garmon (79 8S. Ct. April 20, 1959), jp 
speaking of this problem states: “To be sure, in the abstract these problems cam 
to us as ordinary questions of statutory construction. But they involved a mon 
complicated and perceptive process than is conveyed by the delusive phrase, ‘gs. 
certaining the intent of the legislature.” Many of these problems probably coulj 
not have been, at all events were not, foreseen by the Congress. Others wer 
only dimly perceived and their precise scope only vaguely defined. This Cour 
was called upon to apply a new and complicated legislative scheme, the aims an 
social policy of which were drawn with broad strokes while the details hag 
to be filled in, to no small extent, by the judicial process.” More specifically, 
he quotes from the case of Webber v. Anheuser-Busch Inc. (348 U.S. 468), “the 
labor-management relations act leaves much to the States, though Congres 
has refrained from telling us how much. This penumbral area can be rendere 
progressively clear by the course of litigation.” 

While conflict between State and Federal law arising out of judicial constry. 
tion of the National Labor Relations Act is only one example of the need for the 
adoption of section 1 of S. 3, it well illustrates the confusion, unsatisfactory 
result, and disregard of local State interests arising from judicial attempts to 
find legislative intent where adequate guides to the construction of the intent ar 
missing. This has reached something of a climax in the above cited Garmon 
ease. After extensive litigation dealing with the matter of conflict betwee 
Federal and State jurisdiction in labor relations matters, the five-member Court 
majority in Garmon concluded in the majority opinion that uniformity of admin. 
istrative determination, procedure, and remedy under the National Labor Rela 
tions Act outweighs almost all other considerations and therefore State remedies 
are to be held in conflict with and excluded by the Federal act not only whe 
the subject activity is considered as protected by the Federal act but also where 
it either may be or is protected or prohibited by that act. “When an activity is 
arguably subject to section 7 or section 8 of the act, the States as well as the 
Federal courts must defer to the exclusive competence of the NLRB if the danger 
of State interference with national policy is to be averted” (id.). 

Even if the National Labor Relations Board does not act, the States are still 
without jurisdiction if the matter falls within these areas; and if the Board dog 
act and finds that the activity is neither protected nor prohibited, even this does 
not make certain that State jurisdiction is allowable. “The Board may decide 
that an activity is neither protected nor prohibited, and thereby raise the ques 
tion whether such activity may be regulated by the States” (id.). 

Apparent exceptions made by the majority to its above line of reasoning relate 
to cases where physical violence is involved, the majority opinion concluding 
that in such matters there is such a compelling State interest in the maintenance 
of domestic peace that the interest is not to be overridden in the absence of 
clearly expressed congressional direction. 

Four members of the Court in the Garmon case concurred with the five-man 
majority but only in holding that the activity that was the subject of the suit 
was protected under the act and therefore within the exclusive jurisdiction of 
the National Labor Relations Board. In their concurring opinion as expressed 
by Mr. Justice Harlan, these four would limit the denial of State jurisdiction 
in labor relations matters only as to activity (1) either protected by the National 
Labor Relations Act or (2) prohibited by the act and for which a specific remedy 
is provided by the act with which the allowance of a State remedy to the same 
end would be considered as in conflict. To hold as does the majority opinion 
that all activity prohibited by the act is within the exclusive jurisdiction of the 
National Labor Relations Board is regarded by the concurring opinion as a com 
pletely unwarranted deprivation of State jurisdiction. That opinion observes 
“the Court’s opinion in this case cuts deeply into the ability of States to furnish 
an effective remedy under their own laws for the redress of past nonviolent 
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tortious conduct which is not federally protected, but which may be deemed to 
pe, or is, federally prohibited. Henceforth, the States must withhold access to 
their eourts until the National Labor Relations Board had determined that such 
unprotected conduct is not an unfair labor practice, a course which, because 
of unavoidable Board delays, may render State redress ineffective. And in 
instances in which the Board declines to exercise its jurisdiction, the States are 
entirely deprived of power to afford any relief. Moreover, since the reparation 
wers of the Board, as we observed in Russell, are narrowly circumscribed, 
those injured by nonviolent conduct will often go remediless even when the 
Board does accept jurisdiction” (id.). Oh 

The concurring opinion further comments on the Suggestion in the majority 
opinion that the States may be denied jurisdiction even in areas that are neither 
protected nor prohibited by the Federal act: - am, further, at a loss to under- 
stand, and can find no basis on principle or in past decisions for, the Court's 
intimation that the States may even be powerless to act when the underlying 
activities are clearly ‘neither protected nor prohibited’ by the Federal at; ~*~ = 9 
Should what the Court now intimates ever come to pass, then, indeed, State 
power to redress wrongful acts in the labor field will be reduced to the vanishing 
point” (id.). {Emphasis supplied. ] : 

There can be little argument that the rules of construction of congressional 
intent as applied in cases under the National Labor Relations Act has reached a 
highly unsatisfactory result after extensive and costly litigation during which 
State courts and State officials have been at a loss to determine under what 
circumstances State jurisdiction was appropriate. The observations of the con- 
curring opinion in the Garmon case clearly indicate that the status of this 
matter is still in considerable doubt. 

While amendments of that act might be corrective of the conflict of jurisdic- 
tion problems it has generated, they would not meet the underlying problem. 
It is submitted that the line of thinking as to construction of legislative intent 
as set out by the latest pronouncement of the majority of the Court in the Garmon 
case makes clear that courts can and will read into other Federal legislation a 
preemptive intent on no better basis and with no more satisfactory result than 
that experienced in the field of labor relations. When this has the effect of 
overriding State policy on antitrust matters or denying protection to the people 
of the State against interruption of vital services or otherwise safeguarding 
their legitimate interests it is manifestly improper that such a drastic depriva- 
tion of State power should be accomplished without a clear statement of legis- 
lative recognition of conflict more basic than mere judicial view of desired uni- 
formity of procedure and remedy. 

While in a strict legal sense, the preemption views of recent Court pronounce- 
ments do not raise constitutional questions because of the supremacy clause of 
the Federal Constitution, in practical effect they undercut the basic concept 
of separate State and Federal authority. They invite vaguely worded Federal 
legislation to be filled out by judicial interpretation of social objectives. As a 
State official I am very much concerned with the prospect of the Federal 
Government taking over traditionally local matters to the exclusion of State 
jurisdiction based upon a judicial assumption that had the Congress been able to 
foresee the results of its handiwork it would have preferred such an arrange- 
ment in the interest of uniform administration. 

I urge your prompt and favorable consideration of S. 3. 


Mr. Sourwine. This is a letter from Hon. Louis C. Wyman, attor- 
ney general of New Hampshire, commenting on the bill that has been 
added since he testified. 

Senator Dopp. If it is possible to do so now, that will be placed in 
the record right after his testimony. 

(The statement follows:) 

THE STATE OF NEw HAMPSHIRE, 
Concord, April 29, 1959. 
Jay SoURWINE, 
Chief Counsel, Subcommittee on Internal Security, 
Judiciary Committee, U.S. Senate, Washington, D. C. 

Drak Jay: In reply to yours of April 24 relative to S. 1689, please be advised 
that I have read the bill for the first time yesterday, and do not believe that I 
am in a position to contribute much of value to consideration of it. 
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Its basic purpose appears to me to be sound but I am not sure whether this is 
something that is best done by Government or from private sources. 

In general I oppose the creation of additional commissions, boards, agencies, 
and committees as aggravation of bureaucracy, which already in Washington ig 
often confusion confounded. Here the commission proposed involves a substan. 
tial expenditure—certainly in a worthy cause—and possibly the answer to lobby- 
ing in the other direction by certain national organizations, some of which should 
be ashamed of themselves. 

I would be interested in the views of the chairmen of the Federal committees 
as Well as the Department of Justice and the FBI in regard to the establishment 
of such a commission. Assuming these agencies unopposed, I do believe that 
some positive action should be taken to wage the battle for the minds and cop. 
sciences of mankind a little more positively than we have done to date. 

No commission or administrative agency is much better than the personnel of 
which it is composed and it goes without saying that the personnel on this agency 
would have to be of the highest quality and ability. 

With every good wish. 

Cordially, 
Louis C. WYMAN, Attorney General. 


Mr. Sourwine. I have here a letter from a Mrs. E. T. Joslin, of 
North Adams, Mass. 
Senator Dopp. It may be included in the record. 
(The letter follows :) 
NortH ADAMS, MASs., May 1, 1959. 


Senator EAstLaNpD: In haste, let me just say the five adults in this home all 
wish Congress would legislate passport control laws that will prevent issuance of 
passports to known Red activists (such as we have seen in recent months). 

We would also like to see remedial laws to undo the damage to internal 
security and law enforcement by reason of many recent Supreme Court deci- 
sions. The Bar Association committee report recommendations are along the 
right lines needed. 

Further, the Mundt legislation to establish a freedom commission and freedom 
academy to train and inform the public re conspiratorial tactics of communism is 
a step in the right direction. 

All this should have been done during the past session, but better late than 
never. 

Very truly, 
Mrs. E. T. JOSLIN, 


Mr. Sourwrne. Also a statement signed by Helen E. Courter and 
other members of a New Jersey C ouncil of the Daughters of America. 
Senator Dopp. It may be included. 


Senator EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 


Dear Sir: Star of Hanover Council, No. 111, Daughters of America, a patri- 
otie organization, believing first in our American flag, our Holy Bible, and our 
country, have been alerted through our national and State legislative committee 
of the various bills pending in Congress. 

We would like to go on record as being in favor of bill H.R. 2807 which will 
continue our security and rid this country of subversives and undesirables; bill 
S$. 1299 which will protect the effectiveness of State antisubversive laws against 
unintended Federal court interference; bill S. 1801 to make full disclosure 
respecting loyalty to the United States of America a condition of Government 
employment; and §. 1305 to amend section 2385 of title 18 of United States Code 
to make it a crime to intentionally advocate the violent overthrow of the 
Government of the United States, or to teach the necessity, desirability, or duty 
to bring about such overthrow. 
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We would like to ask you to vote favorably for these bills when they come up 
for action, as we feel they will be of great importance to our country. 

Thanking you for your consideration, we are 

Very truly yours, 
HELEN EB. Courter, 
State Legislative Committee of New Jersey, Daughters of America 
(And 36 others). 

Mr. Sourwine. That is all I have at this time, sir. 

Senator Dopp. This will conclude the taking of oral testimony by 
this subcommittee with relation to bills which are before it. We will 
allow 3 days in which interested parties may file statements for inclu- 
sion in our record. 

Mr. Sourwine. I note, Mr. Chairman, it is almost noon. Might the 
order be that such statements can be submitted for the record up until 
noon of the third day following today ? 

Senator Dopp. Yes; I think that i is fair enough. 

We will stand adjourned. 

(Whereupon, at 11:55 a.m., the subcommittee adjourned. ) 


(The following documents were added to the record pursuant to 
the above order of the chairman. ) 


Text OF STATEMENT OF U.S. SENATOR JOHN STENNIS ON PREEMPTION (S. 3) Sus- 
MITTED TO THE INTERNAL SECURITY SUBCOMMITTEE, SENATE COMMITTEE ON THE 
JUDICIARY, MAy 8, 1959 


Mr. Chairman, as a major problem in American jurisprudence, preemption 
is relatively new. The legal doctrine so designated has a useful and proper 
place, and where the courts in years past exercised the detached, objective 
attitude characteristic of the judicial process, no problem of nationwide concern 
was presented. The bounds of concurrent jurisdiction or exclusive jurisdiction 
between Federal and State or Local laws were defined by leading cases in an 
orderly way. 

Preemption became a real problem only in recent years when it degenerated 
into a method whereby the Supreme Court of the United States has extended 
jusisdiction of the Federal judiciary and the power of the Federal Government 
at the expense of the States. The Court has, in recent years, broadened the 
effect of Federal legislation beyond the limits of the legislative language 
interpreted. 

When our Government was conceived, it was intended that certain powers 
should be delegated to the Federal Government while others were retained 
by the States or by the people. This intent is clearly expressed in the Bill of 
Rights. A concurrency of jurisdiction in certain areas of law and fields of 
government power was anticipated. As the great body of constitutional case 
law developed, litigation led to clearly defined judicial rules which enabled one 
trained in the law to predict with some accuracy the extent to which the Su- 
preme Court would go in upholding a concurrent State statute against the 
argument of supremacy or preemption by a similar Federal one. 

In later years the judicial self-restraint necessary for concurrent jurisdiction 
in our State-Federal system has been lacking. The doctrine of preemption has 
been distorted and abused to strike down State and local laws even when the 
actual language of congressional acts specifically provided that Congress had 
no intention to preempt the field. The preemption doctrine has been relied on 
by the Court to invalidate scores of State laws and create clouds of uncer- 
tainty as to the validity of hundreds of others. Primarily, these have dealt 
with subversive activity, as in the case of Pennsylvania vy. Nelson (350 U.S. 
497) ; or labor law, as in the Bethlehem Steel Co. v. New York State Labor Rela- 
tions Board (330 U.S. 767 (1947) ). 

8. 3 in its present form is a restatement of the judicial pronouncement of a 
rule of construction. The key language in this bill is found almost verbatim 
in earlier Supreme Court decisions, notably Reid v. Colorado (187, U.S. 137, 
148), wherein the Court said: 
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“It should never be held that Congress intends to supersede or by its legislg- 
tion suspend the exercise of the police powers of the States, even when it may 
do so, unless its purpose to effect that result is clearly manifested. This Court 
has said—and the principle has been often reaffirmed—that in the application 
of this principle of supremacy of an act of Congress in a case where the State 
law is but the exercises of a reserved power, the repugnance or conflict should 
be direct and positive so that the two acts could not be reconciled or consistently 
stand together.” 

Thus, it is that the Congress, by adopting S. 3, would not be seeking to yoke 
the Court with some legislative notions about the judicial process; but would, 
in effect, be giving congressional approval to a time-honored judicial principle 
clearly announced by the Supreme Court and consistently followed for many 
years. From the cases already considered by this distinguished subcommittee 
during the course of these hearings, it should be apparent that some legislation 
is needed to guide not only the courts but the thousands of lawyers throughout 
the Nation who daily must exercise their professional responsibilities in advising 
litigants in actual problems and cases. 

First, 1 think there is a great need to spell out in specific statutory language 
the legislative intent of the Congress with regard to the interpretation of eon- 
gressional acts which touch upon local matters. This legislation would remove 
doubt of the validity of literally hundreds of State laws. 

Second, this doctrine has been used to extend Federal power. When the Court 
has eliminated the authority of local officials and local laws in an area of legis- 
lation, then Washington must be looked to for determination of many local prob- 
lems in a growing number of fields of law. I do not believe the Department of 
Justice or other executive agencies want to extend their power this far. 

Third, remedial legislation is necessary to fill legal vacuums in government 
created by preemption cases whereby neither the State nor Federal Government 
has the judicially recognized power to act. For example, in the Steve Nelson 
case the Supreme Court held that the Smith Act had preempted certain phases 
of State sedition laws. Subsequently, some 2 years later, the Supreme Court 
held that certain language employed in the Smith Act did not cover actions 
thought by everyone to be seditious. Certain convictions obtained in Federal 
courts under the Smith Act were invalidated because actions of the accused did 
not constitute activities proscribed by the act, the Supreme Court said (Yates 
and Schneiderman vy. U.S., 354 U.S. 298). This particular holding involved 
advocacy of the overthrow of the Government of the United States by force and 
violence. Certainly, legislators who had studied the Smith Act prior to its pas- 
sage had intended to forbid such activity by the bill. The Supreme Court held 
that such was not the case, but this opinion does not restore vitality to the sedi- 
tion laws of the State of Pennsylvania. Thus, by striking down a State sedition 
law because of a Federal statute, then subsequently destroying the effectiveness 
of the Federal statute, the Court has created a vacuum in which neither the 
State nor Federal authorities can prosecute subversive activities. 

A similar example involved a labor case. In California recently (San Diego 
Building Trade Council v. Garman, §8.C.U.S. No. 66, 1959), a decision was 
rendere! by a State court on a controversy arising out of a labor dispute 
(organizational picketing). The NLRB had rejected jurisdiction of this con- 
troversy since the amount of interstate commerce involved was too small to 
meet the Bonrd’s standards in taking jurisdiction. The Supreme Court de- 
cided that the Labor-Management Relations Act had precluded State inter- 
vention in this matter. So the petitioners in California find themselves con- 
fronted by a governmental vacuum, the executive agency refusing to ccnsider 
the matter and the State law which would have provided a legal remedy hav- 
ing been struck down by the Supreme Court. Confronted with this dilemma, 
where is the protection of law to be found? 

I do not feel that the Court in recent years fully appreciated the extent to 
which principles it enunciated and individual decisions serve as precedent and 
are relied on as authority in lower courts. It appears to me that for every 
ease marking a departure from established legal principles the future will 
bring many more cases to litigation, with the authority of the earlier case 
cited as precedent. Where this process is multipiied and where the effects 
of case holdings favor centralization of government, there is a corresponding 
paralysis in certain fields of State law as the number of these cases grow. 
The effect of some of these decisions is to create 2» vacuum of governmental 
power, and the number of these situations will grow with the passoge of time 
as new cases are encouraged. Yet, there is no law to provite a remedy. 
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Opponents of S. 3 refer to it as a “court curbing bill.” I doubt that this 
jabel is literally true, for in the case of legal power vacuums, it would result 
in a restoration to some law, replacing anarchy with State statute law. Such 
an affirmative move is no curb. However, it would curb the Court from cre- 
ating more legal vacuums. 

It would curb the unnecessary invalidation of State laws. 

It would curb extension of Federal court jurisdiction where courts through- 
out the country are now plagued with delays and crowded dockets. 

It would curb extension of the effect of Federal statutes beyond the scope 
of their terms. 

It would enable trial judges to rule intelligently and remove a great deal of 
the existing confusion caused by abuse of the preemption doctrine. 

We need 8. 3, and I hope it will pass. 


Hon. THoMas J. Dopp, 
Internal Security Subcommittee, 
U.S. Senate, Washington, D.C. 


Deak TOM: I am enclosing a copy of the statement on certain bills presently 
before the Subcommittee on Internal Security. 
I respectfully request that my statement be included in the record of the 
hearings on these bills. 
With best wishes, I am 
Sincerely yours, 
Tom, 
THOMAS C. HENNINGS, Jr. 


§TATEMENT BY SENATOR THOMAS C. HENNINGS, JR., TO SENATE INTERNAL SECURITY 
SUBCOMMITTEE RESPECTING LEGISLATION To REVERSE CERTAIN SUPREME COURT 
DECISIONS 


Mr. Chairman, the Supreme Court of the United States has been entrusted by 
the Constitution with the highest judicial power in this country. I believe it 
has kept that trust. I intend to unalterably oppose and resist all attempts to 
strike down or limit the authority or dignity of the Supreme Court of the United 
States. 

The Supreme Court is called upon to decide our most important legal con- 
troversies. In these cases, it must resolve two distinet and heretofore unree- 
onciled legal premises. Only one can prevail. That is the judicial process. It 
is this Nation’s reasoned substitute for law by force. 

These cases that come before the Supreme Court often involve the passions 
and emotions of men. It is no wonder that the Court’s decisions evoke criticism 
and praise. It is no wonder that down through the years the Court has been 
the center of stormy controversy. It is no wonder that Justice Holmes once said 
of violent criticism that it bespoke “an unrest that seems to wonder whether 
law and order pay.” 

There is no doubt in my mind law and order do pay and no instrument of 
government had done more to insure law and order than the Supreme Court of 
the United States. 

About 3 weeks ago, I received a letter from the subcommittee. This letter 
informed me that the subcommittee was going to hold hearings on certain bills 
before it. I looked over those bills, and I was shocked. Yes, I was shocked 
because I learned that the 86th Congress must bear the same burden of anti- 
Supreme Court passions as was borne by the 84th and 85th Congresses. This 
letter informed me that the hearings were to cover bills dealing with passports, 
civil service, immigration, sedition and preemption. True, there is no omnibus 
bill encompassing many subjects, but in its place we are faced with an omnibus 
hearing. 

How can any bill receive an adequate hearing when it is considered in conjunc- 
tion with 11 others—for there are 12 bills. It is impossible to give adequate 
consideration to so many widespread proposals at one time. 

The bills are highly technical and have many far-reaching implications. Any 
witness who attempts to comment upon all of them at one time will be hard 
put to analyze and study them in the manner which they deserve. I think it 
will be most difficult—even impossible—for the individual merits and demerits of 
this basketful of bills to be thoroughly examined by this subcommittee, if they 








508 PROPOSED ANTISUBVERSION LEGISLATION 


are to be considered as a group. It is my hope that an opportunity will be af. 
forded for separate hearings and individual consideration on each of these meas. 
ures. They merit such attention. 

Without wishing to reflect in any way upon the ability and knowledge of any 
of the distinguished members of the subcommittee, it is my belief that the 
proper respect for the legislation and the proper respect for the jurisdiction of 
other Senate committees, demands that some of the bills be referred to othe 
committees. 

This procedure is necessary, despite the fact that many of these same bills 
were introduced in the 85th Congress. The opportunity for public hearings gq 
these bills during the 85th Congress was quite insufficient. 

Last yeur, £ had to insist that legislation be sent back to this subcommittee, be 
cause there had been a hopelessly inadequate hearing. As you will recall, one 
Senator and one staff member testified in favor of the so-called Jenner bill (g 
2646) and no opposition witnesses were heard. Additional hearings were helg 
and the printed record of such hearings ran to over 1,000 pages. S. 2646 was 
reported to the full committee and was the subject of extensive discussion, ft 
was amended to such an extent that only one section of the original bill was 
left intact. Later on, other bills were reported to the full committee and to the 
Senate without subcommittee hearings having been held. As we all remember, 
none of these measures were approved by the Senate, despite lengthy floor debate 
and a concerted effort to push these bills through the Senate. 

In view of the past history of the bills, it is my sincere hope that some of 
them will be re-referred to other committees, so that individual consideration wil] 
be insured. 

I shall comment on the bills individually but, before I do so, I would like 
to restate my opposition in general to any attempt to pass legislation for the 
purpose of discrediting the Supreme Court of the United States. I hasten 
to add that no branch of the Federal Government should be or is immune 
from legitimate criticism. Nor do I believe that Congress is or should be 
precluded from passing legislation which is demonstrated to be necessary by 
Court interpretations of existing statutes. 

However, I do not believe that such is the case with respect to much of 
the legislation which is before the subcommittee. The vast majority of the 
bills have but one common tie—they are designed to “reverse” recent decisions 
of the Supreme Court. When such a legislative salvo is fired broadside ata 
eoordinate branch of Government, the conclusion is inescapable that the motiva- 
tion and intent of the bills are to discredit and disparage the other branch of 
Government. My opposition to such action is adamant and unyielding. We 


have fought the anti-Supreme Court bills before—both in committee and on | 


the floor of the Senate—and we stand ready to fight again. The Senate has 
in the past risen to its responsibility and has defeated such ill-advised legisla- 
tion. The fight in the S5Sth Congress was hard and time-consuming, but it 
was successful. I will be deeply sorry if the Senate is called upon again 
to repeat the necessary fight. We have enough serious and perplexing prob- 
lems which demand our attention without being harassed by further attempts 


EE ow 


to discredit our highest Court. However, I am confident that if the Senate is | 


again plagued with this problem, it will again recognize its duty and assert its 
respect for the Supreme Court. 

Now I can hear all sorts of disclaimers. The House of Delegates of the 
American Bar Association has recommended the enactment of several bills 
presently pending before the subcommittee. The board of governors in its 
statement of transmittal to the house of delegates states, 

“In making its recommendations for approval, the board does not in any way 
intend to indicate censure of the Supreme Court nor an attack upon the inde 
pendence of the judiciary. Indeed, the obligation of the bar to defend the 
Supreme Court as an institution is emphasized in the first resolution proposed by 
the committee’s report.” 

However, if one reads the report of the special committee on Communist 
tacties, strategy, and objectives, upon which the action of the house of delegates 
is based, he will realize that this statement by the board of governors and the 
opening resolution of the special committee are merely sugar coating on a 
bitter pill. 

I shall proceed now to comment upon the bills individually. 

It is next to impossible to range these bills in a systematic order of im- 
portance. However, none in my judgment is of more critical significance 


| 
| 
| 








than | 
reject 
t 


proces 
ously 

pranc 
consid 
legisls 





ll be af. 


Se meas. | 


e of any 
that the 
iction of 
to other 


me bills 
rings on 


ittee, be. 
“all, one 
bill (§, 
ere held 
646 was 
sion. It 
bill wag 
d to the 
member, 
r debate 


some of 
tion will 


uld like 
for the 

hasten 
immune 
ould be 
sary by 


nuch of 
r of the 
lecisions 
ide ata 
motiva- 
‘anch of 
ig. We 
and on 
ate has 
legisla- 
, but it 
n again 
ig prob- 
ittempts 


I ll 


enate is | 


ssert its 


of the | 
‘al bills 
; in its 


ny way 
he inde- 
end the 
yosed by 


onmunist 
elegates 
and the 
Zz on a 


of im: | 
ificance 


| 
| 








PROPOSED ANTISUBVERSION LEGISLATION 509 


than S. 8, which is identical to the so-called McClellan bill, that the Senate 
rejected at the end of the last session by a vote of 41 to 40. 
If the Congress were to enact S. 3, it would be visiting upon the legislative 
ss a self-inflicted wound of incalculable proportions. It would also seri- 
ously weaken the effectiveness of every agency and department of the executive 
pranch of Government. If S. 3 were to become law, Congress would have to 
consider the question of preemption on practically every substantive piece of 
legislation before it. Of major importance is the fact that S. 3 is both retro- 
spective, as well as prospective in application; it would unsettle past acts of 
Congress, as well as disturbing future enactments. 

Under the provisions of S. 3, no preemption could occur without an express 
statement to that effect in each act which is either now in existence or hereafter 
to be put into effect; or unless there is an irreconcilable conflict between par- 
ticular provisions of the Federal act and a state law. In other words, if Federal 
policies and Federal plans conflict with State policies and State plans, the 
State policy or plan would still be operative in the absence of a Federal provision 
to the contrary, a provision which now does not generally exist in most sig- 
nificant pieces of Federal legislation. If 8S. 3 is passed, a Federal plan of action 
could exist in one State but could be completely nullified in another by State 
law. I suggest that such a bill makes a mockery out of the Federal supremacy 
clause of the Constitution and imposes upon Congress and the executive depart- 
ments and agencies an intolerable burden. 

The areas of concurrently regulated activity which could be affected by 8. 3 
are extremely numerous. It would seriously affect the regulation of interstate 
commerce, particularly common carriers, for which reason it was opposed in the 
last Congress by the Association of American Railroads. It would affect avia- 
tion, agriculture, and enforcement of many criminal statutes. It would upset, 
to a large degree, the delicately adjusted balance of State and Federal power 
in the field of labor-management relations. If S. 3 were to become law, it would 
severely hamper the National Labor Relations Board in affording, both to man- 
agement and labor, the rights and privileges conferred by the Labor-Manage- 
ment Relations Act of 1947. It would turn over to State legislatures and State 
courts vast areas of federally regulated labor relations. As such, it seeks to 
repeal the holdings of the Supreme Court in Garner v. Teamsters Union (346 
U.S. 485 (1953) ) ; Teamsters Union v. Oliver (358 U.S. 283 (1958) ) ; San Diego 
Building Trades Council et al. v. Garmon et al. (42 Law Week 4268 (1959)), 
and many other decisions along that line. 

Section 2 of S. 3 is directed specifically at eliminating Federal preemption in 
the field of sedition and antisubversive laws. As such it seeks to overturn the 
decisions both of the Supreme Court of Pennsylvania and the Supreme Court 
of the United States in Pennsylwania y. Nelson (104 A. 2d 133 and 350 U.S. 497) 
(1956). In my judgment, such a move on the part of the Congress is unneces- 
sary, because the Smith Act and other Federal statutes give to the Federal 
Government the necessary statutory grounds for prosecuting those who seek 
unlawfully to overthrow our form of government. It is further unnecessary 
because Federal law enforcement agencies are certainly adequate to the task of 
enforcing Federal criminal statutes by ferreting out seditious conspirators 
against the United States. 

I cannot believe that Congress seriously wants to go on record saying that the 
Federal Bureau of Investigation is not capable of performing satisfactorily the 
duties now charged to it of investigating the commission of Federal offenses. I 
cannot believe that Congress feels that the Department of Justice and the U.S. 
attorneys and Federal district courts throughout the land are incapable of 
prosecuting and punishing persons who commit seditious acts against the United 
States. Do we really want local prosecutors rushing to local courts to prosecute 
persons by varying State standards and laws for crimes not against the State, 
but against all the States taken together: the United States? I think such a 
— is illogical, unsound, of doubtful constitutionality, and certainly bad 
aw. 

In decisions handed down in very recent weeks, in the Bartkus, Abbate, and 
Falcone cases (Abbate and Falcone v. United States, 27 Law Week 4225 (1959), 
and Bartkus v. Illinois, 27 Law Week 4233), the majority of the court holds 
that the 5th and 14th amendments do not forbid separate State and Federal 
prosecutions for the same acts. If the Nelson case is reversed by this legisla- 
tion, persons may be subject to multiple suits by virtue of separate State and 
Federal prosecutions for sedition, even though the court does not consider this 
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multiple jeopardy forbidden by the Constitution. In the highly volatile and | 
sensitive area of “subversive activities,” where crimes are difficult to define | 
and emotions run so high, the chance of repeated prosecutions of individuals 
for the same acts—possibly the acquittal of an individual by one tribuna] and 
his subsequent conviction by another—poses a real and substantial threat to 
civil liberties. And, as with so many other threats to civil liberties which arise 
in the name of security, this bill is obviously unnecessary for the preservation 
of the U.S. Government. 

The foregoing remarks about section 2 of S. 3 are equally applicable to §, 294 
and S. 1299, which contain substantially the same provisions. 

8. 527, S. 1800 and H.R. 2369, were also with us last session and wisely went 
down to defeat. These bills are designed to overrule portions of the Supreme 
Court decision in Yates et al. v. United States (354 U.S. 298) (1957). 

S. 527, S. 1800, and H.R. 2369 would redefine the term “organize” as it igs ugeq 
in the Smith Act, thereby broadening the scope of the act. I believe that the 
Supreme Court was fully justified in giving the term “organize” a narrow cop. 
struction in the Yates case. Courts, in construing criminal statutes, shoulg 
follow the common law rule of strict interpretation. Should we attempt to 
extend the Smith Act, we should do so only after the most painstaking inves. 
tigation of the need for any extension and only upon valid and convincing 
evidence. 

S. 1301 is entitled, “A bill to make full disclosure respecting loyalty to the 
United States a condition of Government employment.” I do not suppose any 
of us quarrels with this objective. However, this bill would require Americans 
to surrender constitutional rights as a condition of employment. The necessity 
of such an unprecedented requirement is to be seriously questioned in view of 
the present status of the law as to employee removal and discharge. There is 
no doubt that Federal employees can be discharged for disloyalty. I seriously 
doubt that this bill is necessary to the security of our Nation. 

S. 13802 is designed to make several significant changes in our immigration 
laws. Consequently, I think it should be considered by the Subcommittee op 
Immigration and Naturalization. It is designed to reverse the decisions of the 
Supreme Court in Bonetti v. Rogers (356 U.S. 691 (1958) ) and United States y. 
Witkovich (353 U.S. 194 (1957) ). 

A brief look at the facts of the Bonetti case will serve to illustrate the meaning 
of section 1 of S. 1302. Bonetti first entered the United States in 1923. In 
1932 he joined the Communist Party, and quit in 1936. In 1937 he left the 
United States to fight in the Spanish civil war. In 1938 he reentered the United 
States as a quota immigrant for permanent residence. The Justice Department 
attempted to deport him in 1951, after he had resided here for 138 years, under 
a provision of the Internal Security Act of 1950, which has a counterpart in 
section 241 of the Immigration and Nationality Act of 1952. The statute in 
question stated that any alien upon order of the Attorney General should be 
excluded from the United States “who was at the time of entering the United 
States, or has been at any time thereafter” a member of certain suspect groups. 
There is no doubt that at one time Bonetti had been a member of the Conm- 
munist Party; he joined after his first entry into the United States in 1923, but 
quit before his second entry in 1938, at which time his right to remain in this 
country was litigated administratively and decided favorably for him. In 
construing the statute in question, the Supreme Court was faced with the problem 
of deciding which “entry” constituted a ground for exclusion. Bonetti had been 
a Communist Party member after his first “entry,” but he abandoned all imni- 
gration rights under that entry by departing for Spain. However, he had not 
been a Communist Party member subsequent to his second “entry” in 1938 upon 
which he asserted his right to remain in the United States. 

This case illustrates most graphically the vexing problem which so often is 
presented to the Supreme Court in deciphering congressional intention. The 
Court held that “entry,” as used in the statute and necessarily in its counterpart 
which S. 1302 seeks to amend, means last entry, the one upon which immigration 
status depends, and hence the Court reversed the deportation order against 
Bonetti. 


I imagine that the number of cases to which the Bonetti rule would apply | 
is relatively small. Certainly there has been no clear showing that it has | 
unduly hampered the Immigration Service or that it has harmed the security | 
of the United States. But it saved Bonetti, and perhaps a few others like him, | 
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pack into the dim and distant past for evidence to haunt the present and 
the future. 

The remainder of S. 1302 would confer upon the Attorney General almost 
ynlimited discretion and power to supervise the daily life of any alien against 
whom there is an outstanding order of deportation of greater than 6 months. 
The purpose in authorizing the Attorney General to require information and 
examinations of prospective deportees is to insure “availability” should the 
Attorney General be able to execute the deportation order. The Supreme Court 
rightly held that Congress never intended to give the Attorney General dicta- 
torial powers over prospective deportees. I do not think that it should now. 
Since an order for deportation may be outstanding for years before it is executed, 
a police-state type of statute such as this could easily work a great hardship 
on an alien and his family by subjecting his day-to-day activities to the minute 
scrutiny of a law enforcement officer. Neither the national security nor the 
enforcement of the immigration laws requires wholesale delegation of such 
authority to the executive branch of Government. 

§. 1303 deals extensively with the issuance of passports by the State Depart- 
ment to American citizens who wish to go abroad. As such, it should, in my 
opinion, be re-referred to the Committee on Foreign Relations where it could 
be considered in conjunction with other passport legislation properly before 
that committee. 

Time does not permit me to go into the detail I should like in discussing 
the manifold provisions of S. 1303. As the cosponsor of a bill (S. 806) dealing 
with the right to travel and reasonable passport procedures, I think I am in 
a position to state that S. 1303 would bring about a drastic reversal in our 
passport law. It seeks to place almost unlimited discretion in the Secretary 
of State to keep Americans at home. Viewed in conjunction with our general 
immigration laws, it appears to me that S. 1303 accelerates a dangerous tend- 
ency to make the borders of the United States into a hermetically sealed fron- 
tier, across which no one, citizen or alien, may pass in either direction who does 
not bear the political stamp of approval of a handful of administrators. The 
threat to the constitutional right to travel implicit in these proposals is 
frightening. 

According to the provisions of S. 1303, regulations concerning the issuance 
of passports which have existed only by virtue of a Presidential proclamation of 
national emergency would become a part of our permanent laws. It sets up a 
standard for issuance of a passport which is so vague and indefinite as to be 
meaningless. In fact S. 1303 prescribes a political test which a citizen must 
pass in order to exercise his right to travel. As such, it has serious consti- 
tutional deficiencies with respect to the requirements of the due process clause 
of the fifth amendment. 

The bill sets up an elaborate passport review procedure which is practically 
meaningless since the Secretary of State is still permitted to deny a passport 
in his absolute and untrammeled discretion. The review procedure is specifically 
placed outside the protections normally afforded in administrative hearings by 
the Administrative Procedure Act. It would allow a government functionary to 
deny a passport based upon secret evidence—gossip, rumors, spite reports, hear- 
say, and opinions—which the applicant is effectively precluded from answering. 
Worst of all, the necessary result of S. 1303 is to place the burden of proof in 
disputed passport cases upon the person who seeks to exercise his constitutional 
right, rather than upon the bureaucrat who seeks to deny it. No legislation of 
any sort in the field of passport control is better than legislation such as S. 1303. 
For these reasons, I am constrained to oppose it. 

S. 1304 attempts to reverse the Supreme Court decision in Cole v. Young (351 
U.S. 586). Its predecessor was with us last session and, despite a great deal 
of activity on its behalf, went down to eventual defeat. In the Cole case, a 
food and drug inspector employed by the Department of Health, Education, and 
Welfare was summarily removed from his job under the provisions of the Sum- 
mary Suspension Act of 1950. It was alleged that he was a security risk. Asa 
preference-eligible veteran, he appealed his discharge and was ultimately vendi- 
cated in his contentions by the Supreme Court. The Court held that the act 
permitted summary suspensions only of those occupying sensitive positions involv- 
ing immediate access to classified information, and recognized that a food and 
drug inspector did not fall into this category. In arriving at this conclusion, the 
Court looked to the legislative history of the act. Among the references cited 
was the report of the House Committee on Post Office and Civil Service that 
“the provisions of the bill (a predecessor of the Summary Suspension Act) 
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extend only to departments and agencies which are concerned with vital mat- 


ters affecting the national security of our Nation” (p. 2, H. Rept. No. 2264, 80th | 


Cong., 2d sess.). It also cited the report on the bill which finally became law 
to the effect that its provisions were to apply only to sensitive agencies (H. Rept, 
No. 2230, 81st Cong., 2d sess., pp. 2-5). Now, some 9 years later, S. 1304 would 
extend the possibility of summary dismissal to all Federal agencies and depart- 
ments where the agency or department head thinks that a dismissal is “necessary 
in the interest of national security.” 

This bill poses a direct threat to the job security of every Federal employee 
It authorizes the immediate suspension of any Government worker without 
prior notice and hearing if the vaguely defined concept of national Security is 
said to be present, irrespective of whether the employee in question occupies g 
post having any relation to national defense. I for one do not think that the 
national security demands that we “shoot first and ask questions later’’ when it 
comes to the jobs of all Government workers. It is conceivable that such a re 
moval might be necessary in a very limited number of sensitive posts; present 
law recognizes that situation. It is inconceivable that summary removals are 
required for the vast majority of Federal workers who are not engaged in sengj- 
tive work. 

In the nearly 3 years that have passed since the Cole decision, the Civil Sery. 
ice Commission has screened from Government posts of a nonsensitive character 
persons whose presence might constitute a danger to the national security. But 
it has done so by normal civil service rules and regulations, which themselves 
impose on all civil servants a standard of unqualified loyalty to the United 
States. However. under present procedures, important protections, such as 
those found in the Veterans Preference Act, are not ignored. And pending such 
determinations, the employee is still afforded the opportunity to support himself 
and his family. 

S. 1305 was also with us last year and went down to defeat. It would amend 
the Smith Act to provide that a person may be convicted of advocating, abetting, 
advising, or teaching the duty, necessity, desirability, or propriety of over. 
throwing the Government of the United States or of any State by force, vio- 
lence, or assassination, and thereby subjected to a maximum penalty of $10,000 
fine and 10 years’ imprisonment, regardless of the connection or lack of connee. 
tion between what he is shown to have said, and the effect it has on destroying 
the Government. In other words, the Smith Act would be rewritten to make 
punishable not only the active incitement of overthrowing the Government but 
also any abstract discussion of the matter which is totally divorced from any 
intended action. 

Therefore, S. 1305 might well render unconstitutional an entire section of the 
Smith Act by violating the first amendment to the Constitution. Speech, to be 
punishable, must constitute a clear and present danger to public order (see 
Schenck v. United States, 249 U.S. 47). We have, in section 1 of the Smith Act, 
a statute which has been tested against the provisions of the Constitution and 
found valid (Dennis vy. United States, 341 U.S. 494). I do not see how the cause 
of national security can be advanced by passing an unconstitutional statute. I 
see very clearly the damage that can be done if the Congress tries to punish words 
having no immediate relation to action. 

The abstract doctrine that men have the right to overthrow a government is 
found in our history in our Declaration of Independence. If Americans are not 
free to search the origins of political authority and to discuss on an abstract plane 
the rights with which their Creator endowed them, then any claim that we lay 
to living in a land of liberty is an illusory one indeed. S. 1305 gravely imperils 
that freedom of discussion and for that reason is constitutionally unsound. 

In conclusion, Mr, Chairman, I am sure that I do not stand alone in my inten- 
tion to unalterably oppose and resist every attempt to strike down or limit the 
power, dignity, and authority of the Supreme Court of the United States as that 
Court was established and created by our Founding Fathers, gifted men of genius 
and broad horizons. 

As all human institutions are fallible, so is the Supreme Court, but I would 
rather do all in my power to preserve the historic position of the Supreme Court 
as the final authority in our Nation of justice under law than to willingly sub- 
mit to the ill-conceived and reckless efforts now being made by some irresponsible 
men. In many instances, these men are motivated by a spirit of vengeance and 
hysteria to punish the Supreme Court of the United States and to degrade the 
Court in the eyes of the other nations of the world. We must not allow this 
whittling away at the inherent rights of the American people. 
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U.S. SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
May 8, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Subcommittee on Internal Security, 
Committee on the Judiciary, Senate Office Building, 
Washington, D.C. 

DEAR SENATOR EASTLAND: I enclose my statement on the bills presently being 
considered by your subcommittee. 

I would appreciate having them placed in the record of the recent hearings 
so that they may be considered by the comittee together with other testimony 
on these bills. 

Sincerely, 
Jacos K. Javits, U.S. Senator. 


STATEMENT OF SENATOR JACOB K. JAVITS ON BILLS PENDING BEFORE THE INTERNAL 
SECURITY SUBCOMMITTEE OF THE SENATE COMMITTEE ON THE JUDICIARY 


The Internal Security Subcommittee is now concluding hearings on a series 
of bills which would, in a number of respects, overturn recent decisions of the 
U.S. Supreme Court involving Communists or alleged subversives. I believe that 
the serious constitutional questions surrounding each of these proposals, as well 
as the climate regarding the Supreme Court itself which their collective con- 
sideration engenders, requires an earnest and case by case consideration of each 
of these bills. In their present context, even the proposals with which I may 
be in substantial agreement, such as the granting to the Attorney General of 
powers analogous to those over a parolee, over aliens under order of deportation, 
and the national security test under due process safeguards in the issuance of 
passports, may be affected with a dangerous aura of “court raiding” assailing 
the Supreme Court’s jurisdiction. 

In dealing with all the bills, I believe the committee needs to have in mind 
the effect of its total actions on all the bills. A number of these bills, particu- 
larly S. 1299 and 8. 1305, apparently propose to implement the recent report 
issued by a special comittee of the American Bar Association and the resolutions 
which were adopted by the house of delegates of the American Bar Association. 
While I agree that in some respects legislation may be necessary in this area, 
Ialso feel that the grouping of such a large number of bills may have an effect 
much broader even than the wide range of subject matter that they cover. There 
is a danger in the context in which the special report and the resolutions were 
adopted and the bills were introduced of creating a climate which is inimical 
to the future of the Court by holding up to question the Court’s role in deter- 
mining the constitutionality of laws. As I believe that some legislation is desir- 
able and needed and other legislation is undesirable and not needed, should the 
committee feel the same way, this effect I describe would not be incurred. If 
however the committee felt impelled to report out most of this legislation in a 
package, I believe there would definitely be an impression that the Court was 
being assailed as such. I submit that the merits and the policy cojoin to indicate 
a most careful selectivity among these bills. 

I feel it is appropriate to direct, in a statement to a legislative committee, 
my comments specifically to the legislation which is being considered. I shall, 
therefore, take up the specific bills which are being considered by this com- 
mittee in order. 

S. 294 and S. 1299 would reverse the decision in Pennsylvania v. Nelson 
(850 U.S. 497) to give antisedition statutes of States concurrent jurisdiction 
with the Federal Government to punish subversion against the United States. 

It has been pointed out by eminent lawyers, such as the Federal legislation 
committee of the Association of the Bar of the City of New York, that the Nel- 
son decision, in which the U.S. Supreme Court affirmed the Supreme Court of 
Pennsylvania, was well based in principle and precedent, and indeed had been 
anticipated by legal commentators. Further, it was pointed out that advocacy 
of overthrow of the U.S. Government, to which alone the decision relates, is a 
national problem over which centralized national control is desirable. As 
Justice Clark, who was one of the Nelson majority, said in a later dissenting 
opinion, the purpose in Nelson was “to suspend State action only in the field 
of subversion against the Nation and thus avoid a race to the courthouse door 
between Federal and State prosecutors. Cases concerning subversive activities 
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against the National Government have such interstate ramifications that in- 
dividual State action might effectively destroy a prosecution on the national 
level” (354 U.S. at p. 268). 

Considering the point asserted by Justice Clark; considering that in faet 
all important prosecutions in this field had been brought by the Federal Goy. 
ernment under the Smith Act—indeed Nelson himself was under a Federa) 
sentence at the time of the Pennsylvania prosecution; and considering that 
Nelson in no way curtails the State’s power to punish sedition (against itself) 
sabotage, or violence of any kind (350 U.S. at p. 500), the Nelson decision 
raises no substantial problem to the protection of national security. 

The recent decisions of the Supreme Court in Bartkus vy. Illinois (March 39 
1959) and Abatte v. United States (March 30, 1959) upholding parallel State 
and Federal prosecutions as not involving double jeopardy must be considered 
in this connection. There should be no fear that a State prosecution for seqj. 
tion would now preclude the Federal Government from prosecuting the same 
person under the Smith Act. 

In this connection, I want to mention that the Nelson case was used last 
year, and is again being used, in the proposals of S. 3, as a vehicle for a mag. 
Sive attack upon the entire area of Federal-State relationship and the doctrine 
of preemption. This goes far beyond the area of national security, and strikes 
at long-established relationships in areas like labor relations, railroads, and 


agriculture. I had a feeling at one time that the Federal preemption ag to | 


subversion against the Federal Government might be lifted, but this was dis. 
pelled by the broad results sought to be attained by it. 

S. 527 and S. 1800 would reverse one of the points decided by the Supreme 
Court in Yates v. United States (354 U.S. 298) which held, among other things, 
that the word “organize” in the Smith Act referred to the creation of a new 
organization and did not include acts involving the continued expansion of an 
organization and the recruiting of new members. The Court pointed out that 
the statute had been so interpreted in the lower courts prior to the instant case, 
and relied, in the absence of persuasive legislative history either way, on the 
“normal usage” of the word and “the familiar rule that criminal statutes are 
to be strictly construed” (354 U.S. at p. 310). 


There is no constitutional objection to the proposals that the Smith Act be | 


amended to include “activities of an organizational nature performed by mem- 
bers of existing clubs.” Even at present, however, there is still ample power 
under the “advocacy” section to punish those engaged therein or connected 
therewith. 

One wonders, therefore, what the purpose of this amendment would be, in 
view of the statutory provisions against advocacy of overthrow, which must 
still meet the strong constitutional tests of Yates and other decisions. 

S. 13805 seeks to overturn another of the Court’s points in the same Yates 
decision, when it found that, in interpreting the term “advocacy” in the Smith 
Act “the essential distinction is that those to whom the advocacy is addressed 
must be urged to do something, now, or in the future, rather than merely 


believe in something” (345 U.S. at pp. 824-325). In this holding, as Justice | 
Harlan pointed out, the Court was not making new law, but was following its | 
holding in Dennis (354 U.S. at p. 320-324) ; the charge to the jury in the Dennis | 


case included the element of incitement which the charge in Yates lacked (354 
U.S. at p. 326). 

The Court, by Justice Harlan, further pointed out that its interpretation 
of “advocacy” avoided a “constitutional danger zone” (354 U.S. at p. 319); in 
other words, an interpretation that speech could be punished though it did not 
involve a call to action might well have rendered the statute unconstitutional. 
As the Court had said in Dennis: 

“Congress did not intend to eradicate the free discussion of political theories, 
to destroy the traditional rights of Americans to discuss, and evaluate ideas 
without fear of governmental sanction * * * the basis of the first amendment 
is the hypothesis that speech can rebut speech, propaganda will answer propa- 
ganda, free debate of ideas will result in the wisest governmental policies” 
(Dennis, 341 U.S. at pp. 502-503, majority opinion by Vinson, C.J.). 

Thus, I believe that the holding in Yates with respect to the type of speech 
that is criminal—a holding from which only Justice Clark dissented—probably 
cannot be revised by legislation without rendering the statute likely to be 
found unconstitutional. 

S. 1301 is apparently directed at the recommendation of the American Bar 
Association that each branch of government should require as a condition of 
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employment that an employee shall not refuse to answer queries as to his 
loyalty from congressional committees and other investigating bodies. The 
only cases in the Supreme Court on this subject have involved State or local 
employees, in two out of three of which the Court upheld the power to dismiss 
such persons (Slochower v. Board of Education, 350 U.S. 551; Beilan v. Board 
of Public Education, 357 U.S. 399; Lerner v. Casey, 357 U.S. 468). aft 

The Court has never indicated that a governmental employer was limited 
in inquiring into the loyalty of its employees, and in Beilin and Lerner the 
Court upheld, as it had previously upheld in Garner v. Los Angeles Board, 341 
U.S. 716, the right of the State to discharge an employee who refused to answer 
as to Communist Party or Communist political association membership. There 
has been no case in the Supreme Court or as far as is known, in any court, as 
to the refusal of 2 Federal employee to answer questions on loyalty ; apparently 
a refusal to answer has not been a problem in the administration of the Fed- 
eral program. If the issue arose, it is likely that a discharge of a Federal 
employee for refusal to answer questions asked by the employing agency would 
pe upheld as have discharges of State employees. 

The proposed legislation might mean, however, that even if the committee 
is violating the employee’s first amendment rights, the employee cannot challenge 
the violation but must cooperate in it in order to keep his job: if the committee 
oyersteps constitutional limits when questioning Government employees, the 
witness might nevertheless be coerced to accede to such overstepping by the 
prospect of immediate loss of employment. 

§, 1302 is apparently intended to overrule the Supreme Court’s decisions in 
Bonetti v. Rogers (356 U.S. 691) and United States v. Witkowitch (353 U.S. 
194), involving the deportation of aliens. In the Bonetti case, the alien had 
entered the United States twice, and the Court construed “entry,” for the pur- 
pose of determining whether he was deportable because of Communist member- 
ship after entry, to refer to the second entry. The Court reasoned that the alien 
had abandoned his rights under his first entry when he left the country, and 
it was the residence acquired through the second entry that the deportation was 
canceling (356 U.S. at p. 698). 

To consider, however, whether a change is required, it is first necessary to con- 
sider existing statutory provisions for deportation because of Communist mem- 
bership at or before entry. These are: (1) An alien who was excludable at 
the time of entry, and mistakenly admitted, is deportable. (2) An alien who 
entered since 1950 was excludable at the time of entry and is therefore deport- 
able if he was ever a member of the Communist Party in the United States, though 
not a Communist at the time of entry or at any time since then. (3) The 
1950 law explicitly provided that an alien who is a Communist at the time of 
entry is excludable and therefore deportable. If he entered before 1950 and 
was a Communist at the time of entry, he would be deemed to have been exclud- 
able, and therefore now deportable, under the general provision for exclusion 
of aliens advocating overthrow of the Government. Thus the Bonetti rul- 
ing applies only to an alien whose present period of residence commenced before 
1950, was not a Communist when he entered for such residence, and has never 
since been a Communist, but who had a previous period of residence in the 
United States during which he had been a Communist. There is no apparent 
necessity from the security standpoint to increase the provisions for deportation 
of ex-Communists by including therein aliens in this rare and novel class (356 
U.S. at p. 699) to which the Bonetti ruling applies. 

There have been frequent governmental and nongovernmental proposals for 
revision grounds of past political belief, and there is doubtless warrant for con- 
sideration of some amendments. But none could be supported without a 
thorough study. 

The second portion of the bill stems from the Witkovitch decision. Under 
present law, an alien who has been found deportable can be held in detention 
for 6 months pending his deportation. If after 6 months his deportation still 
has not been arranged because his country of origin won’t accept him or for 
other reasons, he can no longer be detained. However, the statute provides 
for his supervision and interrogation by the Attorney General after the 6 months’ 
period, and for as long as he remains in this country. He is subject to a fine 
of $1,000 and imprisonment for a year for a failure to give required information. 
In Witkovich the lower court held that the alien could only be questioned to 
elicit “such information as is necessary to enable the Attorney General to be 
certain that the alien is holding himself in readiness to answer the call to 
be deported when it comes” (353 U.S. at p. 196). 
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The Supreme Court with only Justices Clark and Burton dissenting, affirmeg 


this ruling. It thought that “availability for deportation” was the problem gt | 


which supervision was aimed, in the light of the entire statutory scheme, 

I believe that a parallel arises between an alien in this status and a pergoy 
on parole. 

The maximum 6-month period of detention allowed by the statute appears 
reasonable, but I feel that parole rules can be written which would give the 
Attorney General a little more authority than he has under the Witkovite, 
decision, I believe the Attorney General should endeavor to make out a case that 
he needs that authority, and I point out again that we cannot undertake 
to enforce all the criminal and civil laws of the United States under cove 
of that kind of regulation. However, we must be wise and careful of the 
constitutional rights which even an alien has, in that regard, although it seems 
to me that this is an area in which there is room for some legislative action, 

S. 1304 deals with the subject matter of the case of Cole v. Young (351 US, 
536) and does not relate the specific recommendations adopted by the ABA 
House of Delegates, though it is suggested in the special committee report. 

The issue there was merely whether the statute providing for unreviewable 
and summary dismissal in cases of doubtful loyalty applied to nonsensitiye 
as well as sensitive positions. The Court, in an opinion by Justice Harlan, 
pointed out that the Government had the power to discharge employees from 
either type of position for doubtful loyalty; the question in Cole related to 
what procedure was applicable in discharging employees from nonsensitive posi- 
tions. The Court was persuaded that the statutory scheme indicated the sun- 
mary procedure only applied to sensitive positions and that this was a reason. 
able conclusion because there was no emergency with regard to discharging 
persons, though of possibly doubtful loyalty, from positions where there was 
no indication “they could bring about any discernible adverse effects on the 
Nation’s security” (351 U.S. at p. 546). Thus, under the statutes as presently 
interpreted, the executive branch of the Government can discharge employees 
in nonsensitive as well as sensitive positions on loyalty grounds, but in the 


former the procedure assures a more careful and accurate review. This result | 


seems eminently sound. 

S. 1303, the passport bill also deals with a recommendation which appeared 
only in the ABA special committee report. I believe this to be a more 
appropriate subject matter for the consideration of the Committee on Foreign 
Relations, which has handled passport legislation in the past, including the 
proposals submitted by the administration during 1958. The cases which this 
bill would overrule are Kent and Briehl v. Dulles (357 U.S. 117), Dayton y, 
Dulles (357 U.S. 144). The majority’s opinion in those cases was based on the 
view that the statutory power of the Secretary of State to deny passports had 
been made in the light of a preceding practice to deny passports only on the 
grounds of noncitizenship or that the applicant was engaging in- conduct in 
violation of the U.S. laws (357 U.S. at p. 127). The Court therefore con- 


strued the statute as granting a power to deny passports only on these grounds, | 


In addition, it relied on the basic principles that a statute should be con- 
strued to avoid constitutional doubts, and that “we will construe narrowly 
all delegated powers that curtail or dilute them” (our liberties) (357 US. 
at p. 129). As to the liberty involved in the passport problem, the Court 
said: “Freedom to travel is, indeed, an important aspect of the citizen's 
liberty. * * * Freedom of movement * * * was a part of our heritage. Travel 
abroad, like travel within the country, may be necessary for a_ livelihood. 
It may be as close to the heart of the individual as the choice of what he 
eats, or wears, or reads. Freedom of movement is basic in our scheme of 
values” (357 U.S. at 127, 126). As to the denials of passports at issue in 
these cases, the Court said: “We deal with beliefs, with associations, with 
logical matters. We must remember that we are dealing with citizens who have 
neither been accused of crimes nor found guilty” (357 U.S. at p. 180). For 
this reason the Court reasoned there would be doubt as to the constitutionality 
of the statute if it were construed to authorize the denial of passports in these 
cases—the constitutional question was avoided through the Court’s construction. 

A number of thorough studies of this subject have already been made, 
including one published last year by a committee of the Association of the Bar 
of the City of New York. This report pointed out the constitutional limita- 
tions on restriction of travel, and made specific recommendations which, | 


believe, could well serve as the proper basis for legislative consideration. These | 
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recommendations would permit area restraints in situations of exceptional 
gravity, with the possibility of exceptions for specific groups or individuals, 
and individual restraints where there is reasonable ground for anticipating 
resulting danger to national security. This is distinguished from denial solely 
on the basis of membership in an organization. The study also provided for 
nonsecurity denials and hearing procedures. 

In conclusion, I am opposed to S. 294 and S. 1299 (preemption of State 
antisedition laws); S. 3 (general Federal preemption) ; 8. 1304 (to broaden 
the Summary Suspension Act); and S. 1305 (to amend the Smith Act with 
respect to “advocacy”). In addition, I urge that S. 1302 (amending the 
Immigration and Naturalization Act with respect to deportees) and S. 1303 
(passport procedures ) be amended as stated in my views, as I agree in substance 
with the need for legislation in these two fields. 

With respect to the remaining bills, 8S. 527 and S. 1300 (to redefine “organize” 
in the Smith Act) and S. 1301 (regarding disclosure of loyalty by Federal 
employees), I feel that no new legislation may be required. I would not, 
however, take a position in opposition to these measures. 


(The following report of the Committee on Federal Legislation of 
the Association of the Bar of the City of New York, as requested by 
the subcommittee (p. 110), reads as follows:) 


ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK COMMITTEE ON FEDERAL 
LEGISLATION Report ON S. 527, S. 1300, anp H.R. 2369 


The Smith Act (18 U.S.C. 2385), in brief, makes it a criminal offense to 
knowingly or willfully advocate overthrow of the Government by force or 
violence; to organize or help to organize any society, group or assembly of 
persons who advocate such overthrow; or to conspire to do either of the 
foregoing. 

In Yates v. United States (354 U.S. 298 (1957) ) the Supreme Court held that 
the term “organize” in the act referred only to acts entering into the creation 
of a new organization and that prosecution of acts concerned with the original 
organization of the Communist Party in the United States was barred by the 
statute of limitations. The Court, as a practical matter, thus negated the future 
application of this phase of the statute to the crime of “organization,” so far 
as it relates to the Communist Party, as distinguished from other groups 
advocating forcible overthrow of the Government which have been or might be 
organized at a later time. In so construing the statute, the Court recognized 
that a distinction existed between acts directed to original organization and 
acts related to subsequent activities, and that this phase of the statute had 
previously been construed by the lower courts to relate to the former types of 
act (3854 U.S. at 310). In the absence of any persuasive history indicating the 
intent of Congress, it applied the familiar rule that criminal statutes should be 
strictly construed. 

The proposed legislation would redefine the meaning of the word “organize” 
to include organizational activities subsequent to the original organization of 
a group advocating the overthrow of our Government. The definition contained 
in §. 527 and H.R. 2369 (which has passed the House) would include the 
recruiting of new members, the forming of new units and the re-grouping of 
existing clubs, classes and other units. S. 1300 contains similar provisions but 
would also include in the definition “encouraging recruitment of new members.” 

The committee has divided views on the proposed amendments but, accepting 
the basic philosophy of the act, it desires to point out certain considerations 
which indicate that the legislation is undesirable. 

The Supreme Court pointed out in Yates, 354 U.S. at 318-320, that, even if 
not required by the constitutional protection of free speech, the legislative history 
of the Smith Act and related act show that Congress was aware of the dis- 
tinction between the advocacy or teaching of abstract doctrine and the advocacy 
or teaching of action, and that it did not intend to disregard this distinction. 
The statute was aimed at the advocacy and teaching of concrete action for the 
forcible overthrow of the Government, and not of principles divorced from action. 
We believe that such construction is required by the Constitution, a point which 
the court was not required to pass upon in Yates in view of the legislative history. 
Nevertheless the statute is concerned with speech and association and extreme 
caution should be exercised in further expanding it to make criminal advocacy 
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which may tend to suppress valid criticism of defects in our society. 
Frankfurter, J. concurring in Dennis v. United States, 341 U.S. 494, 549 (1950 
and cf. majority opinion at 502-508). 

These considerations may not be so apparent with relation to the crime of 
organization as they are with relation to the crime of advocacy, but they are 
nevertheless real (though we do not intend to impugn the constitutional validi 
of the proposed legislation). The criminal intent to overthrow the Government 
by force is an essential element not only of advocacy but of organiz: 
(Dennis v. United States, at 499) and the uttered word is one of the best eviden 
of intent. In any association with Communist activity, so alien to the American 
way of life, words which would not persuade a jury to convict in other contexts 
might suffice for conviction in such a context. 

Another consideration which leads us to doubt the desirability of this legisla. 
tion is that the conduct which the bills would make criminal is far removed from 
advocacy to overthrow the Government and that the existing statute may be 
considered to be adequate without amendment. Under the existing statute 
present the requisite unlawful intent (which undoubtedly would also be required 
under the proposed legislation), a defendant may be convicted not only of 
advocacy but of conspiracy to advocate the overthrow of the Government } 
force or violence. This is a step removed from personal advocacy, even though 
it must be shown that the defendant conspired to promote such advocacy. Jy 
the proposed legislation, a defendant charged with organizational activities jg 
not closely connected with the unlawful activity of advocating forcible over. 
throw. He must intend to bring about such overthrow, but his personal partici. 
pation in the advocacy is not required. Nor, indeed, would personal participa. 
tion in organizational activities be necessary so long as he conspires to organize. 
Only the persons to whom the conspiracy as to organizational activities is dj. 
rected must engage in the unlawful advocacy. It would seem likely that persons 
concerned with organizational activities would be subject to conviction unde 
the existing provisions of the statute dealing with advocacy and conspiracy to 
advocate, if they are guilty of crime which is basic to the statute, and that the 
proposed legislation may be unnecessary. Indeed membership in a group advocat. 
ing overthrow of the Government by force, knowing the purpose of the group, is 
also criminal under the Smith Act. Scales v. United States, 260 F. 2d 21 (4th 
Cir. 1958). The Supreme Court has granted certiorari to review this decision 
and heard oral argument on April 29. When its decision is announced it may well 
fortify the view that the proposed legislation is unnecessary. 

Because of the tenuous nature of the offenses which this legislation would 
create in the general area of free speech and the existing reach of the statute, 
a majority of the Committee is opposed to this legislation. 

RicHarp W. HoaveE, Jr., Chairman. 
APRIL 30, 1959. 


(The following statement was submitted by Mr. Rauh in accordance 
with permission given by the chairman. (See p. 282.) ) 


May 7, 1959. 
Hon. Tuomas J. Dopp, 


Senate Subcommittee on Internal Security, 
U.S. Senate, Washington, D.C. 


Dear SENATOR Dopp: At the time that I testified before your subcommittee, 
we requested and were given permission to amplify in writing upon two bills 
before your subcommittee, S. 527 and 8. 1300. These bills are intended to reverse 
the effect of so much of the Supreme Court’s decision in the Yates case as 
construed the word “organize” in the Smith Act to cover only the original act 
of organization. 

In this brief analysis we will attempt to demonstrate that the Smith Act 
amendment incorporated in these bills is totally unnecessary in the light of 
other Smith Act prohibitions on conspiracy, unlawful advocacy and member 
ship, and is clearly unconstitutional. 

Before addressing ourselves to these two points, however, we would like par- 
ticularly to caution against hasty action on S. 527 and S. 1200 while the case 
of Scales v. United States is pending in the U.S. Supreme Court, where it has 
already been orally argued and is awaiting decision. 

The section of the Smith Act to which the two pending bills are addressed 
would punish anyone who “organizes or helps or attempts to organize any 
society, group, or assembly of persons who teach, advocate, or encourage the 
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overthrow or destruction of any such government by force or violence; or 
pecomes or is a member of, or affiliates with, any such society, group, or 
assembly of persons, knowing the purposes thereof.” 

The Scales case is concerned with the latter portion of this prohibition—that 
concerning membership—which is closely related to the former—relating to the 
organizing of proscribed groups. As will be shown hereafter, the questions 
of constitutionality and legislative construction concerning the permissible 
scope of the prohibition on membership are closely related to, if not actually 
jdentical with, those arising from the proscription on organizing activity. Cer- 
tainly it would be unseemly for a congressional committee prematurely to 
approve an amendment to a provision of the Smith Act currently under judicial 
review and imminently to be decided by the Supreme Court. For these reasons 
it would seem to be wise for the subcommittee to delay any action upon 8. 527 
and S. 1300 until after the Scales decision comes down from the Supreme Court 
some time later this month or next month. 

Even without the benefit of that decision, however, it is demonstrable that 
the bills in question are both totally unnecessary to the full enforcement of 
the Smith Act and that they are clearly unconstitutional : 


1.THE PROPOSED LEGISLATION IS WHOLLY UNNECESSARY TO FULL ENFORCEMENT OF 
THE SMITH ACT 


The proposed bills are intended to reverse so much of the decision in Yates 
y. United States, 354 U.S. 298, as limited the “organize” prohibition of the 
Smith Act to the original organization of the Communist Party. It was urged 
in that case that the “organize” provision of the Smith Act should be read to 
include “continuing organization” such as is encompassed by the two pending 
pills—recruiting of new members, the forming of new units or the regrouping 
or expansion of existing divisions, etc. The Yates decision, rejecting that 
expansive construction of the “organize” provision, contains the following perti- 
nent comment upon the attempt to enlarge the term “organize’’—precisely as 
the pending bills would enlarge it—to embrace the activities of those concerned 
with “carrying on the affairs of an already existing organization”: 

“While it is understandable that Congress should have wished to supple- 
ment the general provisions of the Smith Act by a special provision directed 
at the activities of those responsible for creating a new organization of the 
proscribed type, such as was the situation involved in the Dennis case, we 
find nothing which suggests that the ‘organizing’ provision was intended to 
reach beyond this, that is, to embrace the activities of those concerned with 
carrying on the affairs of an already existing organization. Such activities 
were already amply covered by other provisions of the act, such as the ‘mem- 
bership’ clause, and the basie prohibition of ‘advocacy’ in conjunction with the 
conspiracy provision, and there is thus no need to stretch the ‘organizing’ 
provision to fill any gaps in the statute.” 

This pertinent analysis of the “continuing-organization” construction, now 
incorporated in S. 527 and S. 1300, is clearly correct. The ultimate evil at 
which the Smith Act is directed is the advocacy of the forceable overthrow of 
the Government of the United States as a part of the international Communist 
conspiracy. Smith Act prosecutions must, therefore, rest fundamentally upon 
proof of incitement and advocacy of the overthrow of the Government of the 
United States by forceable action or the more usual charge of participation in 
a conspiracy directed towards that end. As the above quotation from the Su- 
preme Court opinion in Yates points out, it is “the basic prohibition of ‘ad- 
vocacy’ in conjunction with the conspiracy provision” upon which Congress 
placed reliance in the Smith Act. And as the Court further points out, Con- 
gress wished “‘to supplement the general provisions of the Smith Act by a 
special provision directed at the activities of those responsible for creating a 
new organization of the proscribed type,” rather than to duplicate the basic 
conspiracy and advocacy prohibitions by a definition of the term “organize” 
whieh would embrace the continuing functions of a proscribed organization. 

Only the organization of a group to advocate and incite the overthrow of the 
Government of the United States by forceable action is proscribed by the Smith 
Act. It is therefore necessary in any event to a conviction under the “organize” 
section that there be proof of the proscribed unlawful advocacy, elsewhere for- 
bidden by the act. Thus the proposals to extend the word “organize” to cover 
continuing operation of a proscribed group would be of no help in the prosecu- 
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tion of Smith Act cases since to be found guilty under the orginizing section a 
defendant must of necessity already be guilty either of the unlawful advocacy 
or conspiracy offenses. For this reason it is inconceivable that any person 
could be convicted under the proposed legislation for “recruiting members” 
or forming or regrouping clubs, classes and units of a proscribed group, who ig 
not already subject to conviction on the basis of such activities under the eon. 
spiracy provision of the Smith Act (now incorporated in the general conspiracy 
provision, 18 U.S.C. 371). Any one of the terms of the proposed bills purporting 
to define “organize,” describes conduct which is already chargeable as an overt 
act in a conspiracy to teach and advocate the forceable overthrow of the 
Government. 

In sum, no one has suggested nor can anyone suggest how a person who is not 
already violating the conspiracy or advocacy sections of the Smith Act could be. 
come subject to prosecution by virtue of the proposed amendment of the “op. 
ganize” prohibition of the act... Under these circumstances there are no loop- 
holes or gaps at all in the Smith Act permitting constitutionally interdictable 
activity to go unpunished and Congress ought to heed the Supreme Court's ex. 
plicit observation in the Yates case that there is “no need to stretch the ‘organ. 
izing’ provision to fill any gaps in the statute.” Certainly in an area so fraught 
with constitutional doubts, with continuing public controversy, and so replete 
with difficult problems in the law of conspiracy and evidence, it would be most 
unwise for Congress to make wholly unnecessary amendments to the organize 
provision of the Smith Act. We believe that no one has produced or can pro. 
duce a single instance of a person who would become subject to prosecution and 
conviction for a violation of Federal law by virtue of pending bills S. 527 anq 
S. 1800 who is not now fully subject to prosecution under the Smith Act.? 

But if the total absence of necessity were not enough, it must also be noted 
that the proposed legislation is as unconstitutional as it is unnecessary, 


2. THE PROPOSED LEGISLATION IS UNCONSTITUTIONAL 


Any discussion of the constitutional problems relating to punishment of those 
who organize proscribed groups must begin with recognition of the fact that 
first amendment safeguards for freedom of speech and assembly (sometimes 
referred to as freedom of association) are fully applicable to the organizing of 
groups, societies, and assemblies. While under current rulings these constitu- 
tional guarantees do not provide absolute prohibitions on the punishment of 
speech and association (see Dennis vy. United States, 341 U.S. 494), it is quite 
clear that organizing activity does fall within the protective scope of the 
first amendment. The Supreme Court has many times so held not only with 
respect to solicitation of membership in and the organization of wholly legiti- 
mate groups (See e.g., Thomas v. Collins, 323 U.S. 516: NAACP y. Alabama, 357 
U.S. 449), but also with respect to the organization of groups to teach subver- 
sive and Communist doctrine. See, e.g., Whitney v. California, 274 U.S. 357, 
concurring opinion of Mr. Justice Brandeis; Fiske v. Kansas, 274 U.S. 380; 
Herndon v. Lowry, 301 U.S. 242, 255, 259; Dennis v. United States, 341 U.S. 494. 

Because the first amendment protects freedom of speech and association, the 
organizing of groups to teach and advocate cannot constitutionally be pro- 
scribed unless the teaching and advocacy for which the group is being organized 
is itself of the kind which Congress can constitutionally prohibit. In effect, 
therefore, the “organize” section of the Smith Act is necessarily but a duplica- 
tion of, and practically synonymous with, the conspiracy provision—those who 


1The extent to which these other existing prohibitions in the Smith Act fully cover the 
kind of activity proscribed by the pending bills is indicated by the Yates case itself. All of 
the defendants in Yates were also charged with Smith Act violations other than organiza- 
tional activity. On reviewing the evidence, the Supreme Court remanded many of the 
individual defendants in Yates for possible retrial. Thus, even with respect to the very 
Smith Act defendants involved in Yates, the ultimate outcome would not in any way have 
been affected had the pending “organize” amendment to the act then been in effect. 

2TIt is not only difficult to conceive of a hypothetical case covered by the proposed 
amendment and not now within the Smith Act, but in practical terms it is clear no such 
case will ever arise. Because of the constitutional ex post facto prohibition, any change 
such as that proposed in S. 527 and S. 1300 could not be retroactively applied. For that 
reason it is highly improbable, in the light of the constantly shrinking membership and 
status of the Communist Party of the United States, that there could ever be any new 
Smith Act prosecutions arising from future Communist Party organizing activity or 
membership recruitment. 
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conspire to engage in the constitutionally interdictable teaching and advocacy 
and establish a group for that purpose become subject to conviction either for 
the conspiracy or the forbidden organizing activity. As long as the proscribed 
organizing activity is limited to the establishment of a group to engage in the 
forbidden advocacy, the constitutional problems which inhere in the punishment 
of that organizing activity are no more grave than those inhering in the pro- 
scription of the advocacy itself. 

However, the pending bills (S. 527 and S. 13800) would necessarily inject 
new and even more difficult constitutional questions into an already troubled 
field of Federal criminal law. As presently constituted, as long as the pro- 
scribed group engages in advocacy which may legitimately be forbidden by 
Congress consistent with the limitations of the first amendment, those who 
organize the group for that purpose are properly subject to criminal conviction. 
The pending measures, however, would so expand the meaning of the word 
“organize” as to break the constitutionality necessary nexus between the pro- 
scribed advocacy and the formulation of a group to engage in that proscribed 
advocacy; by defining organize to include merely recruitment of members, the 
regrouping of clubs and classes, and the forming of new units and subdivisions, 
the term “organize” would no longer imply the act of creating an organization 
to engage in proscribed advocacy but would render criminal, in the words of the 
Supreme Court in Yates, merely “carrying on the affairs of an already existing 
organization.” Certainly the formulation or expansion of existing units or 
divisions of a larger entity or the recruiting of new members to the group do 
not carry the implication of wrongdoing which necessarily attaches to the origi- 
nal formulation by party leaders (such as those involved in the Dennis case) 
of the party itself. Thus there would immediately be created by the proposed 
legislation grave constitutional problems in the area of “guilt by association” 
such as those with which the Government is presently being confronted in 
attempting in the Scales case to save the membership clause of the act from 
invalidation. 

Moreover, whereas Congress gave some, if inadequate, recognition to the 
constitutional limitations in this area by requiring that only “knowing” mem- 
bership be subject to Smith Act punishment, under the proposed amendments 
not even the “knowledge” limitation is applied to the act of recruiting another 
person as a member. Thus, while only knowing membership is criminal, under 
the pending proposals one who recruits a member into an organization which at 
that time or thereafter engages in forbidden advocacy, appears to be subject to 
punishment irrespective of his own knowledge of or participation in the pro- 
scribed advocacy. It requires no citation of authority to state that the first 
amendment precludes such a result. As the Department of Justice is aware from 
its difficulties in the Scales case, even with the scienter limitation the “member- 
ship” provision of the act can only be saved from invalidity by imputing into its 
terms by implication a number of further restrictions. Certainly in the absence 
of even a scienter requirement, the proposal to redefine “organize” to cover mere 
day-to-day activity such as recruitment of members, is clearly unconstitutional. 
See, e.g., Wieman v. Updegraff, 344 U.S. 183; Dennis v. United States, 341 U.S. 
494. 

In the light of the foregoing considerations, we urge again that this committee 
make no favorable report upon pending bills 8S. 527 and 8. 1800. The expansion 
of the term “organize” which is attempted therein is at once wholly unnecessary 
and clearly unconstitutional. No one not now subject to punishment under the 
Smith Act would become subject to punishment thereunder by virtue of the 
pending amendments. Their passage could only result for the Government in 
extensive, expensive, and ultimately unsuccessful litigation. Their enactment 
would constitute nothing but a meaningless slap at a widely misunderstood and 
therefore unpopular decision of the Supreme Court of the United States. 

Sincerely yours, 
JOsEPH L. RAUH, JR., 
Vice Chairman, Americans for Democratic Action. 


(The following material, assembled by the subcommittee staff, was 
ordered into the record by the chairman (p. 265) for reference in 


connection with testimony from various witnesses on bills dealing 
with State antisubversion legislation :) 
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CoMMUNIST DEMONSTRATIONS AGAINST STATE CAPITOLS AND MUNICIPALITIES 


CALIFORNIA 


“SACRAMENTO, CALIF., Dec. 31.—Delegations from the starving unemployed in 
all cities of the State will mass here Jan. 7., and joined by the masses of 
jobless in Sacramento will march on the State Capitol building where the legis. 
lature will then be in session and make demands for immediate relief” (Daily 
Worker, central organ of the Communist Party, U.S.A., section of the Commy. 
nist International, Jan. 1, 1931, p. 1). 


MASSACHUSETTS 


“Boston, Mass., Jan. 1—The Boston hunger march on the city hall will take 
place Jan. 8” (Daily Worker, central organ of the Communist Party, U.S.A, 
section of the Communist International, Jan. 2, 1931, p. 1). 


MICHIGAN 


“DETROIT, MicH., Jan. 2.—Twelve thousand Detroit jobless and workers 
marched on the city hall this afternoon * * *” (Daily Worker, central organ 
of the Communist Party, U.S.A., section of the Communist International, Jan, 
3, 1931, p. 1). 

OHIO 


“In the great industrial cities of Cleveland and Youngstown the jobless and 
militant workers will march on the city hall, Monday, and demand immediate 
relief for the unemployed” (Daily Worker, central organ of the Communist 
Party, U.S.A., section of the Communist International, Jan. 3, 1931, p. 1). 


NEW YORK 


“NEw YorK.—The Bronx Council of the Unemployed has during its young 
life had one continuous struggle with the police” (Daily Worker, central organ 
of the Communist Party, U.S.A., section of the Communist International, Jan. 
$, 1931, p. 2). 


“New YorkK.—Thursday will be a day of hunger marches and demonstrations 
against the starvation of the jobless in New York. Workers and unemployed 
of Brooklyn and Bronx will march on the burrough halls, presenting demands 
for immediate relief’ (Daily Worker, central organ of the Communist Party, 
U.S.A., section of the Communist International, Jan. 5, 1931, p. 1). 


NEW JERSEY 


“PrerTH Amboy, N.J., Jan. 5.—There are 4,000 out of work in this industrial 
town. * * * The committee of the unemployed distributed leaflets showing that 
nothing is being done by city, State, or National governments for the job- 
less. * * * Plans are discussed * * * for a hunger march on the city hall 
soon” (Daily Worker, central organ of the Communist Party, U.S.A., section of 
the Communist International, Jan. 6, 1931, p. 1). 


MINNESOTA 


“MINNEAPOLIS, MINN., Jan. 5.—On Wednesday the jobless of ‘Minnehope 
less,’ * * * will come out in thousands, and, joined by the militant workers 
who still have jobs, will march, joined by the workers and unemployed of St. 
Paul and the delegations from other towns, and lay demands for immediate 
relief before the State Government at the State capitol in St. Paul” (Daily 
Worker, central organ of the Communist Party, U.S.A., section of the Communist 
International, Jan. 6, 1931, p. 2). 


INDIANA 
“INDIANAPOLIS, INpD.—State unemployment conference and hunger march on 


State capitol, Feb. 1 and 2” (Daily Worker, central organ of the Communist 
Party, U.S.A., section of the Communist International, Jan. 6, 1931, p. 3). 
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NEW JERSEY 


“There are 40,000 workers in Jersey City with its population of 325,000 who 
are out of a job * * * when the mayor, a Hague puppet, tried to railroad 46 
additional ward heelers onto the city payroll, 700 enraged workers swept 20 
cops aside, broke through the council room doors, and cried: ‘Lynch the mayor,’ 
‘Tar and feather the robber.’ ‘Ride him out of town’” (Daily Worker, central 
organ of the Communist Party, U.S.A., section of the Communist International, 
Jan. 7, 1931, p. 3). 

MINNESOTA 


“Sp, Paut, MINN., January 8.—Ten thousand workers stormed the State 
capitol building yesterday while the Farmer-Labor Party faker Olson was being 
inaugurated as mayor” (Daily Worker, central organ of the Communist Party, 
U.S.A., section of the Communist International, Jan. 9, 1931, p. 1). 


PENNSYLVANIA 


“Pr7TSBURGH, PA., January 9.—A hunger march on the city hall will be 
mobilized from among the thousands of starving and jobless here January 14. 
The march will come the next day after the great mass meeting on unemploy- 
ment which will be addressed by William Z. Foster * * * ” (Daily Worker, 
central organ of the Communist Party, U.S.A., section of the Communist Inter- 
national, Jan. 10, 1931 (p. 1). 

MINNESOTA 





“DuLuTH, MINN., January 13.—Three thousand hunger marchers marched. on 
the Duluth city hall yesterday. They walked right into the city council meeting” 
(Daily Worker, central organ of the Communist Party, U.S.A., section of the 
Communist International, Jan. 14, 1931, p. 1). 


ILLINOIS 


“CHIcaco, Itu., January 13.—Twelve thousand militant jobless hunger 
marched down the middle of Madison Street here yesterday * * * The delega- 
tion which went to the city hall was led by Phil Frankfeld, Otto Wangerian, 
Banks (a negro unemployed worker)” (Daily Worker, central organ of the 
Communist Party, U.S.A., section of the Communist International, Jan. 14, 
1931, p. 1). 

MARYLAND 


“BALTIMORE, Mp., January 13.—The unemployed workers of Baltimore will 
demonstrate at city hall plaza on Monday, January 19, 1 p.m., demanding 
immediate unemployment relief” (Daily Worker, central organ of the Communist 
Party, U.S.A., section of the Communist International, Jan. 14, 1931, p. 3). 


MINNESOTA 


“The event surrounding the 2 days of demonstrations at the Minnesota State 
capitol of thousands of unemployed workers, marks a turning point for the 
struggle of the unemployed workers of Minnesota and the Northwest, and is 
rich in lessons for the entire party” (Daily Worker, central organ of the 
Communist Party, U.S.A., section of the Communist International, Jan. 17, 
1931, p. 6). 

COLORADO 


“DENVER, CoLo., January 22.—Three thousand hunger marchers marched 
through the streets of the capital of the State of Colorado yesterday and 6,000 
joined in the demonstration before the capitol building” (Daily Worker, central 
organ of the Communist Party, U.S.A., section of the Communist International, 
Jan. 23, 1931, p. 1). 

NEW YORK 


“ALBANY, N.Y., January 25.—Under the leadership of the council of the 
unemployed, the Governor’s mansion was picketed yesterday by a delegation of 
the jobless who marched up State Street and paraded in front of the sessions 
of seven Governors * * * ” (Daily Worker, central organ of the Communist 
Party, U.S.A., section of the Communist International, Jan, 26, 1931, p. 1). 
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[From the New York Times, May 13, 1931] 


IDLE ENTER OHIO CAPITOL—HUNGER MARCHERS APPPEAL TO 
LEGISLATURE AND GOVERNOR 


CoLtumMBus, OHIO, May 12.—Nearly 200 hunger marchers from all parts of 
Ohio took appeals for the unemployed today directly to the legislature jp 
session here and to Gov. George White. Fifteen delegates were admitted into 
the capitol, while the others held a fairly orderly demonstration in the State 
House yard. 

After demanding unemployment insurance and bills to relieve the indigent 
of their tax debts and to prevent their eviction from their homes, the delegates 
said they did not expect their demands would be met and that they would be 
back later with hundreds of thousands of marchers to obtain their requests 
by force, if necessary. 

Many of the hunger marchers actually marched as far as 150 miles. Others, 
exhausted, made part of the trip by truck. Rain ended the outdoor 
demonstration. 


[From the New York Times, May 3, 1932] 


500 JoBLEss CALL ON Ety.—Boston MARCHERS’ DEMANDS REJECTED, But No 
DISORDER OCCURS 


Boston, May 2.—The long-heralded arrival of about 500 unemployed marchers 
at the State house came and went today without any of the excitement that was 
expected to accompany the event. 

Although scores of armed policemen guarded the State house and the adjoining 
terrain there was little or nothing for them to do. Within the capitol a delega- 
tion of the marchers made almost a score of demands on Governor Ely and the 
heads of both branches of the legislature, one of which was for a special session, 

When the Governor had answered a simple and emphatic “No” to almost all 


of their demands the assemblage yelled a bit and then marched off to south | 


Boston in an orderly manner. 


[From the New York Times, July 20, 1932] 


EIGHT HUNDRED INDIANA IDLE MARCH TO CAPITAL—CROWD WITH A RED BANNER 
BESIEGE STATE ASSEMBLY WITH SEVEN DEMANDS FOR AID.—THREATEN To Mass 
600,000—THryY ASK RELEASE OF COMMUNISTS FROM JAIL, $25 MILLION FoR 
RELIEF AND CASH Bonus FROM STATE 


INDIANAPOLIS, July 19.—About 800 hunger marchers from various parts of 
Indiana paraded here this afternoon to the State house, where the legislature 
is in special session for tax relief, bearing a red flag and banners demanding 
the release of Tom Mooney and of Theodore Luesse, an Indiana Communist now 
at the State penal farm. 

While the marchers waited outside in the hot sun, guarded by 60 policemen 
armed with riot clubs and tear gas bombs, Wendell Stocker of Hammond, their 
spokesman, presented to the house of representatives seven demands of the 
Unemployed Workers Council, a Communist organization. 

Machine guns were set up inside the State house, in case of violence, but there 
was no outbreak. The hot sun finally melted the crowd outside to a few hundred. 

No attempt was made by a committee of five of the marchers admitted to the 
building to appear before the senate. After Mr. Stocker had presented their plea, 
the marchers left the State house grounds and paraded noisily to Monument 
Circle and through downtown streets to their headquarters. Placards demand- 
ing relief and warnings to State officials were carried. 

Mr. Stocker told the house, Gary workers were dying and “mass starvation 
and suicide” would be the result, unless the demands of the unemployed for 
$25 million relief funds were met. 

“Don’t follow the Hoover policy of ‘do nothing’,” he warned. ‘“We’ll be back, 
not with delegations, but with thousands of the unemployed masses. We will 
starve on the steps of your State house. 

“The bankers can pay the bonus. The war veterans protected them in 1917, 
and now they can take care of the boys.” 

Mr. Stocker said he represented “600,000 starving unemployed in Indiana.” 
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Their seven demands are: Appropriation of $25 million for immediate cash 
relief ; nondiscrimination against young workers and Negroes; abolition of forced 
labor for relief; payment of a State bonus to former servicemen; no foreclo- 
sures; unemployment insurance, and the release of Mooney and Luesse. 





arts of When the jobless first swarmed at the doors of the State house, turmoil pre- 
ure in yailed in the house as a result of motions which followed a proposal to appro- 
ed into | priate funds for the needy idle. 
e State 

{From the New York Times, Mar. 3, 1931] 
ndige 
eamiia THe JosLess “ARMY” ARRIVES AT ALBANY—JOINED BY OTHER RELIEF SEEKERS, 
ould be Group MustTers 300 AND PARADES—GO TO CAPITOL TODAY 
Cream ALBANY, March 2.—The band of unemployed that left New York City on a 
Others “hunger march” a week ago arrived here today to make their appeal for relief 
outdoor measures. 


Singing ‘Solidarity Forever” and similar airs, they were joined by delegations 
from other up-State cities and paraded about the streets, preparatory to appear- 
ing before the legislative leaders in the capitol tomorrow. 

About 200 were assembled at the temporary camp, set up in a restaurant in 

» Madison Street taken over for the stay by the leaders of the marchers. The 
3uT No street parade attracted considerable attention and caused no trouble, the police 
giving the marchers plenty of opportunity to demonstrate within ordinary 
archers limits. j , etd 
hat was Tonight they held a mass meeting of protest against current conditions near 
their headquarters. 


1joining 
delega- [From the New York Times, Mar. 2, 1931] 
and the First HUNGER GRouP ARRIVES IN ALBANY—SIx OF THE 400 UNEMPLOYED, 
aa REPORTED ON THE WAY, MAKE LAST STAGE BY TRUCK 
mos' 
0 south | ALBANY, March 1.—Six of the 400 unemployed men reported to be marching 


to Albany to demand help from the legislature reached here today from James- 
town. They came by truck. 
Fifty more headed for Albany were reported at Utica. The New York dele- 
gation, said to be somewhere between Poughkeepsie and Hudson, is not expected 
BANNER until tomorrow. 
['o Mass The men have been told by Acting Mayor Lester W. Herzo that they will not 
ION FOR be permitted to sleep in the armory. 
Plans were under way tonight for a mass meeting of the unemployed tomor- 
row night prior to their march on the legislature. Jack Johnson, secretary of 





parts of Trades Union Unity League, said: 

rislature “We are going to ask for $15 a week for the single men and $25 a week for 

manding the married men and $3 extra for each additional dependent; no more evictions 

nist now of unemployed and an immediate campaign for a reduction of not less than 
20 percent in rent; free food and clothing for the children of unemployed and 

olicemen cessation of police tyranny.” 

nd, their He said that the men were not looking for charity but would ask imme- 

s of the diate relief insurance, and added that no disturbance was planned. 

yut there 

ae [From the New York Times, Feb. 27, 1931] 

1eir plea, 


Rep “HunGcER Marcu” To ALBANY BrGINS—175 JoBLESS MEN AND WOMEN LEAVE 


onument Times SQuARE IN Movine VANs To CALL ON GOVERNOR—FIVE-DAy TREK 
demané- PLANNED—USE OF NEWARK ARMORY DENIED 200 CoMMUNISTS FOR SIMILAR 
DEMONSTRATION IN JERSEY 

arvation 

oyed for With songs, shouts and banners that heralded their determination to go “on 
to Albany” to present their demands for relief to Governor Roosevelt, 175 unem- 

be back, ployed men and women started yesterday on a 5-day “hunger march” to the State 

We will Capitol under Communist auspices. Leaving their old stamping ground at 


Union Square, the group marched to the less familiar surroundings of Times 
in 191%, 394883—59—pt. 1-84 


liana.” 
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Square before packing themselves into three large moving vans, which are to 
carry them through the long stretches of the “march.” 

Later in the day the group staged the first demonstration outside of New York 
by alighting from the vans at the Yonkers line and marching up to the center of 
Yonkers and along Warburton Avenue to the Workmen’s Cooperative Centre, 
where a stop was made for some of the food necessary to sustain the 5-day trek, 

The group left the headquarters of the Workers’ International Relief at 131 
West 28th Street and “hiked” to Union Square, where policemen were prepared 
for any possible demonstration. The marchers merely sang, however, and formed 
behind the van which led them to Times Square, where they arrived shortly 
before 11 a.m. There, while a crowd gathered to watch, they quietly boarded the 
vans, which were liberally covered with banners bearing the slogans, “Don’t 
Starve—Fight.” “Fight for Immediate Unemployment Relief,” and similar ex. 
hortations. 

Leaders said that while several members of the group were Communists, the 
group as a whole was not Communist, but unemployed. 

At Yonkers the group just missed the postponement until March 3 by City 
Court Judge Nolan of the case of Milton Weich of 53 Morris Street, Yonkers, 
radical labor leader, arrested on a charge of disorderly conduct for attempting 
to hold a meeting without a permit. 

One truckload of “marchers” decided to spend the night at Ossining, remain- 
ing at the Portuguese Club at 53 Aqueduct Street. About 130 others, in trucks 
and small cars, went on to Mohegan Colony on the outskirts of Peekskill. They 
patronized the only Chinese restaurant in that community for dinner and re 
mained there for three hours discussing their journey. 

Police escorts met them on the outskirts of most of the towns and accompanied 
them to the village limits. * * * 


ARMORY DENIED TO COMMUNISTS 


Application for the use of the 113th Infantry Armory at Jay Street and Sussex 
Avenue, Newark, as sleeping quarters, on Saturday night on a scheduled march 
of 200 Communists to Trenton to demand unemployment relief measures, was 
denied yesterday. The recommendation to that effect by Col. Edward Phillips 
was approved by Quartermaster General C. Edward Murray. The application 
was made by the Unemployed Council of Newark, a Communist body. 


COMMUNIST YOUTH HELD 


ELIZABETH, N.J., February 26.—James Gray, a 19-year-old Elizabeth High 
School graduate, was among three Communists held for the grand jury here when 
they were arraigned in police court today following their arrest yesterday at a 
Red demonstration in Union Square. Gray, who faces three complaints of as- 
sault and battery on the police and a charge of interfering with a police officer, 
was held under bail of $400. His two companions, Naum Field of this city and 
Mrs. Sarah Disen of Roselle, were held under $200 bail each. 





[From the New York Times, June 15, 1931, p. 5] 


REDS REACH SPRINGFIELD—POLICE WANT To Oust “HUNGER MARCHERS” BEFORE 
HoovER ARRIVES 


SPRINGFIELD, ILL., June 14.—Jobless men, 400 strong, from a dozen Illinois 
towns, struggled into Springfield by truck and on foot today to participate to 
morrow in an appeal to the Legislature for relief, preferably unemployment 
insurance to date. 

While the marchers’ leaders were busy organizing, police were considering 
ways of getting the demonstrators out of town before President Hoover arrives 
here Wednesday to attend the reopening of Lincoln’s remodeled tomb. 

The unemployed paraded the downtown streets this afternoon wearing paper 
shoulder sashes on which was printed “Illinois hunger march” and carried 
banners proclaiming ““‘We want work, not charity.” They are organized under 
the leadership of the State Commission of Unemployed Councils of Tlinois, but 
the literature sold during the speeches bore the stamp of the American Com- 
munist Party. There was also mention of the progress of the Soviet Union. 
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[From the New York Times, June 14, 1931, p. 26] 


HuncerR Marcu, TIMED TO Hoover’s VIsIT, STARTS IN ILLINOIS; CITIES FORCE 
DETOURS 


Cuicaeo, June 13.—A “hunger march of unemployed men” from Chicago to 
Springtield, seemingly timed to coincide with President Hoover’s visit to the 
State capital, where he will dedicate the remodeled tomb of Abraham Lincoln 
next Wednesday, started from here today. 

The demonstration was advertised by radical leaders as an effort to arouse 
Communist sympathy among the jobless of Illinois, particularly among the 
members of the United Mine Workers of America. It was organized by the 
Council of the Unemployed and led by Steve Rubicki, secretary of the local 
chapter. 

Less than 200 men piled into trucks and started for Springfield, where de- 
mands for unemployment insurance and free food for women and children 
will be made on Tuesday before the legislature. It is expected the “marchers” 
will tarry another day until Mr. Hoover arrives. 

The participants were not permitted to pause in Joilet or Dwight, and indi- 
cations were that a night’s lodging and free food previously supposed to have 
been provided by Bloomington would not be forthcoming. 

At the outskirts of Joliet the parade was met by an escort of State 
troopers, city and county police and curious citizens, who led the protesting 
group around the city. Police did not permit a meeting at the courthouse, 
announcement of which had drawn a thousand spectators. A Communist who 
objected was taken into custody. 

The Sheriff at Dwight also refused to permit the parade to pass through the 
city, but permitted Rubicki to telephone to Bloomington. The police there 
said they would give the parade safe conduct through the city, but would not 
permit it to stop. 


(The following statement was requested of Mr. Edward J. Ennis 
during his testimony on the bills (p. 129) :) 


JUDICIAL DECISIONS INVOLVING STATE SEDITION STATUTES 


The following summaries of some judicial decisions are submitted in support 
of the testimony on behalf of the American Civil Liberties Union in opposition 
to S. 1299 and related bills which would give to the States concurrent jurisdic- 
tion to prosecute under State laws sedition against the United States. It is sub- 
mitted for consideration of the committee that these decisions indicate that 
State prosecutions for sedition often violate individual civil rights and conse- 
quently prosecutions for sedition against the United States should not be en- 
trusted by the Congress to the varying policies of numerous prosecuting officials 
in the 50 States of the Union but should be left as at present to a uniform 
administration by the U.S. Department of Justice. 

1. Braden v. Kentucky (Court of Appeals of Kentucky, 1956): Conviction 
under the Kentucky Criminal Syndicalism Act for advocating the expediency of 
physical violence to achieve political revolution to change the governments of 
the United States and of Kentucky on the basis of evidence of Communist Party 
membership and possession of Communist Party literature reversed by the Court 
of Appeals on the authority of Pennsylvania v. Nelson (350 U.S. 497) with the 
statement that the court’s decision did not bar a prosecution for sedition against 
ema alone without including a charge of sedition against the United 
States. 

2. Know v. State (87 So. 2d 671 (Court of Appeals of Alabama, 1956) ): Con- 
viction for violation of a statute requiring Communists to register with the 
department of public safety reversed on the ground that the sole evidence in 
the form of proof of the defendant’s possession of Communist literature did not 
establish that he was a Communist within the meaning of the statute. 

3. Taylor v. Mississippi (319 U.S. 583 (1943) reversing 194 Miss. 1): Con- 
viction of Jehovah’s Witnesses for violation of a Mississippi statute denounc- 
ing as criminal speech reasonably tending to create an attitude of stubborn 
refusal to salute, honor or respect the flag or Government of the United States 
or of the State of Kentucky reversed because neither the speech nor the litera- 


ture involved could be shown to create a clear and present danger to the 
Government. 
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4. Wood v. State (141 P. 2d 309 (Oklahoma Criminal Court of Appeals, 
1943) ): Conviction under the State criminal syndicalism law upon evidence 
showing that the defendant operated the Progressive Book Store in Oklahoma 
City and sold, among other publications, the Communist Manifesto, Lenin’s 
“State and Revolution,” Stalin’s “Foundations of Leninism” and the “Daily 
Worker,” reversed for failure to charge a clear and present danger test or the 
necessity of unlawful intent to change the Government by unlawful means, 

5. Mills v. State (11 So. 2d 439 (Supreme Court of Mississippi, 1943) ) : Con. 
victions for distribution of printed matter entitled “God and the State” (pre. 
sumably by Jehovah's Witnesses) in violation of the statute prohibiting dis. 
tribution of printed matter designed and calculated to discourage loyalty to 
the U.S. Government and the State of Mississippi, reversed for failure to prove 
appellants had distributed the publication subsequent to the effective date of 
the statute (act of March 20, 1942). 

6. Henry Carpenter (February 1942, Philadelphia, Pa.) : Charged with vio. 
lating the State sedition act for stating to police officers making an arrest during 
a raid on a disorderly house “Why are you fighting for the whites.” Released 
from arrest by writ of habeas corpus. 

7. Domenico Bruni (September 1942, Easton, Pa.) : Arrested while drunk and 
charged with sedition for shouting “Viva Mussolini” and acquitted on trial. 
8. McKee vy. State (37 N.E. 2d 940 (Indiana Supreme Court, 1941) ): Con- 
victions of Jehovah’s Witnesses for distribution of their literature and refusal 
to salute the flag under the Criminal Syndicalism Act of 1919 which prohibited 
conspiring for unlawfully inciting disrespect to the flag or opposition to all 
forms of organized government, reversed on the ground that the claimed offense 
that the literature advocates overthrow of all human government did not show 
advocacy or incitement of such overthrow by force or violence. 

9. State v. Sentner (298 N.W. 813 (Iowa Supreme Court, 1941) ) : Conviction 
of defendant, vice president of United Electrical Workers in charge of the strike 
at the Maytag Co., for violating the criminal syndicalism law by advocating 
the duty to use unlawful methods of terrorism to accomplish industrial and 
political reform, reversed on the ground that the evidence, including defendant’s 
speech severely criticizing an injunction against interfering with employees 
who wished to work, did not establish the charge of advocacy of unlawful 
methods to accomplish industrial reform. The conviction was also reversed on 
the ground that proof of defendant’s membership in the Communist Party was 
irrelevant to the charge and therefore improperly admitted in evidence. 

10. Beeler v. Smith (40 F. Supp. 1389 (E.D. Ky., 1941): Prosecutions and 
threatened additional prosecutions of Jehovah’s Witnesses for distribution of 
the publications of the Watchtower, Bible and Tract Society as violations of the 
Kentucky sedition statute enjoined by the Federal district court on the ground 
that the distribution of such matter was not sedition under the Kentucky statute. 
11. Herndon v. Lowry (301 U.S. 242 (1937) reversing 189 Ga. 582): Con- 
viction under the Georgia sedition law for making public speeches to organized 
groups of white and colored persons under the name of the Communist Party 
of Atlanta to pursue the purposes and objectives of the Communist Party dis- 
closed by its literature, reversed as a violation of the liberty guaranteed by the 
14th amendment because it was not an ingredient of the offense charged that the 
forcible overthrow of the Government contemplated by the defendant be immi- 
nent. The Supreme Court stated that penalizing utterances must find justifi- 
cation in a reasonable apprehension of danger to organized government and this 
statute, as applied, would permit the jury to convict anyone agitating for a 
change of government if it were persuaded that he ought to have foreseen that 
his words would have some effect on the future conduct of others. Such a 
dragnet application of the statute prescribed no reasonable ascertainable 
standard of guilt and was too vague to be constitutional. 

12. DeJonge v. Oregon (299 U.S. 353 (1937) reversing 1952 Ore. 315) : Con- 
viction for violation of the criminal syndicalism law by presiding at a peaceful 
meeting of the Communist Party unlawfully advocating criminal syndicalism 
and sabotage, reversed on the ground that mere participation in a Communist 
Party meeting could not constitutionally be punishable under the State syn- 
dicalism statute. 

13. State v. Pugh (51 P. 2d 827 (Oregon Supreme Court, 1935) ) : Conviction 
and 5-year sentence for distribution of books and papers charged with being 
publications of criminal syndicalism, defined by statute as a doctrine advocating 








Ho 
Chi 


reg 
str 
sta 
hel 





peals, 
idence 
ahoma 
enin’s 
‘Daily 
Or the 
iS, 
; Con- 
(pre- 
£ dis- 
Ity to 
prove 
ate of 


h vio- 
luring 
leased 


ik and 
rial. 

; Con- 
efusal 
ibited 
to all 
ffense 
. Show 


riction 
strike 
cating 
il and 
dant’s 
loyees 
awful 
sed on 
Vy was 


Ss and 
ion of 
of the 
round 
‘atute. 

Con- 
nnized 
Party 
y dis- 
by the 
at the 
immi- 
‘ustifi- 
d this 
for a 
n that 
uch a 
inable 


: Con- 
aceful 
-alism 
nunist 
> gyn- 


iction 
being 
cating 





PROPOSED ANTISUBVERSION LEGISLATION 529 


hysical violence, sabotage, and other unlawful acts to accomplish industrial or 

political change or revolution. The works distributed included Stalin’s “The 
Worker in the Rural Districts,” “Farmers Called to Action” by the National 
Action Committee, Corlis LaMont’s “Understanding Soviet Russia” and Margaret 
Cowl’s “The Soviet Union—Your Questions Answered.” The Oregon Supreme 
Court reversed the conviction for failure to prove defendant had knowledge of 
the criminal content of the books. 


Epwarps & ANGELL, COUNSELLORS AT LAW, 
Providence, RI., May 6, 1959. 
Hon. THOMAS J. Dopp, 
Chairman, Internal Security Subcommittee of the Senate Committee on the 
Judiciary, Senate Office Building, Washington, D.C. 

DeaR SENATOR Dopp: I am sending you herewith 15 copies of a statement 
regarding S. 1299, S. 1300, S. 1301, S. 1302, S. 13038, S. 1304, and S. 1305, bills to 
strengthen the internal security of the United States, with the request that the 
statement may be incorporated in the printed record of the hearings now being 
held. 

Respectfully yours, 
Rosert B. DRESSER. 


STATEMENT OF RoBert B. DRESSER REGARDING S. 1299, S. 1300, S. 1301, S. 1302, 
S. 1808, S. 1304, anp S. 1305 


I. FOREWORD 


My name is Robert B. Dresser. I am a member of a law firm with offices at 
15 Westminster Street, Providence, R.I. I appear individually, in my own 
behalf. 

Il. STATEMENT 


The above mentioned bills now pending before this subcommittee were intro- 
duced in the Senate on March 5, 1959, by Senator Eastland. His statement 
accompanying their introduction, with the final report of the Special Committee 
of the American Bar Association on Communist Tactics, Strategy and Objectives 
which he submitted at the same time, excellently describe these bills and state 
the arguments in their support. 

Informed persons are aware of the seriousness of the Communist menace. 
Unfortunately, they are few in number. The Communist menace is a double- 
barreled threat: (1) Destruction by force from without and (2) the gaining 
of control from within. Naturally, the Soviet Union prefers the latter course, 
for it would give her control of the vast resources and industrial plant of this 
country intact. 

This is by no means an imaginary danger. Starting with a population of less 
than 200 million at the end of World War II, Soviet Russia has since rapidly 
expanded her influence in Europe and Asia until today she controls roughly 
40 percent of the world’s population and 25 percent of the earth’s surface. 
This control is rapidly expanding. The United States has approximately 6 per- 
cent of the world’s population. 

Let me quote from the report of the American Bar Association Special 
Committee on Communist Tactics, Strategy and Objectives: 

“Most persons who are informed on communism think our country now faces 
its greatest danger. The thesis of J. Edgar Hoover’s new book ‘Masters of 
Deceit,’ is: ‘Communism is the major menace of our time. Today it threatens 
the very existence of our Western civilization.’ 

“In his speech to the 1957 National Convention of the American Legion, Mr. 
Hoover warned: ‘To dismiss lightly the existence of the subversive threat in 
the United States is to deliberately commit national suicide. In some quarters 
we are surely doing just that.’ 

“And on December 22, 1958, Mr. Hoover added: ‘* * * Sensing a more favor- 
able atmosphere, the Communist Party, U.S.A., and its dupes and sympathizers 
gained further courage and became more vocal in their attacks upon law en- 
forcement and other professions which are dedicated to preserving our freedoms.’ 

“The lawyer-author of the Gaither report to the President on national 
Security recently told our association: ‘Our security is in unprecedented 
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peril. * * * The ultimate objective of international communism is world doming- 
tion, and the Soviet Union will pursue this objective ruthlessly and relentlessly, 
employing every possible poltical, economic, subversive, and military strategem 
and tactic.’ 

* * * * * * * 


“Remember that subversion—aided by treason and treachery of domestic gitj- 
zens—has been the most successful tool and tactic of international communisn 
in gaining control of new-enslaved nations or in weakening or dulling the 
resistance by those nations which remain free. 

“Never forget that international communism still maintains as one of its 
fundamental tenets—where and when necessary—the overthrow by force and 
violence of any free nation when such overthrow can be successfully accom. 
plished. 


* * * * * * e 


“A substantial strength of communism in the United States is the number 
of non-Communist organizations and individuals who will collaborate with the 
Communists. For every Communist Party member there may be 10 non-Com. 
munists who will do the work of the Communists. 

“The Communists have had hundreds of fronts. In addition, they have ‘fronts 
in front of the fronts.’ Making use of their fellow travelers,and dupes, plus their 
‘united front tactic,’ the Communists bo&st they can have 50,000 letters on any 
issue sent to Capitol Hill or the White House inside of 72 hours. 


ca * * * * * * 


“*The greatest asset the Communists have at the present time is not the hydro- 
gen bomb, certainly not Soviet satellites, but world ignorance of their tactics, 
strategy, and objectives’.” 

Edward Hunter (an authority on Communist psychological warfare, a former 
newspaperman and officer in the OSS, an author, journalist, and lecturer, a man 
who spent 31 years of his life in countries under Communist pressure and 
attack) in testifying before the House Committee on Un-American Activities, 
said: 

“War has changed its form. The Communists have discovered that a man 
killed by a bullet is useless. He can dig no coal. They have discovered that a 
demolished city is useless. Its mills produce no cloth. 

“The objective of modern warfare is to capture intact the minds of the people 
and their possessions so that they can be put to use. This is the modern con- 
ception of slavery that puts all others into the kindergarten age. 

“The United States is the main battlefield in this war. I mean specifically 
the people and the soil and the resources of the United States. They seek to 
conquer the United States in a manner so that it falls voluntarily into the Red 
orbit. 

“If we have to be conquered by destructive nuclear-age weapons, it will be 
considered a setback by the Kremlin. Their objective is to make the same use 
of the American people as they make of the Czechs in the uranium mines of 
Czechoslovakia and as they make of the Chinese in the mills of China. 

“We are to become the subjects of a new world order for the benefit of a 
mad little knot of despots in the Kremlin. We are losing so fast that unless we 
put a very drastic end to it, the question of who is winning will be academic in 
a decade.” 

Gen. Albert Wedemeyer, in testifying before the Committee on Un-American 
Activities, said: 

“The Soviets are obtaining their objectives without the use of military force. 
If I were the senior planner in the Soviet hierarchy, I would advise Khrushchev 
to continue to do exactly what he is doing now.” 

The various books on communism, such as J. Edgar Hoover’s “Masters of 
Deceit,” and Robert Morris’ “No Wonder We Are Losing,” to mention a couple, 
the many articles on communism, and the numerous reports of the committees 
of Congress on the subject all tell the same story of Communist deceit, intrigue, 
and infiltration. Working in subtle and devious ways, the Communists have 
bored within our labor unions, our educational institutions, our political parties, 
our churches, and even our Government. 

I call particular attention to the unanimous report of this subcommittee, 
dated July 30, 1953. Its conclusions were stated in its report as follows: 
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CONCLUSIONS 


“1, The Soviet international organization has carried on a successful and 
jmportant penetration of the U.S. Government and this penetration has not been 
fully exposed. 

“9 This penetration has extended from the lower ranks to top-level policy 
and operating positions in our Government. 

“2 The agents of this penetration have operated in accordance with a distinct 
design fashioned by their Soviet superiors. 

“4. Members of this conspiracy helped to get each other into Government, 
helped each other to rise in Government, and protected each other from 
exposure. 

“5. The general pattern of this penetration was first into agencies concerned 
with economic recovery, then to warmaking agencies, then to agencies con- 
cerned with foreign policy and postwar planning, but always moving to the 
focal point of national concern. 

“G. In general, the Communists who infiltrated our Government worked 
pehind the scenes—guiding research and preparing memorandums on which 
basic American policies were set, writing speeches for Cabinet officers, influenc- 
ing congressional investigations, drafting laws, manipulating administrative 
reorganizations—always serving the interest of their Soviet superiors. 

“7, Thousands of diplomatic, political, military, scientific, and economic secrets 
of the United States have been stolen by Soviet agents in our Government and 
other persons Closely connected with the Communists. 

“8. Despite the fact that the Federal Bureau of Investigation and other 
security agencies had reported extensive information about this Communist 
penetration, little was done by the executive branch to interrupt the Soviet 
operatives in their ascent in Government until congressional committees brought 
forth to public light the facts of the conspiracy. 

“9, Powerful groups and individuals within the executive branch were at work 
obstructing and weakening the effort to eliminate Soviet agents from positions 
in Government. 

“10. Members of this conspiracy repeatedly swore to oaths denying Com- 
munist Party membership when seeking appointments, transfers, and promo- 
tions, and these falsifications have, in virtually every case, gone unpunished. 

“11. The control that the American Communications Association, a Com- 
munist-directed union, maintains over communication lines vital to the national 
defense poses a threat to the security of this country. 

“12. Policies and programs laid down by members of this Soviet conspiracy 
are still in effect within our Government and constitute a continuing hazard 
to our national security.” 

The evidence is overwhelming that the country is in dire danger from the 
Communist conspiracy within its own borders. 

The effect of the decisions of the Supreme Court, which the bills under 
consideration seek to nullify or correct, has been to make it much more difficult 
to ferret out the Communists in our midst and to take effective action to end 
their plotting against the United States. The evidence on this score is con- 
vincing. Even the Communists themselves have so declared, and the result 
has been that they have become bolder than ever. 

Let me quote from the report of the American Bar Association Special Com- 
mittee on Communist Tactics, Strategy and Objectives. 

“J. Edgar Hoover has testified that a top Communist functionary described 
the Supreme Court decision in the Smith Act case of June 17, 1957, as the 
greatest victory the Communist Party in America has ever received. The Daily 
Worker summed up the Yates, Watkins and other cases of that same day in 
these words: ‘The curtain is closing on one of our worst periods.’ The Sunday 

Worker of May 11, 1958, contains strong opposition to any legislation to 
overcome the Supreme Court’s rulings on internal security. 

“Other anti-Communist laws which have been targets of the Communist 
Party and which are now nullified or weakened by the judicial decisions are 
the Subversive Activities Control Act of 1950, the antisedition laws of 43 States, 
and Hawaii, key security provisions of the Immigration and Nationality Act 
of 1952, and the Summary Suspension Act of 1950. 

* * * J * a * 


“Judge Robert Morris, chief counsel for the Senate Internal Security Sub- 
committee for 6 years, said: ‘The power of the Congress to learn the underlying 
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facts of the (Communist) conspiracy has been hamstrung’ since the decision 
in the Watkins case. 

“There appears to us to be little question that the dicta in such cases ag 
Watkins and Sweezy have compounded the difficulties of investigating com. 
mittees in the security field. Witnesses, dominated by the Communist Party 
have used the dicta to impede the function of Congress in its legislative 
responsibility. On this basis Communists have adopted the tactic of invoking 
the first amendment rather than the fifth amendment in refusing to answer 
obviously pertinent and important questions. 

“In the first session of Congress subsequent to the Watkins decision, hear. 
ings by the House Un-American Activities Committee was practically brought 
to a halt and the Senate Internal Security Subcommittee suffered a similar 
plight. On July 5, 1958, the press reported that congressional investigations 
into the Communist conspiracy have reached an all-time low for the last 2 
decades. However, committee files are bulging with data on the conspiracy 
which are crying for exploration to form the basis for corrective legislation.” 


III. CONCLUSION 


In the circumstances, I submit that the Congress should at the earliest pos- 
sible moment enact the bills under consideration and such other measures ag 
will aid in curbing the Communist menace. The question at issue is no trifling 
one. It is no less than the survival of the United States of America as a free 
nation. 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
Washington 6, D.C., May 8, 1959, 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: On behalf of the National Association of Manufae- 
turers, I am authorized to submit the attached statement in support of §, 3, 
by Senator McClellan and 31 other Senators, a bill “To establish rules of in- 
terpretation governing questions of the effect of Acts of Congress on State 
laws.” 

I trust that this statement can be included as a part of the record of the sub- 
committee hearings and that your committee will take early and favorable 
action on this very important bill. 

Thank you for your courtesy in this regard. 

Sincerely yours, 
LAMBERT H. MILLER, General Counsel, 


STATEMENT OF THE NATIONAL ASSOCIATION OF MANUFACTURERS SUBMITTED 10 
INTERNAL SECURITY SUBCOMMITTEE, SENATE COMMITTEE ON THE JUDICIARY, 
on 8.3 


This statement is submitted on behalf of the National Association of Manu- 
facturers in support of S. 3, introduced by Senator McClellan for himself and 
31 other Senators. 

The NAM is a voluntary membership corporation made up of some 20,000 
manufacturing companies of all types and sizes. 28 percent of our members 
employ 50 or fewer persons, 46.5 percent employ 100 or fewer and 83 percent 
have 500 or fewer employees. Accordingly, the association has a very real 
interest in S. 3 and its counterpart in the House of Representatives, H.R. 3, 
introduced by Congressman Howard W. Smith. 

S. 3 has two sections. The first is a general statement of congressional 
purpose respecting “preemption” of State laws. The second section deals 
specifically with state antisubversion and antisedition laws which the Supreme 
Court has held were displaced by the Federal Smith Act. (Pennsylvania V. 
Nelson, 350 U.S. 497 (1956).) 

There appears to be virtual unanimity that Congress, by enacting the Smith 
Act, did not intend to supersede State laws against sedition and subversion 
and that the Supreme Court’s contrary holding in the Nelson case should there- 
fore be corrected. Accordingly, section 2 of the bill is no controversial. The 
real controversy has been whether Congress should adopt the general rules 
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cision | stated in the first section of the bill and thereby provide a clearer guide to the 


courts in all cases involving both Federal and State laws. 

Ses as As is made clear by its title, S. 3 proposes “to establish rules of interpretation 
5 COM. governing questions of the effect of Acts of Congress on State laws.” Being thus 
Party, | limited to stating rules of construction, the bill obviously does not propose 
slative | any changes in substantive law. Rather, it is designed to aid the courts in 
voking | ascertaining the congressional purpose when applying Federal substantive and 
inswer | regulatory law. 

| Section 1 of S. 3 provides: “No Act of Congress shall be construed as indi- 
, hear. | eating an intent on the part of Congress to occupy the field in which such Act 
rought operates, to the exclusion of any State laws on the same subject matter unless 
similar such Act contains an express provision to that effect, or unless there is a direct 
ations and positive conflict between such Act and the State law so that the two cannot 
last 2 be reconciled or consistently stand together.” 
Piracy In our view, Section 1 of the bill would have no application in areas where 
ation.” the Federal Government is given exclusive power by the express terms of the 


Constitution itself; for example, the power to coin money, expressly granted 
to the Congress in article I, section 8, and expressly denied the states in article 
I, section 10. Likewise, the bill would not apply where, in the words of the 


st pos. Supreme Court, “the subject is one demanding uniformity of regulation so 
res as that State action is altogether inadmissable in the absence of Federal action. 
ae In that class of cases the Constitution itself occupies the field even if there 
a free 


is no Federal legislation.” (Kelly v. Washington, 302 U.S. 1, 9 (1937).) S.3 
would deal rather with those areas where power is vested both in the Federal 
Government and in the States. 

In the latter areas of concurrent jurisdiction, the Congress has a wide range 
1959 of discretion. At one extreme it may refrain from exercising any regulatory 
3 authority and thus leave the area entirely to State control. At the other ex- 
treme, it may under the supremacy clause of the Constitution, occupy the entire 
field to the exclusion of all State laws on the subject. Or it may exercise any 
degree of authority it desires between these two extremes. (See Kelly v. 


nufac- Washington, supra.) 

f 8. 3, Where the Congress enacts Federal legiviation in a field traditionally occu- 
of in- pied by the States, the Supreme Court has said that, in accommodating State 
State and Federal power, it starts with the “assumption that the historic police pow- 

a. ers of the States were not to be superseded by the Federal act unless that was 


the clear and manifest purpose of Congress” (Rice. v. Santa Fe Elevator Corp., 
‘orable $81 U.S. 218 (1946)). “The question in each case is what the purpose of Con- 
gress was” (id.). In the same case the Supreme Court stated it is “often a 
perplexing question whether Congress has precluded State action or by the 
choice of selecting regulatory measures has left the police power of the States 


nsel. undisturbed except as the State and Federal regulations collide.” [Emphasis 
added. ] 
~~ S It is apparent, therefore, that S. 3 is designed to assist the Court in resolving 
ICTARS, this “perplexing question” of ascertaining the congressional purpose. Thus the 
first phrase in section 1 of S. 3 would merely (1) require Congress to express 
Manu- clearly its purpose respecting preemption when enacting legislation, and (2) 
If and require the Supreme Court to follow its own rule and construe Federal statutes 
as displacing State power only where Congress expressly stated its intention 
20,000 so to do. 
embers Concern has been voiced in some quarters that S. 8 might require extensive 
vercent revision of most, if not all, Federal statutes because of its retroactive effect. 
-y real This could hardly result, however, for at least two reasons. 
LR. 3, First of all, since no substantive law is involved, litigation in each area of 
Federal regulation would be necessary before the proposed rule of construction 
ssional could be applied. Necessarily, this would be a case-by-case and statute-by- 
- deals statute process in applying the proposed rule of interpretation. Even assum- 
ipreme ing, however, that a result contrary to the intent of Congress might be reached, 
nia Y. Congress, by simple amendment to the particular statute in question, could pro- 
vide for preemption if such was its desire. Under such a case-by-case approach, 
Smith Congress clearly would not be overburdened with the necessity for reviewing 
version statutes other than as such need might arise from a judicial decision errone- 
there ously construing the purpose of Congress in a specific statute. Otherwise, how- 
1. The ever, State sovereignty would be preserved unless, of course, there was a direct 


1 rules conflict between the two systems of regulation. 
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Secondly, with respect to statutes defining Federal crimes, it is already pro. 
vided that nothing the Criminal Code of the United States “shall be held to 
take away or impair the jurisdiction of the courts of the several States under 
the laws thereof” (18 U.S.C. 3231). Construing this section in Sexton y. Cali- 
fornia (189 U.S. 319), the Supreme Court said it “was intended to leave with 
the State court, unimpaired, the same jurisdiction over the act that it would 
have had if Congress had not passed an act on the subject.” The Court, how. 
ever, in Pennsylvania v. Nelson, supra, relegated this section to a footnote to 
- om, thus emphasizing the need for enactment of the clarifying provisions 
of S. 3. 

With respect to the “conflict” doctrine the Supreme Court, in Sinnot v. Daven. 
port (22 How. 227 (1859)) stated, “We agree, that in the application of this 
principle of supremacy of an act of Congress in a case where the State law igs 
but the exercise of a reserved power, the repugnance or conflict should be direct 
and positive, so that the two acts could not be reconciled or consistently stand 
together” (see also Savage v. Jones, 225 U.S. 501 (1912) ; Allen-Bradley Local y, 
Wisconsin Emp. Rel. Board, 315 U.S. 740 (1942) ). 

It will be noted, therefore, that the second phrase of S. 3 would merely write 
into law the rule of construction followed until quite recently by the Supreme 
Court. In fact, the bill uses substantially the same language as used by the 
Court in Sinnot v. Davenport, supra. 

Moreover, the Court had long held that there must not only be direct and 
positive conflict but also that such conflict must be actual and not merely po- 
tential or speculative. Thus as recently as 1942 the Supreme Court stated, 
“Nor will we assume in advance that a State will so construe its law as to bring 
it ‘into conflict’ with the Federal law, and it is not sufficient, however, to show 
that the State act might be so construed.” [Emphasis by the Court.] Allen- 
Bradley Local v. Wisconsin Employment Relations Board (315 U.S. 740, at 746, 
750 (1942) ). 

Recently, however, the Supreme Court has departed from these long-estab- 
lished guides to construction. Thus, in Garner v. Teamsters, Etc., Union (346 
U.S. 485), the Supreme Court found that “a conflict is imminent” because both 
State and Federal remedies might be brought to bear on the same labor union 
activity. Accordingly, it held the Pennsylvania statute to be displaced “to avoid 
facing a conflict” because it found “no indication that the (Federal) statute left 
it open for such conflict to arise.”” More recently, in San Diego Building Trades 
Council et al. v. Garmon, decided April 20, 1959, the Court said that in “deter- 
mining the extent to which State regulation must yield to subordinating Federal 
authority, we have been concerned with delimiting areas of potential conflict; 
potential conflict of rules of law, of remedy, and of administration.” [Emphasis 
added.] The Court also stated: “When it is clear or may fairly be assumed 
that the activities which a State purports to regulate are protected by section 
7 of the Taft-Hartley Act, or constitute an unfair labor practice under section 
8, due regard for the Federal enactment requires that State jurisdiction must 
yield.” [Emphasis added. ] 

S. 3, on its face, is designed to avoid preemption or conflict by implication, 

as was the case in the Garner decision. Thus, the bill proposes that no State 
law shall be invalidated on the ground that Congress so intended unless Congress 
expressly declared such intent or “unless there is a direct and positive conflict 
between such act and a State law so that the two cannot be reconciled or con- 
sistently stand together.” As stated by the House Judiciary Committee in its 
favorable report on H.R. 3 in the 85th Congress (H. Rept. No. 1878, 85th Cong., 
2d sess.) : “The two standards set forth in the proposed bill merely direct the 
eourts not to infer or presume an intent on the part of Congress to preempt 
or preclude States from legislating in a concurrent field unless Congress, by an 
express provision, has stated its intent either to occupy the field exclusively or 
to supersede State legislation unless there is a direct and positive conflict be- 
tween the Federal Act and the State law so that the two cannot be reconciled 
or consistently stand together.” . 
Here again, as in the case of the proposed rule respecting “preemption,” & 
case-by-case approach would be necessary for applying the interpretative guides 
contemplated by S. 3. Therefore, the effect of the bill would be gradual and 
would not require reexamination by the Congress of all the Federal regulatory 
laws. It would, however, constitute a reaffirmation by the Congress of the 
Federal system created by our Constitution. 

On June 12, 1956, in a letter to the chairman of the Senate Committee on 
the Judiciary, the Deputy Attorney General, speaking of S. 3143, a bill substan- 
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tially identical to the first section of S. 3, stated: “* * * it is anomalous to say 
that Congress may expressly occupy a field to the exclusion of State legislation 
and then say that despite such a declaration the State legislation in such a field 
may nevertheless operate unless there is an irreconcilable conflict. Yet the 
pill would evidently so provide” (S. Rept. 2230, 84th Cong., 2d sess., p. 5). 

This interpretation of an earlier version of S. 3, we submit, misapprehends 
the purpose and effect of the legislation. When the purpose of Congress to 
exclude all State control in a particular field is expressly stated, there is no 
problem of interpretation and the course of the courts is clear. Where such 
clear expression is provided there is no need to examine into actual or probable 
conflict since the field is completely closed to State authority. (See Kelly v. 
Washington, supra.) Itis only where such intention is not stated by “an express 
provision to that effect” that inquiry must be made as to whether the two laws 
may “be reconciled or consistently stand together.” In any event, S. 3 meets 
this highly technical objection by making clear that the two proposed interpre- 
tative rules are disjunctive, not conjunctive. 

One of the arguments most frequently advanced against S. 3 is that the ap- 
proach of the bill is too broad. Opponents of the bill rely upon the proposition 
that Congress should legislate only in response to a specific, demonstrated need. 
It is important then to examine the problem and determine whether it is narrow 
or broad and therefore whether it requires a narrow approach or a broad 
approach. 

It is clear from the foregoing analysis that the problem involved is as broad 
as the field in which both the Federal Government and the State governments 
have authority to legislate under our Constitution. It is potentially involved 
in every Statute that Congress enacts in this broad field. This is clearly recog- 
nized in the House Report on H.R. 3, supra, where reference is made to the 
field of “concurrent jurisdiction” (p. 3), and also in the Senate report recom- 
mending passage of a similar bill in the 84th Congress (S. Rept. 2230, supra, 
on 8S. 3143 by Senator McClellan). 

In another sense, however, the issue is a narrow one. It relates solely to 
determining the intent of Congress with respect to sustaining or invalidating 
State laws. It is a question of expressing the intent of Congress and com- 
muniecating such intent clearly to the people who will be governed by the laws 
Congress enacts, the Federal courts that will interpret those laws, and the 
State courts whose jurisdiction may be affected by such laws. Since it is a 
question of expressing the intent of Congress, it is peculiarly a matter within 
the province of Congress. 

S. 3, therefore, is exactly as broad as the problem and no broader. It is 
limited to the narrow question of ascertainment of congressional intention, but 
it deals with that issue in the broad area in which it can arise, namely, the 
area in which there is both Federal and State authority to legislate. Since the 
bill is precisely as broad as the problem, it is the logical, natural and appropriate 
way to deal with the problem unless there are compelling reasons to the con- 
trary. Accordingly, the further arguments advanced against the bill should be 
examined to see whether they present any such compelling reason. 

The second argument most frequently advanced is that this approach would 
upset existing precedents and unsettle the law. The argument is phrased in 
many ways. It is said that the bill would disturb 150 years of jurisprudence, 
that it would flood the courts with lawsuits seeking new interpretations of 
statutes whose meaning has long been settled, that it would place all past laws 
in jeopardy, that it would create confusion in settled areas of law and would 
even result in chaos. 

This is a serious charge against the bill and deserves serious consideration. 
Careful study shows, however, that it is without merit. As has been shown, 
the standard which this bill would enact is not a new one. The very language 
of the bill is to be found in opinions of the Supreme Court as far back as 1859 
in Sinnot v. Davenport (22 How. 227), and as recently as 1953 in United Con- 
struction Workers, Etc. v. Laburnum Construction Corp. (347 U.S. 656). The 
minority report in the House argued against the bill on the ground that “As 
to those cases, H.R. 3 would have made no difference. In the first case the 
State law would still be nullified and in the second it would still be upheld.” 

The reason why H.R. 3 would have made no difference is that it was the 
established law throughout the period from 1859 to 1953. Accordingly, Congress 
enacted its statutes in light of that law and, with few exceptions, the Supreme 
Court interpreted legislation in accordance with that rule. Accordingly, the 
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posed by S. 3 and H.R. 3. Consequently, they would not be disturbed and there 
need be no fear that any wholesale upsetting of precedents, unsettling of the 
law, filing of lawsuits for reinterpretation, or any confusion or chaos will result 
It has also been argued that this Congress, by enacting S. 3 and H.R. 3, would 
be undertaking to speak for all previous Congresses and trying to tell the courts 
what all previous Congresses intended. For the same reasons as stated above, 
this argument has no real weight. All the previous Congress acted in light 
of the then established rule of law which would be reaffirmed and enacted into 
legislation by S. 3 and H.R. 3. 

In connection with the two foregoing arguments relating to interpretation of 
past statutes, efforts were made in the House to amend H.R. 3 to limit its appli. 
cation to acts of Congress hereafter enacted (Congressional Record, July 17, 
1958, p. 12797). The fallacy of any such distinction between past and future 
enactments was pointed out clearly in a question put during the debate by 
Representative Hyde: “Mr. Chairman, does the gentleman really think it js 
advisable to have all laws passed before this date decided by one rule of interpre 
tation and all laws passed after this date decided by a different rule?” (p. 12800). 
Shortly thereafter the amendment was defeated (p. 12801). It should be noted 
that if such distinction were made between past and future statutes, the ironic 
result would be that future statutes would be governed by the rule of interpre. 
tation that has been in effect for the past century, but statutes that were 
enacted in the past under that rule and in light thereof would presumably be 
interpreted in the future under some different rules not yet known to Congress, 
Another argument is that this bill would attack the Supreme Court and jp 
effect charge it with deliberately finding intent to preempt when it knew that 
Congress had no such intent. The bill has no such effect. The Supreme Court 
itself has said that even with the rules of interpretation it has developed, it is 
“often a perplexing question” whether the Congress intended to preempt in a 
particular statute. (Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947)), 
Moreover, the Court has frequently asked Congress to give it a better indication 
of intent. S. 3 would do exactly this. 

It has also been contended that S. 3 would place an onerous burden on 
Congress of trying to ascertain to what extent State laws should be preempted 
and that this would result in a tendency on the part of Congress to include pre 
emption provisions in all statutes. Part of the task of Congress in determining 
the need for Federal legislation is to find out to what extent a particular subject 
is being adequately regulated by State laws or should be so regulated by the 
States. If Congress does not know that, it does not know the extent of the need 
for Federal action. When Congress does know that need, it can expressly 
declare to what extent, if any, it wishes to preempt State laws. 

The recent preemption decisions by the Supreme Court indicate not only that 
no sure standard is available for judicially ascertaining the unexpressed inten- 
tion of Congress with respect to State regulation in certain fields: they also 
show that the Supreme Court has several times invited the Congress when 
legislating to make more clear its intentions with respect to State authority. 
Without such guides to interpretation as are proposed by S. 3, the boundaries 
of State sovereignty are left unnecessarily fluid and indistinct when Congress 
enacts complex codes of regulation. This unsatisfactory situation can be cor 
rected only by eliminating the doctrine of preemption by implication and sub 
stituting the standard of expressed congressional intent as contemplated by §. 
8. In the words of this committee, S. 3 will “bring stability into a field of 
government now in a judicial chaotic state.” (S. Rept. No. 2230, 84th Cong, 
2d sess., p.4.) Westrongly urge its enactment. 


Senator EASTLAND, 

Chairman, Senate Judiciary Committee, 

Washington, D.C. 

Dear Sir: Golden Rod Council No. 20, Daughters of America, of New Jersey, 
a patriotic organization believing first in our American flag, our Holy Bible, 
and our country, have been alerted through our national legislative chairman, 


acts of Congress and the interpretations of the Court, again with relatively | 
few exceptions, have been in accordance with the rules of interpretation pro. | 
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Mrs. Marie Heget, and our State legislative chairman, Mrs. Elsie Emmons, 
of the various bills pending in Congress. 

We would like to go on record as being in favor of bill H.R. 2807 which 
will continue our security and rid this country of subversives and undesirables; 
pill S. 1299 which will protect the effectiveness of State antisubversive laws 
against unintended Federal court interference; bill S. 1301 to make full dis- 
closure repecting loyalty to the United States of America a condition of Govern- 
ment employment; and S. 1305 to amend section 2385 of title 18 of United States 
Code to make it a crime to intentionally acvocate the violent overthrow of 
the Government of the United States or to teach the necessity, desirability or 
duty to bring about such overthrow. 

We would like to ask you to vote favorably for these bills when they come 
up for action, as we feel they will be of great importance to our Country. 

Thanking you for your consideration, we are 

Very truly yours, 


Mrs. Muriel Allwine, Highland Park, N.J.; Mrs. Lenita P. Millosh, 
Milltown, N.J.; Mrs. Flora Randolph, Highland Park, N.J.; Mrs. 
Mabel Ingold, New Brunswick, N.J.; Mrs. Anna E. Goodwin, Mill- 
town, N.J.; Mrs. Matilda Buzzee, New Brunswick, N.J.; Mrs. 
Margaret Buhl, Milltown, N.J.; Mrs. Alice Skidmore, New Bruns- 
Wick, N.J.; Miss Gertrude Wilson, New Brunswick, N.J.; Mrs. 
Ella Beltz, Deputy, Perth Amboy, N.J. 
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FRIDAY, MAY 15, 1959 
U.S. Senate, 


SuscomMiTreE To INVESTIGATE THE ADMINISTRATION 
OF THE INTERNAL Security Act AND OTHER 
INTERNAL Security Laws, or THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a.m., in the 
auditorium, New Senate Office Building, Senator Thomas J. Dodd 
presiding. 

Present: Senators Dodd and Keating. 

Also present: J. G. Sourwine, chief counsel; Benjamin Mandel, di- 
rector of research; Frank W. Schroeder, chief investigator; Robert C. 
McManus, investigation analyst; and William F. Me {anus, research 
assistant. 

Senator Dopp. We are reconvening the hearings on these several 
bills which are before this subcommitee. We did actually close the 
hearings last week, but we received a request from Mr. Arnold John- 
son, the national legislative director of the Communist Party of the 
United States. Mr. Johnson asked for an opportunity to be heard 
in opposition to several of these bills, and the committee decided that 
heshould be afforded such an opportunity. That is why we are reopen- 
ing our hearings. 

tr. Johnson, would you please rise? Raise your right hand. 

Do you solemnly swear the testimony you give before this commit- 


tee will be the truth, the whole truth, and nothing but the truth, so 
help you God ? 


Mr. Jounson. I do. 


Senator Dopp. Very well, sir. Will you state your name and 
address ? 





TESTIMONY OF ARNOLD JOHNSON 


Mr. Jounson. Mr. Chairman, members of the committee, my name 
is Arnold Johnson, from New York City, 23 West 26th Street, New 
York City. I am a member of the Communist Party, and am the 
— legislative director of the Communist Party of the United 

tates. 

I appear on behalf of the Communist Party in opposition to a se- 
ries of bills introduced by Senator Eastland—Nos. 1299 through 
1305—and similar proposed legislation, a series of bills which admit- 
tedly are aimed to rebuke and reverse a series of decisions of the Su- 
preme Court and to curb, restrict, and destroy basic constitutional 
rights included in the Bill of Rights and in the Constitution itself, in 
utter disregard of the liberties of the American people. 
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The attack which Senator Eastland made upon the decisions and 
against the Supreme Court itself on March 5, when he introduced 
this series of bills, makes it perfectly clear that these bills and similar 
bills introduced in the Senate and House are aimed against the liber. 
ties of all the American people. The whole climax of Senator East- 
land’s speech is an attack against the Supreme Court for its decision 
in Brown v. The Board of Education, the famous decision which calls 
for the rights of Negro young people to have equal educational op. 
portunities in the schools of our country; the decision to end segrega- 
tion in education. That is really the punchline of the Eastland pro. 
posals in his speech. That is clear from any reading of the last para. 
graphs of his speech as published in the Congressional Record on 
March 5, 1959, on pages 3022-3023. Senator Eastland and the Dixie. 
crats call for the legislation against Communists as a springboard to 
reverse Supreme Court decisions against segregation. Under this set 
of bills, the Dixiecrats hope to keep Negroes in bondage as second- 
class citizens, without any rights that an Eastland must respect. 
What they seek through this legislation is a device to impose the 
Dixiecrat Jim Crow policies of Mississippi with its brutal recent 
lynching of Mack Parker as a policy upon the whole country. Under 
the cover of making an attack upon the Communists through these 
bills, the whole fabric of American democracy is being shattered. The 


CC Cte 


fact that Senator Eastland did this so openly and flagrantly in his | 


speech should be proof enough of the danger inherent in this pack- 
age of bills. 

Further proof that this legislation is aimed at the liberties of all 
Americans is the manner in which Senator Eastland, in this same 
speech, declares that the United Mine Workers is a “Communist 
union” by twisting the facts in the case of United Mine Workers y, 
Arkansas Flooring Co. When a Senator can make that remark on 
the floor of the U.S. Senate without challenge or rebuke—— 

Senator Dopp. Just a minute, Mr. Johnson. I don’t think this 
committee should permit a witness to attack the chairman of the Ju- 
diciary Committee personally. If you want to discuss this legisla- 
tion, we want to hear you. But we do not propose to hear a personal 
attack on a Member of the U.S. Senate, nor will we hear it. You 
confine yourself to the legislation before us from this point on. 

Mr. Jonnson. I am trying, sir, if I may state my point. My re- 


marks are directed to the speech that the Senator made. And he | 
made this speech in relation to these bills. It seems to me that he | 





opened up 


Senator Dopp. We are not here to hear that. We are willing to | 


hear you on the legislation. But we are not here to discuss Senator 
Eastland’s speech, or the speech of anyone else, for that matter; par- 
ticularly not his. 

Mr. Jounson. Well, I would like to have the entire statement in- 
corporated in the record. It seems to me—— 


enator Dopp. I will not hear any more of that. If you want to | 


talk about this legislation, we want to hear you. We are willing to 
do that. We acceded to your request to be heard on these pending 
bills. But Senator Eastland’s speech in the Senate or anywhere else 
is not before us. We are not going to hear it. Let’s have an end to 
that. 
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Senator Keatinea. I see no reference, Mr. Chairman, to bills, until 
@ 4. 
Pir. Jounson. I speak in terms that these bills are designed to heat 
up the cold war, to suppress the voices of peace. I state that these bills 
are against the organized labor movement, and have a stake in defeat- 
ing such legislation, and all workers have a stake in defeating such 
islation. 
 ieuader Keatine. Where are you reading from now ? 

Mr. Jounson. That is on page 2. 

Senator Krattnc. Well, we are interested in hearing—“interested,” 
perhaps, is too strong a term. We are willing to hear your views on 
the legislation before us. There is nohing before us relating to the 
case of Brown against the Board of Education, or anything of that 
kind. We are here dealing with certain specific legislation, and that 
is what we want to hear from you about. 

Mr. Jounson. Well 

Senator Katine. I can’t see any reference to that, until you come 
to page 4 of your statement. 

Mr. Jounson. The Senator made quite a point of that, Senator 
Keating. His point was—it starts out—— 

Senator Dopp. Well, I want to stand on thisnow. It doesn’t make 
any difference whether he made a point of it or not. We are not going 
to hear it. If you want to discuss these bills, you are free to do so. 
I said let’s have an end to it, and I meant it, and now it isended. And 
that isa ruling. 

Mr. Jounson. Well, I submit that the great majority of the Ameri- 
can people are opposed to these bills. The American people did not 
enjoy the fears and suspicions, the harassment and investigation, the 
intimidation and slander of the recent McCarthy years. They do 
not want a return of that depression and obstruction of individual 
liberty. This legislation practically comes out of the book of a dic- 
tator or Trujillo, or out of an Adenauer’s West Germany, or out of 
Franco’s Spain. It has no place in the law of these United States 
under our Constitution. Because we Communists defend the demo- 
cratic rights of the people against those who would destroy these 
rights, we oppose these bills just as we oppose any effort to impose a 
new brand of McCarthyism upon the American people. The very 
fact that these bills have been introduced and the fact that the house 
of delegates of the American Bar Association has allowed itself to 
be used for this purpose, should serve as a warning to all the American 
_— that the liberties and rights embodied in the Constitution must 

constantly guarded, exercised, and developed. The internal se- 
curity of the country and the American people is put in jeopardy by 
this kind of legislation. And the period of McCarthyism is abundant 
proof of that statement.” 

Then I, again, make certain references—that you say are not to be 
had at this meeting. 





?In the Worker of Feb, 15, 1959, William L. Patterson published, in his signed column 
entitled “General Manager’s Notebook,” the following paragraphs: 

“LET’S BE BOLDER. McCarthyism has sustained a heartening defeat in our country. 
American reaction has in fact sustained a number of defeats on the political as well as 
the moral front. 

“We say this because it must be made clear that the prevailing political atmosphere 
permits increasing activities with lessening danger of victimization.” 
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_ But I submit that these bills will not help internal security or = 
tice in this land at all, Then I indicate I think the committee and t}, 
Senate, instead of proceeding with this kind of legislation, shoul 
pass civil rights legislation. That is a problem of internal security 
It should get down to the business of guaranteeing the security of th 
homes, jobs, the very life of the Negro people in our land, on th 
basis of full equality. And that must include their full right to vot, 
hold office, and full citizenship. It seems to me that, in a discusgio, 
of any legislation, you can also necessarily discuss what is the counte. 
legislation. 

Senator Dopp. I don’t want to interrupt you, but if you could get )| 
these bills, it would help us. We are not here for the purpose of 9). 
sidering civil rights legislation. That bill is not before this subeon, 
mittee. 

Mr. Jonnson. Well, you see, Senator, let me put it this way—ng 
to avoid what you are posing, but it seems to me—and I don’t thin}! 
only it applies to me in this sense, there are things in this country— 

Senator Dopp. I see the next paragraph here. We don’t need you 
advice about what you think we should do, You mean, I think, thi 
committee itself should be abolished, and the Un-American Activitie| 
Committee. 

Go on with the bills, and tell us what you think about them. 

Mr. Jounson. Well, there happens to be another set—part of thes! 
bills apply to the foreign born. | 
Senator Dopp. Well, we will hear you on that. That is all right. 

Mr. Jounson. I would say, instead of making a further attad 
against the rights of the foreign born as this present package of bilk 
proposes, this committee and the Senate ata seek legislation to pm 
tect the foreign born, end the second-class citizenship status—— 

Senator Dopp. Well, that isn’t talking about a bill. I said 
don’t need your advice on what you think we should do. We ar 
willing to hear you on the specific pieces of legislation, if you wil 
please address yourself to these pieces of legislation. It will help w 

Let me ask you. Have you read these bills? 

Mr. Jounson. Oh, yes. 

Senator Dopp. Well, what do you think of the first one, S.3? | 

Mr. Jounson. S.3? Now, there you really do open up the whol! 
gamut, because that S.3 deals with the whole question of State’ 
rights. It really opens up this whole question of the Supreme Cou 
decision in the Brown ease. There is no doubt about it. 

Senator Dopp. We don’t think so. 

Mr. Jounson. Well, it does. Careful reading of S. 3 and Hi 
3, both of them. And it not only does that, but it goes way beyon 
that. That would alter a whole series of legislation. That is reall 
the so-called States rights bill that Howard Smith has been askiy 
for for years. That is not just a question of the Nelson case 
H.R. 3 and 8.3. That is the whole business. That is why it is th 
point of view I am expressing here is essential to it. And how ya 
can restrict—it would seem to me it would be much more easy a 
me read the whole statement, or let the statement be submitted into th 
record, because you cannot avoid that you get involved in these. »An 
you just indicated yourself, just now. That happens to be that pa 
ticular piece of legislation. That legislation would really over 
the Supreme Court in the segregation case, and in all other cases¢ 
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that character. That legislation would overrule in the Nelson case 
and anything related to that. That really just simply establishes 
the rights of a State to determine its own position. And I submit 
that the point. here is one that should be observed—that this point of 
seeking that kind of legislation is to impose that particular policy 
upon the whole country, and to make the whole country yield to the 
Jim Crow policies of the South. Very frankly, IT and ever body else 
ought to be very vigorously opposed to that kind of legislation. And 
I submit that this committee ought to knock that in the hat for sure. 

Senator Kearrnc. How do you feel about that part of it which 
deals with the Nelson decision ? 

Mr. Jounson. I think that ought to be knocked out. I mean the 
whole bill should—even the substitute one that goes along and deals 
very restrictedly on the Nelson case, but I say opens up the door for 
the rest of it, too. That is why I deal with these bills in this par- 
ticular fashion. One bill opens up the door to the next bill, one bill 
opens up the door to a further restriction of the rights of the people. 
And it is on that score. Of course, I am opposed to any effort to 
knock out the Nelson case and to reinstitute a whole series of State 
sedition acts. My goodness, I will tell you a simple experience. It 
occurred in Pittsburgh at one time, during the height of the Me- 
Carthy period. One lawyer in a case there was suddenly picked up 
and arrested and tried in a basement of a house under this State 
sedition act, by, I guess you would call it—yes, a justice of the peace. 
What kind—and it was so silly, so silly. Everybody had to knock 
it out. But why should anybody go through that kind of business? 
That is what that kind of State sedition law applies to. And it 
really has no sound basis to be continued at all. In this sense, of 
course, it seems to me to be just brooking all kinds of danger for this 
committee or any committee of the Senate or the House to try to 
reverse that Nelson decision which, incidentally, is trying to reverse 
the Supreme Court of Pennsylvania. The Supreme Court of Penn- 
sylvania made that decision, and the U.S. Supreme Court simply 
upheld the Supreme Court of Pennsylvania. It is on that sense, 
yes—everything, on 8S. 3, I am opposed to that completely. 

But I submit that once you start, you cannot avoid it; you have to 
discuss the whole development of law within the country. And that 
is why I say it is not really fair to try to restrict a point of view. 

You do have a constitutional crisis developing in this country. 
And it is not simply a matter where individuals are exempt from their 
responsibility, whether they be Senators or Governors or what. When 
a had mass defiance and mass resistance against the decision in the 

rown case, and the development of that, you have had with that a 
breakdown of law and the establishment of mob law. You see, that is 
the biggest point in the present period. 

Senator Keatinc. Now, let’s not talk about the Brown case. It has 
nothing to do with this hearing whatever. Please continue with the 
other bills that are before this committee. There is nothing to do 
with the Brown case before this committee. 

Mr. Jounson. Well, it does seem to me at times that anybody ap- 

aring before a committee—this is a certain constitutional point, and 

just want to make it so it is clear. The Constitution says that a 
person shall have a right to present his grievances to his respective 
government at any particular time. 
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Senator Dopp. This isn’t a grievance committee. 

Mr. Jounson. I know you are not. You may put it that way. 

Senator Dopp. Let me tell you. Weare trying to help you. That 
is why I asked you what you thought about S. 3. You have a full 
ee, to tell us what you think about every one of these bills— 
if you just restrict yourself to the bill. That is all we are asking 
you to do. 

Go ahead, now, and say what you want to about the bills. 

Mr. Jonnson. Well, take the bill 1300, which gives a so-called new 
meaning to the word “organize,” and 1305, which tries to give a new 
definition of advocacy—an effort to enlarge the Smith Act. 

Senator Keatine. Do you favor the repeal of the Smith Act? 

Mr. JoHnson. Sure, completely. 

Senator Keratrne. That gives us a sufficient idea of your entire 
attitude. 

Mr. Jonnson. Well, it is not just an attitude. It is also because 
I see the damage the Smith Act has done to our country. And I 
think that has to be registered. People have been put in prison. 
This whole country has been on a certain kind of a rampage around 
the Smith Act for a period of time here. The total result of it has 
served no good purpose whatsoever. It has brought this country into 
disrepute around the world. And no problems of the American peo- 
ple have been resolved. The fact is, what happens on many of 
these Smith Act cases, they are used as a smokescreen to do some- 
thing else. And, of course, I am in favor of the repeal of the Smith 
Act. That puts me against, of course, any bills that enlarge the 
Smith Act in any particular fashion. 

You know, in the Yates case—that was the California trial and ap- 
peal under the Smith Act. Well, the Supreme Court reviewed the 
evidence for the first time in the Smith Act, in that case, and found 
that the Government did not and could not prove, on the basis of 
the evidence, the charge that the Communist Party is a conspiracy 
or engaged in illegal activity. You cannot legislate it so. That is 
what is the appearance in these bills, that you are trying to legislate 
evidence. Any effort to legislate a false definition of the Communist 
Party into the laws of our country can only do harm to our country. 
That is involved in this legislation. You cannot change the character 
of our party into something it is not by a legislative caricature. To 
put into words the prejudices of an anti-Communist, and then enact 
those words into law, has its parallel only in Hitler Germany. 

Frankly, if the Senate were unanimously to pass a law that 2 plus 
2 equals 5, that would not make it so. 

Senator Dopp. Excuse me, Mr. Johnson, what page are you on? 

Mr. Jonnson. I am on page 5. I will come back to the other 

ages. You cannot legislate that the world is flat, and you cannot 
egislate a slander against the Communist Party, and think that such 
a legislative decree will make us Communists into something differ- 
entthan what weare. The facts will finally prevail. 

Even though you may disagree with us very vigorously doesn’t 
mean that you can make your disagreement a law. You may have an 
opinion against us, but that doesn’t make your right to say that that 
opinion is a fact. 

It is in this sense I state simply the Communist Party of the United 
States is a working-class political organization which bases itself on 
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the principles of scientific socialism. It champions the immediate 
interests of the American working people, and strives to unite all 
those oppressed by the monopolies. In the tradition of William 
Sylvis, Eugene V. Debs, and Charles E. Ruthenberg, its ultimate 
oal is a socialist America. 

The Communist Party believes that the abolition of the exploitation 
of man by man, of poverty, war, racism, and ignorance will be finally 
achieved by the socialist reorganization of society—by the common 
ownership and operation of the national economy under a government 
of the people led by the working class. 2s. 

We advocate the peaceful, democratic road to socialism through 
the political and economic struggles of the American people within 
the developing constitutional process. 

The whole theme that this legislation follows is a theme of trying 
tomake us into something else. 

It just is dangerous to continue that process. There has been a 
certain tendency to keep on doing that, but with never any solution. 

You see, I hold—of course, I would, as a Communist—that we should 
have the full and equal rights, legally, to be heard in every which 
fashion. Let the person who wants to listen to us decide whether he 
will listen or not; the person who wants to read, let them decide 
whether they want to read or not. And this legislation is directed 
toward restricting that right. Well, it is directed to restricting 
the rights of others, as well. And that is what would happen. 

Senator Dopp. Mr. Johnson ? 

Mr. JouHnson. Yes. 

Senator Dopp. Is this statement yours, or do you represent some 
other people? Are you speaking for others as well as yourself ? 

Mr. Jonnson. I wrote this, but I represent the Communist Party 
of the United States. 

Senator Dopp. Now, how many people are you representing? 

Mr. Jounson. Well, I don’t think that is germane, do you’ 

Senator Dopp. Well, it would be of interest to us. We like to know 
as thoroughly as we can how many people we are hearing from. 

Senator Keating. Oh, yes; we asked that of other witnesses. 

Senator Dopp. We ask everyone that. It is not just for you. 
Can you give us an idea of how many people you are speaking for 
in your organization this morning? 

Mr. Jounson. I submit, in speaking for this, I speak not only from 
the viewpoint of what the Communist Party thinks. I speak also 
for what many other people think. 

Senator Dopp. I understand that. But could you tell us specifically 
how many people you know you speak for, in your own organization ? 

Mr. Jounson. I speak for the Communist Party of the United 
States. 

Senator Dopp. How many is that? 

Mr. Jounson. Let me make this comment, sir 

Senator Dopp. No; answer my question. You can comment after- 
ward. We would like the information. 

Mr. Jounson. I want to make my comment, because I don’t think it 
is a germane question at all. 

Senator Dopp. We will decide that. Can you answer the question or 
not? Or do you want to answer it or not? 
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Mr. Jonnson. I don’t want to answer it, because I don’t think it 
is necessary. 

Senator Dopp. You don’t want to answer? 

Mr. Jounson. That is right. 

Senator Dopp. Of course, it is germane. I think for the record we 
might make a statement about this. 

Mr. Jounson. Let’s proceed on the argument on that because, you 
see, any particular political party, as to its rights at any particular 
stage, is not determined upon its size. 

Senator Dopp. Of course not. That is why I think we should ex. 
plain on the record the germaneness of the question, and the ger- 
maneness of the answer if you give it tous. We are sitting here asa 
legislative subcommittee. And before us are several bills introduced 
in the Senate. Our task is to make a recommendation with respect 
to these bills to the full committee and to the Senate. In order to 
do it, we have invited people to come and tell us what they think of 
the bills. And when they tell us what they think of the bills, we 
ask them regularly just what I asked you, are you speaking for your- 
self or do you represent other people and, if so, how many, because 
this gives us an idea of how much opinion in the country is behind the 
viewpoint that you have expressed. Of course that is germane to 
a legislative committee. That is what we want to get on the record, 

Now, if you have something else to say, go right ahead. 

Mr. Jounson. Well 

Senator Dopp. Let me ask you this question for the record, anyway, 
Mr. Johnson. 

Mr. Jonmnson. Yes. 

Senator Dopp. As I take it, you said you didn’t want to answer 
my question as to how many people your organization has in this 
country. Am | right in so understanding your answer ? 

Mr. Jounson. Yes; you understood it. 

Senator Dopp. Now, will you tell me why you don’t want to tell us? 

Mr. Jounson. Because my view is 

Senator Dopp. On what grounds are you refusing to answer! 
That is precisely what we want to know. 

Mr. Jounson. Yes. Well, on the score that I do not see the ger- 
maneness to the legislation. You see, you are making it appear to me 
as if a person is to be heard according to how many people he repre- 
sents. 

Senator Dopp. All right. Now, wait a minute. We have disposed 
of the question of germaneness. This is for us to decide. So that is 
Over with. 

Mr. Jounson. Well, it is still within that same question. 

Senator Dopp. What is that? 

Mr. Jounson. It is still on that same fact. I mean, the fact I dis 
agree with you thoroughly on your definition of germaneness. 

Senator Dopp. Well, that is not before us now. 

Mr. Jounson. I think that is within the point of it. 

Senator Dopp. We decide what is germane, not the witness. We 
made a decision. Now I have asked you another question. Why 
are you refusing to answer? I would like to hear that answer. 

Senator Kearine. To put it another way, is your refusal to answer 
that question on the ground that you do not think it is germane? 

Mr. Jounson. Yes. 
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Senator Keattne. In other words, you do not claim any privilege, 
any constitutional privilege for a refusal to answer the question ? 

Mr. Jounson. I think I am functioning on the basis of my con- 
stitutional privileges and rights when I said that. 

Senator Keatinc. What constitutional privilege do you claim as a 
basis for not answering the question ? 

Mr. Jomnson. All of them. Why not? It is a very simple thing. 
[ mean are you posing a question here on the basis of particular 
amendments? I appear here as a voluntary witness, as you well 
know, and from the viewpoint of answering the question, on a ger- 
maneness, it seems to me that you are putting a point that those who 
have certain size have a viewpoint. And I 

Senator Dopp. You say you don’t want to answer? We don’t care 
to press you. If you don’t want to, it is all right. But go on to 
something else. 

Mr. Jounson. Well, I submit that you should permit my entire 
statement to be incorporated in the record. 

Senator Dopp. We will incorporate all of your statement, except 
those parts which we excluded, and anything that you add in the 
course of making your statement. 

(Mr. Johnson’s statement, as restricted by the chairman, appears at 
the conclusion of his oral testimony.) 

Mr. Jounson. You see, I refer to the fact that many other organi- 
zations are also opposed to this which you have heard. It is not a 
matter of just the Communists being opposed to this legislation. 

Senator Keatrne. Mr. Chairman, may I make a comment on that? 
I think this needs to be said, in the light of your statement that other 
organizations have expressed opposition to parts or all of these bills. 
I am very anxious to make it personally, because I happen to be 
opposed to certain of these bills. I think it is very important that 
no aspersions be cast on other fine organizations, or individuals who 
may be opposed to all or part of these bills. There should be no in- 
ference left that they have any relation with or anything to do with 
the Communist Party. There are many sincere, patriotic, fine Amer- 
icans who oppose parts of this legislation—indeed, some of them op- 
pose all of it—upon whom the taint of communism cannot be placed. 
And I think that should be said at this point in the record in the 
light of your apparent effort to get yourself, and your party, into 
respectable company, because these people, many of whom have op- 
posed this legislation, have no truck with the Communist Party, or 
those who represent them. 

Now, I would like to ask you this. Are you a paid person, as a 
legislative representative ? 

Mr. JoHnson. Yes, sir. 

Senator Kreatrna. Paid by the Communist Party ? 

Mr. Jonson. Yes, sir. 

Senator Keatine. And how long have you been the legislative 

resentative ? 

Mr. Jonson. Well, I have functioned in this capacity pretty much 
since 1947, 1948. 

Senator Keating. Was this statement that you have made cleared 
through any board of the Communist Party, or any group of officers? 

Mr. Jounson. No. 
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Senator Krarinc. You have complete authority on behalf of them | 
to present your views as you see fit? | 

Mr. Jounson. Oh, yes. 

Senator Kerartne. Is there any review by any board, board of 
officers, of the statement which you make on behalf of the Communis 
Party ? 

Mr. Jonnson. Not in any unusual sense. Just that I will, of | 
course, say there, and say anywhere else, what my views are, what | 
I have said. 

Senator Keatrina. Is there any meeting of the members of the Com. | 
munist Party, in which action is taken to endorse or support the 
views which you have enunciated here? 

Mr. Jounson. They could. 

Senator Keating. Does that happen? 

Mr. Jounson. Not in that formal way. I mean I may appear at 
a meeting and state what I have said, submit this as a statement, 
But other persons, perhaps, would write different words. 

Senator Keating. Do you have annual meetings of the Communist 
Party ? 

Mr. Jounson. Oh, yes, regular meetings. 

Senator Keatine. Conventions? 

Mr. JoHnson. Yes. 

Senator Kratine. And beside those conventions, do you have meet- 
ings of a board or the leaders of the party ? 

Mr. JoHnson. Sure. ' 

Senator Keating. Do you attend those meetings? 

Mr. Jonnson. Most times. 

Senator Keatine. Where are they held? 

Mr. Jounson. New York. 

Senator Krarine. At the headquarters of the Communist Party?! 

Mr. Jonnson. Usually. 

Senator Keating. And that address, again, please? 

Mr. Jounson. 23 West 26th Street. 

Senator Keating. Is your sole business acting as the legislative di- 
rector of the Communist Party ? 

Mr. Jonnson. Well, not just one. I mean I do many things. I | 
do speaking, I do writing, I do visiting people, talking to people. I | 
mean I do many, many things. We just don’t have an organization 
where you have some departmentalization that you are just concerned 
with one field of work. 

Senator Kratrne. Well, is your entire time spent in the interests 
and on behalf of the Communist Party? ° 

Mr. Jonnson. Oh, yes. 

Senator Kratina. And that has been so for—since the early 1940's! 

Mr. Jounson. Oh, yes. 

Senator Kratrrnc. You are a native-born American; are you not! 

Mr. Jonson. Yes, sir. Of course, there was a short period I 
served a 3-year stretch down here in Petersburg, in one of the Smith 
Act cases. 


Senator Keating. You were indicted and served, you say, 3 years, | 


for violation of the Smith Act? 
Mr. Jounson. Yes. 
Senator Keatinc. What period was that? 
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Mr. JouHnson. You mean of the sentence, the service of the 
sentence # 

Senator Kratrna. Yes. 

Mr. Jounson. 1955, 1956, end of 1954, and the spring of 1957. 

Mr. Sourwine. May I inquire, Mr. Chairman? 

Mr. Jounson. You see, my point 

Senator Dopp. Mr. Sourwine has some questions he would like to 
ask you. 

Mr. JouHnson. You see, it may be quite true that any particular 
committee may establish its own rules of procedure. I don’t dispute 
that question. I do, however, think that, in presenting a viewpoint, 
when you gentlemen restrict out of the viewpoint the political argu- 
mentation for it, which is in my statement, I think then you are not 
availing yourself of the full idea that a person seeks to convey in 
expressing opposition to legislation. And I just want—just like you 
indicated, your indication of germaneness, I want to indicate my 
viewpoint upon this particular point. 

Senator Dopp. We understand. You said the question wasn’t 

ermane. We didn’t press it. You didn’t want to answer it. That 
is all right. 

Mr. JoHnson. I mean in relation to my total statement here. I 
have a feeling, very strongly, and to use a term of protest, I would 
say that I think I should have been given the full opportunity to read 
the full statement, regardless of how it may have struck any indi- 
vidual feelings. And I assume responsibility for the statement. I 
don’t think the committee should ever be put in a position of saying 
it assumes responsibility for what it is going to hear. 

Senator Dopp. Well, we certainly do. And we assume responsibil- 
ity for telling you or any other witness that this is not used as a 
forum for a personal attack on the chairman of the Judiciary Com- 
mittee of the Senate. And you can differ with that or not. That is 
the ruling, and it is not going to be heard. 

Mr. Sourwine has some questions. 

Mr. Sourwrne. Mr. Johnson, you speak of your term in Peters- 
burg. You also received a fine of $6,000; did you not? 

Mr. Jonnson. Right. 

Mr. Sourwine. Did you pay that yourself, or did the party pay it 
for you? 

Mr. Jounson. Iam paying for it. 

Mr. Sourwine. Did the party abandon you or take away your 
official position while you were in prison ? 

Mr. Jounson. Well, you are not in any official position while you 
are in prison. 

Mr. Ruan. Did the party continue to pay you while you were 
in prison ? 

Mr. Jounson. No. 

Mr. Sourwine. Will you tell us, sir, if the Communist Party is 
fraternally associated with the Communist Party of the Soviet Union 
and the Communist Parties of the world? 

Mr. Jounson. There is no organizational ties between the Com- 
munist Party of the United States and the Communist Party of other 
lands. There is always, among Communists, as among workers, 
strong bonds of what we term “international solidarity,” of high 
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regard for, respect for, learn from each other and in this sense, con- 
tributing to a common experience and common knowledge, which js 
true not only in our field, it is true in all fields of science, education, 
health, as well as in other fields of other politics. . 

Mr. Sourwine. Has the Communist Party of the U.S.A. been rep. 
resented at the conventions or congresses of various Communist 
Parties, including the Communist Party of the Soviet Union? 

Mr. Jounson. I don’t see where that is germane to this particular 
legislation. 

Mr. Sourwine. Has the Communist Party, U.S.A. 

Senator Keating. I think, Mr. Chairman, that it is certainly ger. 
mane here to determine whether this witness is speaking for ap 
American institution, or one which has ties with some other foreign 
country. : 

Mr. Jounson. It does not have ties. I stated it does not have ties. 
To have guests and visitors at meetings and things like that, that 
takes place. That is a very simple thing. Just like any other body, 
like an official, visiting official from another country comes here and 
has a meeting in the U.S. Senate or in Congress, that does not make 
it a tie. That makes a certain relationship. It doesn’t make it ay 
organized relationship at all. 

Senator Dopp. Is that an answer to your question, Mr. Sourwine? 

Mr. Sourwtine. It is certainly not a direct answer, Mr. Chairman, 
but I don’t want to push it. | 

Has the Communist Party of the U.S.A. published material issued 
by the Communist Parties of the world, including the Communist 
Party of the Soviet Union ? 

Mr. Jounson. The party as such? Published materials? 

Mr. Sourwine. Yes. 

Mr. Jounson. Referring to what ? 

Senator Dopp. Will youspeakup? It is hard to hear. 

Mr. Jounson. Referring to what? I mean if they pass a resolu- 


Ee 


tion, say, in the 21st congress, would we publish the resolution in the | 


United States so the people of the United States could have the infor- 
mation of it; sure we would. That would be a good example, sure. 
So would the New York Times. 

Mr. Sourwine. Mr. Johnson, were you elected or appointed to the 
office you hold in the Communist Party ? 

Mr. Jounson. Elected. 

Mr. Sourwine. Do the views you express here represent in any 
sense a decision of the governing body of the Communist Party, 
U.S.A. ? 

Mr. Jounson. Well, I submit they represent the viewpoint in this 
sense: There is always—and it comes back to the question that I 
think you asked me, Senator Keating. If in any particular body a 
person presents his views, if those views are contrary in any particu- 
lar fashion, they come back—you are bound to face a point. of discus- 
sion about it. That is true in any organization. Those are the 
normal things. It doesn’t mean that somebody beforehand goes over 
a discussion and says, “Now, this you think, and that you think.” 
Nothing of the kind. Frankly speaking, in the Communist Party 
there is a great freedom of thought and the enlargement of thought 
that occurs. That occurs because of the science that we pursue. 
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Mr. Sourwine. As a matter of fact, didn’t the 16th National Con- 
vention of the Communist Party, U.S.A., held in February 1957, 
register and voice opposition to the loyalty program, to the Smith 
Act, the McCarran Act, to the McCarran-Walter Act ‘ 

Mr. JoHNSON. Sure. re 

Mr. Sourwine. In that sense, the position you are voicing here is 
one which reflects a position taken by the national headquarters of 
the party. ; ; ot 

Mr. Jounson. Not only by national headquarters, but a position 
taken throughout the party forall thistime. _ pays 

Mr. Sourwine. Mr. Johnson, did you receive any specific instruc- 
tions, respecting your appearance here, from the Communist Partv? 

Mr. Jounson. No, no, not in any sense like that. I received a tele- 
oram day before yesterday afternoon, of the exact time. Asa matter 
of fact, I sat up late hours yesterday morning, wrote my statement, 
got it mimeographed, and grabbed a train and came down. You 
know sometimes even—I might make this comment. When hearings 
are held here in Washington, for those of us in New York, this 10:30 
hour is one that makes you come down the day before, always. 

Mr. Sourwine. Well, you are here because you wired the committee 
and requested an opportunity to be heard. 

Mr. Jounson. That is right. 

Mr. Sourwine. Were you instructed to ask the opportunity to come 
here? 

Mr. Jounson. No. 

Mr. Sourwine. You were not. You did this on your own responsi- 
bility ? 

Mr. Jonnson. Yes. I saw everybody was appearing down here on 
this legislation, presenting all kinds of points of view. And when 
that was happening, I said, here is legislation that affects vitally us 
and our points of view—I better get down there and try to argue. It 
is as simple as all that, because there is a certain very specific respon- 
sibility that I feel that this legislation has to be defeated. And it is 
within that charge, that responsibility, that I feel it is just a mere 
matter of just normal functioning, that is all. I would wish that 
people from all over the country could come here and argue against 
this legislation. 

Mr. Sourwine. Mr. Johnson, we want to get your position on these 
bills as clear as possible. I will ask you some questions with that 
purpose. Do you agree with the position expressed by Senator Keat- 
ing that, if we are going to keep the Smith Act on the statute books, 
we must define the term “organize.” 

Mr. Jounson. No. I don’t think that is true, with all due respect 
to the Senator. Frankly, I also believe, though, that the Smith Act 
should be off the books. I don’t want to put it in the other sense, that, 
therefore, I am arguing to keep the Smith Act on the books. Quite 
the opposite. 

Mr. Sourwrne. Do you think that the amendments to the Smith Act 
proposed by S. 1305 will strengthen the act in any way ? 

Mr. Jonnson. It will violate the Bill of Rights a lot more. 

Mr. Sourwrne. Will they make the act tougher? 

Mr. Jounson. Make the act tougher? 

Mr. Sourwinr. Yes, sir. 
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Mr. Jonnson. Make it more unconstitutional. 

Mr. Sourwine. Do you agree with the testimony given before this 
committee by a previous witness that the changes proposed by S. 1305 
will not really make it easier to get a sinister person who is advocat- 
ing the overthrow of the Government by force ? 

Mr. Jounson. In the first place, 1 want to make one thing clear, 
I was going to make the point in relation when the Senator made 
the comment a little while ago. We do not agree to any terminology 
which brands us as sinister, nor as disloyal, nor as subversive. We 
do not agree with any term that tries to place upon us the statement 
that we advocate the violent overthrow of the Government, which we 
do not. And it is in this sense that my point is constantly made 
that, when the Senate or the Congress passes legislation, it is not based 
upon facts, even though they may be based upon opinions of anti- 
Communists. That is dangerous legislation. 

Senator Keatrne. May I inquire at this point, Mr. Chairman? 

Senator Dopp. Yes, Senator. 

Mr. Jounson. By the way, Senator—if you noticed in my state- 
ment here—I made the point, that is why many non-Communists and 
anti-Communist organizations such as the American Civil Liberties 
Union, and so forth—in the statement I did not try to create a con- 
fusion, as you perhaps inferred from these oral remarks, when I made 
quick reference to it. 

Senator Keatine. Well, I am glad to have that statement from you. 

Mr. Jonmnson. Because we know these organizations are non-Com- 
munist and anti-Communist. 

Senator Krarine. And in fairness to you, that statement is in your 
statement. I want to make it abundantly clear. 

Mr. Sourwine. Mr. Johnson, do you agree with the testimony pre- 
viously given this subcommittee, referring to the language proposed 
in S. 1305, that any prosecutor is going to be able to get just as far 
under the law as it now stands as he will with this language? 

Mr. Jornnson. Since, under the law as it now stands, they could 
frame us under the Smith Act the way it was, send us to prison, that 
is what it amounts to, very frankly, if they are ever going to deal 
with evidence, and deal with it as evidence, then there is no basis 
of ever putting us in prison under the Smith Act or anything else. 
But the other point is that they use the Smith Act in a certain 
political climate to put certain of us at times, whoever it might be, 
into prison, or put us through these long trials and everything else. 

I say that the whole procedure in those trials is just an oddity, the 
kind of a political frameup that just has no base. I mean, that is, 
reading of books and materials and ideas, and because a person has 
ideas that are different from somebody else, throw the book at him. 
That is what happens. And once you start on a process like that, I 
think the opposite thing ought to be exactly understood, and that 
is that there is a point within which the review should have been 
made, to find out how to get rid of the Smith Act, because it has 
proven dangerous to the Bill of Rights and to the rights and liberties 
of people, not just to ourselves. 

Mr. Sourwine. Do you believe that you, and the other defendants 
who were convicted with you for conspiracy to violate the Smith Act, 
could have been convicted under the present state of the law, that is 
after the Supreme Court decision in the Yates case? 
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Mr. Jounson. Not if they ever reviewed the evidence. What hap 
ened in the Yates case, where they started to go into what are the 
acts, what is the evidence—then they realized that this kind of evi- 

dence just does not hold water. No; I don’t think any of us could 
be convicted under the Smith Act. None of us could be convicted 
under the Smith Act on the basis of the Yates decision. 

Senator Kratina. May I inquire for information, Mr. Chairman? 

Was your case appealed ? ; 

Mr. Jonnson. But did not get certiorari. 

Senator Krattne. Just to the Court of Appeals. Was there an 
effort to go to the Supreme Court? 

Mr. Jonnson. We made—but we were denied certiorari. They 

anted certiorari in the Yates case, which was within the same time 
period. Well, I will give you a simple example which fits in with 
this question. 

Others who were indicted at the same time as we were, and were 
later given a trial, were also, after the Yates decision, and the rules 
of evidence established—then no convictions occurred. 

Senator Keatinc. Who were the codefendants convicted with you? 

Mr. Jonnson. At the same time—all the codefendants convicted 
with me at the time? 

Senator Kreative. Were there a large number? 

Mr. Jonnson. There were 13 of us. 

Senator Keatine. Thirteen ? 

Mr. Jounson. Elizabeth Gurley Flynn, and it goes on. If you 
want to know the cases—it is generally known as the Flynn case. 

Mr. Sourwine. Do you consider the Supreme Court decision in the 
Yates case to be a victory for the Communist Party ? 

Mr. Jounson. A victory for the American people and the Bill of 
Rights is what I consider it to be. 

Mr. Sourwine. Did that decision uphold the Communist Party’s 
contentions ? 

Mr. Jounson. Did it uphold the Communist Party’s—— 

Mr, Sourwine. Contentions. 

Mr. Jounson. No. It doesn’t do that. It upholds certain rights, 
that is all. It doesn’t uphold contentions, a viewpoint—the Supreme 
Court never acted upon—approved the ideas of communism. Far 
from it. I mean I think the very question—that is why I hesitate to 
answer it, Mr. Sourwine. The implication of that kind of question 
would be that they are upholding the contentions, would be uphold- 
ing our viewpoints. Iam alittle bit surprised that the question would 
be even put. 

Senator Krattnc. Well, your testimony was to the effect, as I un- 
derstood it, that the Supreme Court in the Yates case found that the 
Communist Party was not an international conspiracy, or was not 
engaged in an effort to overthrow the Government. 

Mr. Jounson. That is right. 

Senator Kratine. Did they find that in that case ? 

Mr. Jounson. When they went over the evidence, they found there 
was no evidence to prove that point; that is correct. 

Senator Keating. That is the way you interpret that decision ? 

Mr. Jonnson. That they found there was no evidence to—yes, in 
that sense. 
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Mr. Sourwrne. Mr. Johnson, do you regard the Supreme Court of S 
the United States as a capitalist court or as a people’s court? th 
Mr. Jounson. Well, it is a court of the United States. It is q ‘E 
capitalist court, in that sense. . 
r. Sourwine. Now - 





_ Mr. Jounson. Everybody on there, I am sure, believes in capital. | 
ism, too. I would be sure of that. 
Mr. Sourwrye. Under your own use of the phrase, “capitalist | 
court,” doesn’t that mean that you don’t trust the Supreme Court : 
of the United States to make decisions in the interests of the people! | 
Mr. Jounson. Now, that is not entirely it. 
Mr. Sourwtne. Do you trust the Supreme Court of the United 
States to make decisions in the interests of the people? | « 
Mr. Jounson. I approach the Supreme Court on specific questions 
at specific times. They don’t make all decisions in the interests of | 
the people. For instance, they recently refused to grant certiorari to 
Bob Thompson, who was appealing on his case. I think it would 
have been in the interest of the people to have granted certiorari and | 4] 
to review that case. 
Senator Keratrne. You are referring to Robert Thompson? 


-~ 
oe 


su 
al 


Mr. Jonnson. Yes, sir. i 
Senator Krarrne. He is an official of the Communist Party? ir 
Mr. Jounson. That is correct. And that decision was not made in n 
the interests of the people. There is the decision in relation to Henry | — ¢j, 


Winston and Gilbert Green not made in the interests of the people. on 
They are in prison at the present time. They should be free. Their | 





decision in the Dennis case, I don’t think was in the interest of the hi 
people. are : p 

Mr. Sourwrne. But their decision in the Yates case was? th 

Mr. Jounson. They corrected some things there. B 

Mr. Sourwine. Mr. Johnson, do you agree with the witness, Louis 
Wyman, who testified before us that, and I quote: be 

Much of the language in recent decisions of the High Court suggests that ti 
membership in the Communist Party or in organizations Communist controlled | it 
or infiltrated may be a matter of mere political association, privileged from m 
inquiry under the first amendment as distinct from the always available plea | 
of the fifth amendment. 

Mr. Jounson. That was a pretty long sentence. Do you want to 
read it again ? th 

Mr. SourwIneE (reading) : 

Much of the language in recent decisions of the High Court suggests that men- is 
bership in the Communist Party, or in organizations Communist controlled or to 
infiltrated, may be a matter of mere political association, privileged from in . 
quiry under the first amendment, as distinct from the always available ple m 
of the fifth amendment. g 

Mr. Jounson. Privilege under the first amendment; sure, it is. a, 

Mr. Sovurwrne. Do you agree with the testimony of Mr. Wyman 
that—— _ 

Senator Keatrtnc. Now, Mr. Chairman, I don’t think it is material a 
whether this witness agrees with a particular witness. It so happens} 9. 
that I agree that the decision in the case of Brown against the Boari| I 
of Education is correct. I may agree with other views that this wit)  ), 
ness may have. But I certainly don’t. want to be identified with the - 


organization that he represents, just because I may happen to hare) 
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an agreement, or indeed a disagreement, with his views. And I think 
that counsel could frame that in some way other than to refer to 
specific witnesses that we have had before us. I have no doubt the 
attorney general of New Hampshire would have very much the 
same feeling that I have about any effort to identify him with the 
views of this witness, either one way or the other. 

Mr. Jounnson. I might say, I have the most vigorous disagree- 
ments with the attorney general of New Hampshire, too, as you per- 
haps know. s ; : ' 

Senator Keatinc. You have very vigorous disagreements with me, 
also, L can assure you. But I presume that there would be some mat- 
ters, perhaps, from various motives, that we might agree upon. _ 

Senator Dopp. Well, yes; I think it would be better if we refrain 
from asking him whether or not he agrees with another witness. I 
suggest that we have some questions that have to do with his views 
about this legislative situation. I think that is enough. 

Mr. SourwIne. Yes, sir. 

Mr. Johnson, are U.S. passports useful to American Communists in 
the performance of their party work? 

Mr. Jonnson. No. I don’t think that is—that is the kind of a 
question, you know—I know what you are tryin to hit at there. 
Frankly speaking, U.S. passports ought to be granted to everybody, 
including Communists, to travel as they may want to travel, and 
not. a matter of useful for party work. You are making the implica- 
tion there that there is a usefulness of party work that travels beyond, 
outside, the borders. 

Senator Dopp. I think that is about as accurate a question as we 
have had on the target of this legislation. That is precisely why the 
people have introduced the bills, certainly the major reason why 
they introduced them. Now, if you don’t want to answer it, say so. 
But if you do want to answer it, answer it. 

Mr. Jounson. No, I don’t want to answer that kind of question, 
because I don’t really see it as serving a purpose. You know, some- 
times, Senator, an answer can be so twisted by those who are asking 
it as to serve exactly the opposite purpose from what I may have in 
making an answer to it. 

Senator Dopp. Well, anyway 

Mr. Jounson. And a loaded question is sometimes a very so-called 
improper question. “Have you quit beating your wife?” I mean 
that kind of question. 

Senator Dopp. Yes, we know that old saw, too. But this question 
is right on the target for our legislative purpose. If you don’t want 
to answer it, that is the way the record stands; that is enough of it. 
Go to your next question, Mr. Counsel. 

Mr. Sourwine. Mr. Johnson, do you know why so many United 
States Communists applied for passports immediately following the 
decisions in the Kent, Briehl, and Dayton cases ? 

Mr. Jounson. My goodness, we have been denied the right to travel 
so long—certainly people have wanted to travel outside this country 
all the time. I see nothing wrong with the desire of Communists 
or anybody else to travel outside this country. Frankly speaking, 
I think the passport situation ought to be expanded to include the 
right to travel to China, or any other parts of the world. This busi- 
ness of restricting passports against Communists and against others 
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who are not Communists, because that is what it has been going 
after—so many people immediately apply, and just want to go, 

Mr. Sourwine. Were there any party instructions about passport 
applications ? 

Mr. Jounson. What? 

Mr. Sourwine. Were there any party instructions about passport 
applications ? 

Mr. Jounson. No. 

Mr. Sourwine. Do you have an opinion, Mr. Johnson, with—~— 

Mr. Jounson. I, incidentally, appeared before the Senate commit. 
tee last year on the passport legislation. I wanted to appear then jn 
opposition—the Foreign Relations Committee. 

Mr. Sourwine. Do you have an opinion respecting the constitu. 
tionality of the provisions of S. 294, S. 1299, and section 2 of S, 3! 


Senator Dopp. Do you know what those are, Mr. Johnson? It | 


might help him if you identify them other than by number. 


Mr. Sourwine. These are the provisions which variously attempt | 
to overcome the doctrine of preemption with respect to strengthen- | 
ing our sedition laws. Do you think these provisions, if enacted, | 

Poe 


would be constitutional ? 


Mr. Jounson. I think they would be bad for the country, if they | 
are the ones I think you mean—referring to—those are the ones that | 


refer more specifically to the Nelson case ; aren’t they ? 
Mr. Sourwine. That is right. 


Mr. Jounson. I thought I answered that before. I think every | 


one of those bills ought to be defeated. 

Mr. Sourwtne. The question is whether you think they would be 
constitutional. 

Senator Dopp. You are not a lawyer, are you? 

Mr. Jounson. I am not a constitutional lawyer of that character, 
You have had other lawyers here on that subject. Frankly speaking, 
I don’t think—I think the Supreme Court will decide that question 
fair enough. 

Senator Dopp. The Chair will help you out. I don’t think we 


ought to ask a lay witness his opinion on the question of constitu- | 


tionality. 

Mr. Jonnson. I have opinions on broad constitutional questions. 
I think anybody who is a student of politics and government over a 
long period of time, whether they are lawyers or laymen in the field 
of the law, are nevertheless some of the best critics of what happens 
to the Constitution. That has been true all the time. 

Mr. Sourwine. Mr. Johnson, do you specifically oppose the pro- 
posal to extend to the heads of all Federal departments and agencies 
of the Government the power to suspend Communists summarily 
from Government employment ? 

Mr. Jounson. Yes, sir; I think that that is another field within 
which there has been an invasion of rights. I think Communists 
should have the right to work within the Government apparatus 
the same as anybody else. There is no question as to Communists 
in relation to loyalty. And I think the very fact that you discrimi- 
nate against Communists having that right is an effort to try to 
put upon us a brand that doesn’t belong there. It really is. 
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Mr. Sourwine. Mr. Johnson, do you think it is unreasonable to 
restrict Federal employment to individuals who are willing to assert 
their loyalty to the United States? 

Mr. Jonnson. I know what you are making there. You are trying 
to create laws to establish the so-called loyalty oath which, in any 
particular period of history, is used, not on the basis of loyalty, but 
upon the basis of a certain person’s conception of loyalty, and, there- 
fore, my own opinion is—I am sorry, sir? 

Senator Dopp. Well, maybe we could put it more simply. Ask 
him if he believes in the practice of requiring loyalty oaths. 

Mr. JonNson. That is right. And I would say “No.” 

Senator Kreatrnc. Would you be willing to take a loyalty oath? 

Mr. Jounson. I would regard that kind of a question, Senator, as 
being a little bit off. I don’t 

Senator Dopp. Do you want to answer it or not? 

Mr. Jounson. Well, if a loyalty oath is required—I would have 
to examine exactly what those conditions were, as to whether or not 
I was violating my own conscience, my own rights as a citizen, and 
as a loyal citizen. You know, there is sometimes a very loyal citizen 
who cannot afford to take a loyalty oath. 

Senator Keatinc. Would you take an oath to support the Con- 
stitution of the United States? 

Mr, Jounson. I support the Constitution of the United States. 

Senator Keatinc. Would you take an oath to do so? 

Mr. Jonnson. I assume if I was elected to take public office I 
would take an oath that way. 

Senator Krartnc. Do you believe in God. 

Mr. Jounson. No. 

Senator Kreattnc. Do you believe in the sanctity of an oath? 

Mr. JonHnson. The sanctity and the integrity of an oath; yes. 

Senator Kratine. Even though you do not believe in God? 

Mr. Jounson. That is correct. 

Senator Keatine. If this country were in an armed conflict with 
the Soviet Union, would you bear arms for this country / 

Mr. Jounson. I think the question is an improper one, frankly. 
I would do everything against that kind of a war. I would call for 
its most speedy termination. I certainly would not want to bear arms 
in an unjust war. I think such a war would be completely unjust. 
I don’t think it would serve the interests of the American people. I 
think the American people would lose in that kind of a war. I don’t 
see—you see, that is the kind of a question you have to deal with very 
concretely. Frankly speaking, that is a suicidal kind of a war. You 
should not really project that kind—Senator, that is exactly the kind 
of a question that somehow tries to create an attitude of interpreting 
loyalty, just the same thing as if when Abraham Lincoln spoke 
against and opposed the war against Mexico. 

Senator Keating. I can’t think of any better test of loyalty than, 
if this country were in armed conflict with a foreign power, which 
side you would be on ? 

Mr. JoHnson. That is not really a test of loyalty, Senator. That 
might be in your book. That is not a test in my book. And it is 
not a question of which side are you on? If you are on the side of 
the American people, in trying to preserve the American people and 
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the American country, preserve this Nation, it doesn’t mean that you 
would let this Nation willy-nilly go into a suicidal war. 

Senator Dopp. Well, the record will show that the witness did not 
answer the question. 

Mr. Jonnson. All right. 

Mr. Sourwine. Do you think, Mr. Johnson, there is any responsi- 
bility on the part of the Federal Government to permit disloyal citi- 
zens to travel abroad ? 

Mr. Jounson. Any responsibility ? 

Mr. Sourwine. Yes. 

Mr. Jonson. To permit disloyal citizens? 

Mr. Sourwine. Yes. 

Mr. Jounson. Then you are getting into the question of determin. 
ing the term “disloyal citizen.” And if by that you are trying to 
say “Communist,” then I would say the Federal Government does not 
have a right to restrict against Communists. But Communists are 
not disloyal citizens. 

Senator Dopp. Before another question is asked, I want the record 
to be accurate. I think the record should show that the witness re- 
fused to answer the question. 

You were asked by Senator Keating whether, in the case of a war 
between the United States and the Soviet Union, you would bear arms 
for the United States. You refused to answer the question. 

Mr. Jounson. And I said something more. I said—— 

Senator Dopp. You said something, but you didn’t answer that 
question. 

Mr. Jounson. That is why I said—-you see, here you come into a 
series of questions. 

Senator Dopp. Never mind that. Let’s have a little order about 
this. 

Mr. Jonnson. You should have listened to my full statement in the 
very beginning. 

Senator Dopp. We are not going to do that. We asked you a ques- 
tion. And I want the record to be accurate about this. And I know 
your tactics. Just wait until I get through and you will get a chance, 
But we want this record right. As the record stands, you did not an- 
swer that question. You refused to do so, and that is the fact. And 
you can talk for the rest of the day, but you won’t change that fact. 

Mr. Jounson. But it also is a fact that I said that everybody should 
at this particular stage seek to find ways and means of peaceful co- 
existence, working together, finding ways to establish peace and the 
survival of this country in a peace that would really mean the advance 
of this country, and the advance of its people. 

Senator Dopp. That isall right. The record is clear. 

Mr. Jonson. Any effort to try to put it on the other side of the 
question of a war, believe me it is time that people wake up to the fact 
that we must not approach things on the basis of the creation of 
war, but must approach things on the basis of the creation of peace. 

Senator Dopp. Do you have any other questions, Mr. Sourwine! 

Mr. Sourwrne. Yes, Mr. Chairman. 
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Mr. Johnson, do you think that it would be wrong for Congress to 
enact a statutory prohibition against teaching young people that, be- 
cause of the inevitability of Communist domination of the world, it 
is a duty to humanity and to posterity to seek to bring about the over- 
throw of the Government of the United States by force and violence? 

Mr. Jonnson. I have said before that we do not teach and advocate 
the violent overthrow of the Government of the United States. And 
you are asking a question like that, you are just trying to put some 
words around here that have nothing, no relationship to this legisla- 
tion. -And it is just a repetition of false premises as indicate the 
kind of an approach that will only brook disaster for the country. 
When you start to put legislation on the basis like that, and are now 
trying to go into the field of education, and are trying to say what 
people should teach, and everything like that, with that kind of a 
question, I say you are just plain for the birds. 

Mr. Sourwine. Mr. Johnson, do you think that an employee, who 
declines to answer questions bearing upon his qualifications for em- 
ployment in respect to loyalty, falls below an acceptable minimum in 
qualifications, be the employer public or private ? 

Mr. Jounson. Falls below the qualifications? No; he does not fall 
below the qualifications. I think a person’s feeling as to his loyalty 
is a question that should not be made the basis on which—you can 
have—the McCarthyites tried to determine who can work and who 
can’t work, whether in public or private. I think the question of 
some people all the time doing the witch hunt against others’ ideas, 
and determining no standards of loyalty, that whole approach has to 
be thrown in the ashean of history, and find some new approaches. 
There is no basis for challenging people’s loyalties every time a per- 
son disagrees with somebody who is pursuing a policy which finally 
proves disastrous to the country. 

Mr. Sourwine. Mr. Johnson, is the Communist Party in this coun- 
try increasing or decreasing in power and influence and respectability ? 

r. JOHNSON. I don’t see where that has any germaneness to the 
questions of this legislation. It is increasing. 

Mr. Sourwtne. Do you agree with the statement made by James 
Jackson on behalf of the Communist Party in a speech before the 21st 
Congress of the Communist Party of the Soviet Union in Moscow that 
the Communist Party of the United States of America has real pros- 
pects for growth and influence and members? 

Mr. Jonnson. That is a very fine statement by a very fine person. 

Mr. Sourwinz. I have no more questions, Mr. Chairman. 

Senator Dopp. We have no further questions, Mr. Johnson. This 
concludes—— 

Mr. Jounson. May I make one statement, sir? In view of the line 
of questioning, which opened up many, many fields, I submit that my 
entire statement should now be read, that you should listen to it, let 
me say it, read it, and conclude on that. basis. 

Senator Dopp. The Chair has ruled, and stands by its ruling. 

This concludes our hearing. 

Mr. Jorunson. I want to enter a protest, then, on it. 








560 PROPOSED ANTISUBVERSION LEGISLATION 


(The statement referred to, as restricted by the chairman, follows:) 


STATEMENT OF ARNOLD JOHNSON, NATIONAL LEGISLATIVE DIRECTOR, COMMUNIgr 
Party, U.S.A., IN OPPOSITION TO SENATE BILLs 1299 THROUGH 1305 AND Sryz- 
LAR BILLS 


My name is Arnold Johnson. I am a member of the Communist Party ang 
am the national legislative director of the Communist Party of the Uniteg 
States. 

I appear on behalf of the Communist Party in opposition to a series of bills 
introduced by Senator Eastland—Nos. 1299 through 1305, and similar propose 
legislation, a series of bills which admittedly are aimed to rebuke and reverse g 
series of decisions of the Supreme Court and to curb, restrict, and destroy basic 
constitutional rights included in the Bill of Rights and in the Constitution itself, 
in utter disregard of the liberties of the American people. 

The attack which Senator Eastland made upon the decisions and against the 
Supreme Court itself on March 5 when he introduced this series of bills makes 
it perfectly clear that these bills and similar bills introduced in the Senate and 
House are aimed against the liberties of all the American people. The whole ej. 
max of Senator Eastland’s speech is an attack against the Supreme Court for its 
decision in Brown v. The Board of Education, the famous decision which Calls 
for the rights of Negro young people to have equal educational opportunities in 
the schools of our country, the decision to end segregation in education. That 
is the punchline of the Eastland proposals. That is clear from any reading of 
the last paragraphs of his speech as published in the Congressional Record on 
March 5, 1959, on page 3022-3023. Senator Eastland and the Dixiecrats call for 
the legislation against Communists as a springboard to reverse Supreme Court 
decisions against segregation. Under this set of bills, the Dixiecrats hope to 
keep Negroes in bondage, second-class citizens, without any rights that an East- 
land must respect. What they seek through this legislation is a device to impose 
the Dixiecrat Jim Crow policies of Mississippi with its brutal recent lynching of 
Mack Parker as a policy upon the whole country. Under the cover of making 
an attack upon the Communists through these bills, the whole fabric of Ameri- 
can democracy is being shattered. The fact that Senator Eastland did this so 
openly and flagrantly in his speech should be proof enough in the danger inher- 
ent in this package of bills. 

Further proof that this legislation is aimed at the liberties of all Americans 
is the manner in which Senator Eastland, in this same speech, declares that the 
United Mine Workers is “a Communist union” by twisting the facts in the case 
of United Mine Workers v. Arkansas Flooring Co. 

* * * + * * * 


I submit that the great majority of the American people are opposed to these 
bills. The American people did not enjoy the fears and suspicions, the harass- 
ment and investigation, the intimidation and slander, of the recent McCarthyite 
years. They do not want a return of that repression and destruction of individ- 
ual liberty. * * * Because we Communists defend the democratic rights of the 
people against those who would destroy these rights, we oppose these bills just as 
we oppose any effort to impose a new brand of McCarthyism upon the American 
people. The very fact that these bills have been introduced and the fact that the 
house of delegates of the American Bar Association has allowed itself to be used 
for this purpose, should serve as a warning to all the American people that the 
liberties and rights embodied in the Constitution must be constantly guarded, 
exercised, and developed. The internal security of the country and the American 
people is put in jeopardy by this kind of legislation. The period of McCarthyism 
is abundant proof of that statement. 

* ck * ” * * * 


These bills will not help internal security or justice in this land. 

On the contrary, this committee and the Senate should pass civil rights legisla- 
tion immediately. This committee and the Senate should get down to the busi- 
ness of guaranteeing the security of the homes, the jobs, the very life of the 
Negro people in our land, on the basis of full equality. And that must include 
their full right to vote, to hold office, and to full citizenship. 

The committee and this Senate should devote its time and efforts to halt all 
antilabor legislation now being considered. Every bill which shackles labor, 
every pronosal which imposes Government control over unions and against 
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unions is destructive of democracy. Labor needs to be strengthened with 
greater freedom including freedom from the Taft-Hartley law and all the present 
versions of Taft-Hartley—including the Kennedy-Erwin bill, the McClellan bill, 
the Goldwater bill, and all the other versions. 

This committee and this Senate should concern itself with legislation to 
restore the Bill of Rights to its full and proper place. This means that the 
vestiges and damage done by the period of McCarthyism must be cleaned up. 
Persons who have been smeared by the witch hunters, who have been driven 
from employment and normal living, should be compensated. The very witch 
hunting and harassing tactics, including the abuse of the subpena and the intimi- 
dation of witnesses by this subcommittee and the House Un-American Activities 
Committee must be abandoned. Both of these committees should be abolished. 
That would aid internal security and justice. 

Instead of making a further attack against the rights of the foreign born, as 
this present package of bills proposes, this committee and the Senate should seek 
legislation to protect the foreign born, end the second-class citizenship status, 
abolish the superrace theory of the present law, and establish the right of those 
who have been deported for their political views to return to this country and 
compensate those who were exiled and banished from this country in these recent 
years for exercising their rights under the Bill of Rights. 

Yes, there is much to do. Unless this Congress changes its course, then it is 
scuttling the mandate of the last election. That election called for an end to all 
of McCarthyism and the restoration of the Bill of Rights. That mandate was 
against the antilabor right-to-work laws which are right-to-scab laws. That 
mandate was for labor, for civil rights laws with teeth in them. That election 
mandate was for peace, for an end to brinkmanship, for peaceful coexistence, for 
an end to the cold war. That election calls for first attention to the needs of the 

ple. 

"ane Americans properly ask: Is this Senate under the prodding of this 
committee trying to make a smokescreen by this package of Eastland bills to 
cover up what it has failed to do for the welfare of the people, for peace, jobs, 
security, civil rights, civil liberties, education, housing, health, and other 
needs? To end the cold war, to recognize China and establish normal East- 
West trade will do good for the American people while these bills will only do 
harm. Many ask: Is this the old trick of shouting against Communists while 
you pick the pockets of the people with heavy burden of taxes? Many ask: 
Are these proposed bills being pushed now to intimidate the people in the 1960 
elections ? 

The proper way to answer these and similar questions is to reject this legis- 
lation—every bill—S. 1299 through 8. 1305 and other similar bills—and get 
down to the needs of the people. In addition to Senate bills 1209 through 1305, 
we oppose S. 527 and H.R. 2369 which are similar to S. 1300 which gives a new 
meaning to the word “organize” in the Smith Act, and which new definition once 
applied to the Smith Act would affect the activity and status of all popular 
organizations. To combine this new definition with that proposed in S. 1305 
which would make a new definition of advocacy in flagrant violation of the first 
amendment of the Constitution endangers the security and rights of all the 
American people. The country needs the repeal of the Smith Act, not its 
enlargement. 

Senate bill 3, H.R. 3, and S. 294 are similar to S. 1299, which would reverse 
the decisions of the Pennsylvania Supreme Court and the U.S. Supreme 
Court upholding that decision in the Nelson case. This legislation opens up 
a whole attack against the Supreme Court on the desegregation decisions as well 
as Smith Act and State sedition cases and virtually all labor legislation. * * * 

Each of the other bills—S. 1301, 1302, 1303, 1304, as well as S. 1646 and 
H.R. 1992—have been discussed by representatives of other organizations in op- 
position to their passage and need not be elaborated in this statement. * * * 

Now just a final word on the Communist Party. I call your attention to a 
simple fact. In the Yates case, the California trial and appeal under the Smith 
Act, U.S. Supreme Court reviewed the evidence for the first time in a Smith Act 
case and found that the Government did not and could not prove on the basis of 
the evidence the charge that the Communist Party is a conspiracy or engaged 
in illegal activity. And you cannot legislate it so. 

We hold that any effort to legislate a false definition of the Communist Party 
into the laws of our country can only do harm to our country You cannot change 
the character of our Communist Party into something that it is not by a legis- 
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lative caricature. To put into words the prejudices of an anti-Communist, and 


then enact those words into law has its parallel only in Hitler Germany. * * « | 


Frankly, if the Senate were unanimously to pass a law that two plus two equals 
five, that would not make it so. You cannot legislate that the world is flat. 
And you cannot legislate a slander against the Communist Party and think that 
such a legislative decree will make us Communists into something different than 
what we are. The facts will finally prevail. 

The Communist Party of the United States of America is a working class 
political organization which bases itself on the principles of scientific socialism. 
It champions the immediate interests of the American working people, and 


strives to unite all those oppressed by the monopolies. In the tradition of Wil. | 


liam Sylvis, Eugene V. Debs and Charles E. Ruthenberg, its ultimate goal is 
socialist America. 

The Communist Party believes that the abolition of the exploitation of man 
by man, of poverty, war, racism and ignorance will be finally achieved by the 
socialist reorganization of society—by the common ownership and operation of 
the national economy under a government of the people led by the working 
class. 

We advocate the peaceful, democratic road to socialism through the politica] 
and economic struggles of the American people within the developing constity- 
tional process. 


Mr. Sourwine. Mr. Chairman, here is a statement submitted for 
the record by the Religious Freedom Committee, together with a let- 
ter of transmittal. 

Senator Dopp. Without objection, this may be placed in the record. 

(The statement is as follows:) 


RELIGIOUS FREEDOM COMMITTEE, INC., 
New York, N.Y., May 14, 1959. 
Hon. KENNETH B. KEATING, 
U.S. Senate, 
Washington, D.C. 


Dear SENATOR KEATING: We send you herein the expression of our complete | 
agreement with the findings of the 35 university professors of law, sent to you | 


in their telegram of May 1, 1959, concerning S. 1301, 8S. 3, S. 1299, S. 1303, §. 
1304 and S. 1305. 

We request that our declaration of agreement be included in the record of 
the hearings on these bills. 

We desire especially to emphasize our opposition to S. 3, S. 1299 and S. 1308 
because of their relation to the first amendment guarantee of free exercise of 
religion. We have detailed knowledge of the vicious consequences of State 
sedition laws in the field of religion from our active participation in the Willard 
Uphaus case in New Hampshire and the Braden case in Kentucky. Similarly, 
in the right to travel issue we have the record of arbitrary refusal of passports 
to nationally known religious leaders preventing them from attending religiow 
gatherings and otherwise carrying out their religious duties. 

For your information, we enclose a copy of testimony presented on behalf of 
Religious Freedom Committee in opposition to S. 2646 in 1958. The statement 
will provide further details of our concern for the free exercise of religion 
and our interest in the above-mentioned cases. 

Very sincerely yours, 
JANICE M. ROBERTS. 
Executive Secretary. 


STATEMENT ON BEHALF OF RELIGIOUS FREEDOM COMMITTEE, INc., New York, N.Y, 
PRESENTED BY THE EXECUTIVE SEORETARY, Mtss JANICE M. ROBERTS, IN OPPOSI- 
TION To S. 2646, A Britt To LaMiIt THE APPELLATE JURISDICTION OF THE SUPREME 
CouRT IN CERTAIN CASES 


Religious Freedom Committee is a voluntary membership organization of 
clergymen and laymen and women in church and synagogue. Its stated objec 
tive is to maintain unimpaired the American heritage of the free exercise of 
religion. 
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The activities of Religious Freedom Committee are in three main areas: 

1. To provide the clergy, the laity and the public with factual information 
concerning invasions of the field of religion by agencies of Government; 

2. To enlist the clergy and laity in measures designed to guarantee that no 
agency or official of Government shall engage in activities contrary to the first 
clause of the first amendment; and, if necessary, to support efforts to carry this 
constitutional question through the courts; 

8. To provide legal advice for ministers of religion and other persons whose 
right to the free exercise of religion may be abridged by actions of investigating 
committees or other Government bodies. 

Religious Freedom Committee is concerned with the preservation of all the 
democratic rights of the Constitution, believing that freedom is indivisible. The 
pill under consideration here today, S. 2646, is designed to prevent the Supreme 
Court from accepting appeals and rendering judgments in a wide variety of 
rit strikes directly at the independence of the judiciary and its adoption would 
upset the system of checks and balances constituting our basic form of govern- 
ment. 

As members of Religious Freedom Committee we have a special basis for 
concern, namely the possible infringement of the free exercise of religion under 
this proposed legislation. The exercise of religion goes beyond belief and faith 
into service or aciion in accordance with the precepts of one’s belief. Religious 
organizations and leaders, both clerical and lay, must be free to advocate and 
apply the principles of their religion. They must be free to voice moral judg- 
ment on matters of social concern without fear of intimidation and harassment 
by Government agencies or officials. 

This concern for religious liberty under the proposed law is not an abstrac- 
tion. There are specific cases now in Federal and State courts which arise 
from actions of religious leaders in the application of the teachings of their re- 
ligion, notably in such matters as integration, the advocacy of peace and in- 
creased communication among all the people of the world. For expressing their 
religiously motivated convictions in these areas, individuals and organizations 
have been harassed, publicly pilloried and penalized by State and Federal 
agencies and investigative committees where their final recourse in the mainte- 
nance of their constitutional rights has been appeal to the U.S. Supreme Court. 
Such legislation as this bill would foreclose such recourse and make our citizens 
the victims of arbitrary temporary political moods, when, in the long run, these 
individuals and groups may have an invaluable contribution to make on public 
discussion of national policy. 

One of the most significant and far-reaching cases in the field of religious 
freedom is now pending before the Supreme Court. It involves the California 
law requiring churches to sign a loyalty oath to secure tax exemption. This 
law enacted by the California Legislature violates the separation of church 
and state. It has the net effect of requiring conformity by the churches. His- 
torically the freedom for churches and synagogues to speak out on contempo- 
rary issues and bring to bear the impact of their moral insights upon society 
has-been recognized to be in the public interest. This California law, if up- 
held, could easily become a precedent for those wishing to restrict the moral 
influence of the churches and synagogues of the land, encouraging the enact- 
ment of similar legislation in other States. Senate bill 2646 would preclude 
any review of this dangerous legislation by the high court. It is worth noting 
that the decision of the California Supreme Court was by a 4 to 3 vote, the sub- 
stantial dissent presenting the traditional point of view embodied in the first 
amendment to the Constitution. 

A second important case in which the rights of religious conscience are central 
is that of Dr. Willard Uphaus, also pending before the Supreme Court. Dr. 
Uphaus is a layman in the Methodist Church whose life has been devoted to 
religious work. He has been a teacher of religious education in colleges and 
theological seminaries and for many years was executive secretary of the Na- 
tional Religion and Labor Foundation. He is now director of the World Fel- 
lowship of Faiths, an organization that falls directly within any broad interpre 
tation of a religiously motivated group. World Fellowship had its spiritual 
origin in the Chicago World Parliament of Religion and brings together repre- 
sentatives of different beliefs for discussion and to further mutual under- 
standing. 
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The Uphaus case was brought into court as a result of an improper demand 
by the attorney general of New Hampshire for the guest list of the World Fel. 
lowship Center at Conway, N.H. Dr. Uphaus refused to comply on the first 
amendment grounds of religious conscience and free assembly and was found 
in contempt. 

The U.S. Supreme Court sent the case back to New Hampshire for dismissa] 
in light of its decision in the Sweezey case. When the State court declined to 
reverse, Dr. Uphaus returned to the Supreme Court and is currently applying 
for relief. 

As both the California loyalty oath and Uphaus cases show, passage of this 
bill could lead to complete chaos and confusion in the definition of constitutiona] 
rights which ought to be uniform throughout the country and not be determined 
by the many lower Federal or State courts. 

Another case of religiously motivated individuals being imperiled was that 
of Anne and Carl Braden. An ancient and previously unused statute of the 
State of Kentucky dealing with “criminal syndicalism and sedition” was applied 
against seven people because of actions they had taken in the field of integra. 
tion; and Carl Braden was convicted. 

It is a matter of record that all major religious bodies in America, Christian 
and Jewish, have defined integration as a religious principle and have called 
upon their members to do all in their power to effectuate it. 

The Bradens are communicant members of one of these major denominations, 
Their lives have been conditioned by the teachings of that church. Their at- 
tempted application of a relevant Christianity has been the product of their 
association with able men in the episcopacy and ministry whom their entire 
denomination knows and recognizes as loyal exemplars of the Christian faith 
and life. The Kentucky Court of Appeals recognized the relevance and cogency 
of the religious motivation by accepting an amicus curiae brief filed by Re 
ligious Freedom Committee. 

After the Nelson ruling came down from the Supreme Court, the Kentucky 
Court of Appeals threw out the conviction of Carl Braden. In any similar or 
parallel case that might arise in the future, the protection of the Supreme Court, 
which ultimately freed these Christians in the advocacy of their religious con- 
victions would be denied. 

One of the sections of this bill would prohibit reviews by the Supreme Court 
of actions of committees of Congress. Considerable damage has been done to 
the separation of church and state and the free exercise of religion by investi- 
gating committees of Congress, in spite of the constitutional provision that 
Congress may not legislate in the field of religion. 

The House Committee on Un-American Activities and the Senate Internal 
Security Subcommittee have subjected clergymen and other religious leaders 
to unwarranted interrogation concerning activities they had undertaken in the 
Social application of the imperatives of their religion. They have gone so far 
as to seek information about private conversation held in a minister’s study. 

These committees have invaded the field of religion by listing religious or 
ganizations and individuals as subversive. 

The House committee called professional ex-Communist witnesses to give 
testimony concerning an alleged conspiracy among clergymen and lay people 
to destroy religion. Release of the false testimony to the public compounded 
the evil of this unconstitutional action. 

These committees have issued publications in such a way as to influence one 
side of religious controversy. 

We have grave apprehension that if cases arising from actions of commit- 
tees of Congress cannot be reviewed by the highest court of the land, encour- 
agement would be given to committees to undertake further incursions into the 
field of religion. Beyond the damage that would be done to church-state separa- 
tion, freedom of conscience and the rights of those immediately concerned, the 
resultant intimidation could curtail the freedom of the pulpit and the applica- 
tion of prophetic religion to the social order. 

It is widely recognized that these are turbulent times, in which the country is 
going through a period of internal transition, and is facing new factors on the 
international scene. It is no simple matter to establish wise social policies for 
the Nation. Surely the insights to be gained from religious conviction through 
the life of worship and prayer and painstaking study have a contribution to 
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make to public thought. Any move that inhibits such thinking or seeks to con- 
fine it within the patterns of the moment can hobble and stint the ethical de 
velopment of our Nation, and cripple its witness in the world today. 

This issue of abridgement of free expression is not a matter of either a liberal 
or a conservative approach. Both can be useful in a time like this; and curtail- 
ment of either can harm the national welfare. At the present time the trend 
is to restrict and penalize progressive and left-wing views. But it is conceiva- 
ple that at some future time the situation would be reversed. 

We of Religious Freedom Committee believe that the principles of free speech, 
press, assembly, petition for redress, and religious liberty apply to all individ- 
uals and groups at all times. These are permanent principles in the American 
philosophy of life and must be maintained no matter what the majority point 
of view or the internal or external pressures of any particular period. 

The first amendment guarantees of free expression are essential to the pres- 
ervation of truth and liberty. We believe profoundly in the scriptural injunc- 
tion: “You shall know the truth and the truth shall make you free.” 


Mr. Sourwine. Here is a letter from the president of the Air 
Transport Association, requesting a specific amendment of the bill 
S. 1303. 

Senator Dopp. Same ruling. 

(The letter referred to is as follows :) 


AIR TRANSPORT ASSOCIATION, 
Washington, D.C., April 29, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Internal Security Subcommittee, 
Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Deak Mr. CHAIRMAN: The Air Transport Association of America, represent- 
ing the U.S.-flag airlines engaged in scheduled international air commerce, has 
a close interest in legislation dealing with immigration amendments and pass- 
port requirements which might affect the airline industry and the publie served 
thereon. We appreciate this opportunity to express views concerning the pos- 
sible impact of one provision of S. 13803 which is now under consideration by 
the Senate Internal Security Subcommittee. 

We believe enactment of section 1 of S. 1303 in its present form will create 
a problem not foreseen. We therefore submit the following comment and 
recommendation for your consideration: 

Section I: Among other things, this section would amend the Immigration 
and Naturalization Act by providing for the withholding of aircraft departure 
clearance pending a determination of liability for forfeiture of aircraft as a 
result of a violation of section 215 of the act relating to passport travel control. 
To our knowledge, no U.S.-flag scheduled airline has ever been found guilty 
of violating section 215 of the act. Under the proposal, it may often take 
eonsiderable time to arrive at a determination as to whether or not a com- 
mercial aircraft is liable for forfeiture. When it is finally determined that the 
airline was not at fault in connection with a breach or violation of section 215, 
the aircraft would then be released but the loss in utilization and revenue which 
the airline would sustain would be considerable. The facts do not appear to 
us to justify imposition of such a requirement on commercial air carriers. How- 
ever, if the committee should not agree with us, and decide otherwise, then 
we urge the incorporation of the usual provision found in other penalty sections 
of the act providing that clearance may be granted prior to the determination 
of liability upon the deposit of a bond or other surety. 

Favorable consideration of our comments and recommendations will be most 
appreciated. 

Sincerely, 
S. G. Tieton, President. 

Mr. Sourwine. Also letters from 3 councils of the Daughters of 
America, each signed by several persons supporting certain of the bills 
before us. 

Senator Dopp. Same ruling. 
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(The letters follow :) 


Eoita CounciL No. 103—DAUGHTERS OF AMERICA, 
Livingston, N.J., May 9, 1939. 
Senator EASTLAND, 
Chairman of Senate Judiciary Committee, 
Washington, D.C. 


Dear Simm: Eola Council, No. 103, Daughters of America, a patriotic organiza- 
tion, believing first in our American flag, our Holy Bible, and our country, have 
been alerted, through our National and State legislative committee, of the va- 
rious bills pending in Congress: 

We would like to go on record as being in favor of bill H.R. 2807, which will 
continue our security and rid this country of subversives and undesirables; bill 
1299, which will protect the effectiveness of State antisubversive laws against 
unintended Federal court interference; bill S. 1301, to make full disclosure, re 
specting loyalty to the United States of America, a condition of Government 
employment; and S. 1305, to amend section 2385 of title 18 of United States 
Code, to make it a crime to intentionally advocate the violent overthrow of the 
Government of the United States, or to teach the necessity, desirability, or duty 
to bring about such overthrow. 

We would like to ask you to vote favorably for these bills when they come up 
for action, as we feel they will be of great importance to our country. 

Thanking you for your consideration, we are, 

Edith M. Hoffman, Minnie M. Oakley, Mabel Porter, Marguerite 
Zahn, Dot Ibsen, Jeanette Franck, Alice J. Franck, Anna D. Beck, 
Anna Newman, Mrs. Ruth D. Monks, Matilda Ducker, Elsie B. 
Richelieu, Lillian MacGregor, Mary E. Owen, Mary Rahn, Elsie 
Bell, Mary E. Koellhoffer, Amelia E. Zahn, Mary Fichter, Flor- 
ence Rathburn, Alice Raymond, Helen Smith, Sarha Gawler, 
Katherine E. William, Mildred Van Brent, Ellein M. Farrell, Anna 
Jakeriss, Grace Werner, Mabel Van Winkle, Susan M,. Warte. 


PertH Ampoy, N.J., Vay 10, 1959. 
Senator EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 

Dear Sir: Loyal Council No. 11, Daughters of America, of Perth Amboy, N.J., 
a patriotic organization, believing first in our American flag, our Holy Bible, and 
our country, have been alerted through our national legislative chairman, Mrs. 
Marie Heget, and our State legislative committee chairman, Mrs. Elsie Emmons, 
of the various bills pending in Congress. 

We would like to go on record as being in favor of bill H.R. 2807 which will 
continue our security and rid this country of subversives and undesirables; 
bill S. 1299 which will protect the effectiveness of State antisubversive laws 
against unintended Federal court interference; bill S. 1301 to make full dis- 
closure respecting loyalty to the United States of America a condition of Gov- 
ernment employment; and S. 1305 to amend section 2385 of title 18 of United 
States Code to make it a crime to intentionally advocate the violent overthrow 
of the Government of the United States, or to teach the necessity, desirability, 
or duty to bring about such overthrow. 

We would like to ask you to vote favorably for these bills when they come 
up for action, as we feel they will be of great importance to our country. 

Thanking you for your consideration, we are, 

Very truly yours, 
Kathryn Overton, Mrs. N. Pucker, Mrs. Etta Overton, Mrs. Margaret 
Tyerell, Amelia Smith, Mrs. Beatrice Daub, Eugenia Springer, 
Mae Ganglopf, Anna Roman, Helen LaMotte, Elsie Jones, 
Dorothea Nesley, Charlotte Hermansen, Mrs. Helen Hollenbah, 
Mrs. Esther Zinoyer, Mrs. Ella Beltz, Mrs. Pearl Buckley, Mrs. 
Lena Pastrick, Mrs. Golden, Mrs. Margaret Quish. 
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METUCHEN, N.J., May 13, 1959. 
Senator EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 

Deak Siz: Julia T. Roth Council, Daughters of America, of Metuchen, N.J., 
a patriotic organization, believing first in our American flag, our Holy Bible, and 
our country, have been alerted through our national legislative chairman, 
Mrs. Marie Heget, and our State legislative committee chairman, Mrs. Elsie 
Emmons, of the various bills pending in Congress. 

We would like to go on as being in favor of bill H.R. 2807 which will 
continue our security and rid this country of subversives and undesirables; 
pill S. 1299 which will protect the effectiveness of State antisubversive laws 
against unintended Federal court interference; bill S. 1301 to make full dis- 
closure respecting loyalty to the United States of America a condition of Gov- 
ernment employment; and S. 1305 to amend section 2385 of title 18 of United 
States Code to make it a crime to intentionally advocate the violent overthrow 
of the Government of the United States, or to teach the necessity, desirability 
or duty to bring about such overthrow. 

We would like to ask you to vote favorably for these bills when they come 
up for action, as we feel they will be of great importance to our country. 

Thanking you for your consideration, we are, 

Very truly yours, 
Alice T. Smith, Ethel Schultz, Edith Golton, Judith H. Roos, Anna 
Siegelhoffer, Anna M. Fleming, Muriel Senkin, Alice Tulanowski, 
Beverly Piersen. 


Mr. Sourwine. This is a letter from the National Economic Coun- 
cil, submitting a statement for the record. 

Senator Dovp. Yes. I suggest those ought to be put in the record, 
together with other statements that we have from other interested 
groups. aii as ' 

Mr. Sourwine. I believe that all the statements that have come in 
since the previous closing date are now in, Mr. Chairman. But if the 
order should be that any other statements be included 

Senator Dopp. All right. 

Senator Kratine. That is limited to those who request that their 
statements go in. We don’t want to clutter up the record with a lot 
of letters. 

Senator Dopp. Yes. 

(The statement of the National Economic Council, above referred 
to, isas follows:) 





NATIONAL EconoMIc Councit, INC., 
New York, N.Y., May 12, 1959. 
Senator JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 


Deak SENATOR EASTLAND: I am enclosing a copy of statement which I am 
today filing with the Committee on the Judiciary. 

I am sending the Judiciary Committee 25 copies of this statement, and hope 
it will be placed in the record. 

This statement concerns S. 1299, S. 12600, S. 1301, S. 1302, S. 1303, S. 1304, 
= 8. 1305, which are intended to strengthen the internal security of the United 

tates. 


Very sincerely yours, 
MERWIN K. Hart, President. 
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STATEMENT Recarpine S. 1299, S. 1300, S. 1301, S. 1302, S. 1803, S. 1304 
S. 1805, Wuicn ARE INTENDED To STRENGTHEN THE INTERNAL SECURITY op 
THE UNITED States, BY MERWIN K. Hart, PRESIDENT, NATIONAL Economic 
CouNCIL : 


My name is Merwin K. Hart. I appear on behalf of the National Economie 
Council, with its main office in New York City, and having members in practi. 
cally all States of the Union. 

The bills mentioned above, all of them introduced by Senator James O. East. 
land on March 5, 1959, are, in the opinion of the officers and directors of the 
National Economic Council, vitally necessary if we are to preserve the inde 
pendence of the United States and the liberties of its people. 

Leaders of the Communist Party from the time of Lenin and Stalin down, 
have made no secret of their intention to conquer the entire world, especially 
the United States. 

These intentions were repeated by Khrushchev, when he said to the American 
people, “We will bury you”; and on another occasion when he predicted that 
our “grandchildren would live under socialism.” 

Hardly anything has more clearly been demonstrated to be a fact than the 
intention of Soviet Russia to overthrow the Republic of the United States, to 
destroy her free institutions, and to liquidate (that is, to kill) any Americans 
whom the Soviets suspect will stand in the way of accomplishing their purpose, 

Yet, certain decisions of the U.S. Supreme Court, a court made up in large 
part of men with little or no previous experience as judges, handed down in 1957 
and 1958, in many vital respects have paralyzed the efforts of the U.S. Govern. 
ment and the American people to protect themselves against communism. 

If the Supreme Court had been set up, not by the administration and the 
Congress in accordance with our Constitution, but by direct appointment from 
Moscow, it could hardly have made decisions more helpful to the Communist 
Party and the objectives of its leaders, and more harmful to America and all she 
stands for. No wonder a prominent Communist official in California declared 
that these decisions were the greatest victory the Communist Party had ever 
received. 

Following these decisions the congressional committees that have for years 
been investigating communism were rendered, to a large extent, helpless. The 
various State commissions set up by the legislatures of those States have been 
put out of business. American Communists, who never before were able to get 
a passport from the Department of State, now laugh in the face of the State 
Department as they demand and receive their passports. 

It is not necessary to say that any of the administrative or legislative officials 
who have permitted this to come about are Communists or have Communist sym- 
pathies, The greater part of those responsible for permitting such decisions to 
be made by the Supreme Court, and who have allowed them to stand, are really 
ignorant of what the Communist menace means to the United States. Many of 
them are so engrossed in their political futures that even though they may view 
communism with some suspicion, they are willing to put it out of their minds 
and go along with decisions such as these. A few, indeed, may have run for 
office or got themselves appointed to office with the hidden purpose of helping 
communism in this country; just as a few ministers of the Gospel who were 
Communists have gone through theological seminaries and have got themselves 
made ministers in order to help communism. 

But whatever the cause may be for these decisions handed down by the 
Supreme Court, the country must look to the Congress and the Congress 
alone, to nullify these decisions by statutory action. Section 2 of article VI 
of the Constitution says that: 


“the Constitution and the Laws of the United States * * * shall be the supreme 
law of the land; and the judges in every State shall be bound thereby, any- 
thing in the Constitution or laws of any State to the contrary notwith- 
standing.” 


Under no section of the Constitution is any power given to the judges to 


make law within the limits fixed by the Constitution. There is no question | 


that the present Supreme Court is in the hands at least of Socialists, a fact 
which is clearly shown by the citation by the Supreme Court of Gunnar 


Myrdal’s socialistic work on which the integration decision was largely based. | 
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There is only one permissible inference to reasonable men from the decisions 
of the Supreme Court invalidating the Smith Act, the various antisubversive 
activities among the several States, and the ruling that the State Department 
must grant passports to known Communists. _And that inference is that to 
those extents the Supreme Court is under the influence of Communists. 

The situation following these decisions has already lasted far longer than 
it should. The President should have convened a special session of Congress 
to pass just such bills as those now before this committee. ‘ 

But all that is water over the dam. These bills before the committee should 
be promptly passed in order that the United States of America and its people 
may be able to defend their own internal security against this Godless Com- 
munist menace. 


Senator Dopp. Do you have any other insertions for the record ? 

Mr. Sourwine. Yes, several, Mr. Chairman. Here are a number 
of letters commenting on the telegram from 35 law school faculty 
members which opposed these bills. 

Senator Dopp. Are these letters in favor of the bills or opposed ? 

Mr. Sourwine. Most of them favor the bills and criticize the tele- 
gram from the professors. There are 15 communications in this cate- 
gory and 4 which support the position taken by the professors, against 

bills. 
wera Dopp. Who are these people? Do they speak as individ- 
uals or do they represent organizations ? 

Mr. Sourwine. They all purport to speak as individuals. As to 
who they are, we have not made any check beyond what they say about 
themselves. ; 

Senator Dopp. I think we should know something about these 
people. We can put these communications in the record, but we ought 
to know who they are from. We have had many witnesses come here 
to favor or oppose these bills or some of them as a matter of principle 
and because of their beliefs. We have also had witnesses who spoke 
for various organizations; and, of course, we had an official repre- 
sentative of the Communist Party who asked to come here to oppose 
these bills, and we were glad to grant him permission to do so; but the 
record is clear that his opposition was grounded in the fact that these 
bills are designed to hamper the activities of the Communist Party. 
I should like to know if there is any public source material in the 
committee’s files which might indicate that any of these people may 
be special pleaders. 

r. Sourwine. All right, Mr. Chairman, we’ll make that check, 
and include in the record any information we find in the committee 
files about these people. 

Senator Dopp. I think that should be done. We must bear in mind 
that witnesses who came here and testified personally were subject to 
examination but those who have written letters were not. 

(Following are the letters referred to above as bearing on the tele- 
gram of 35 law professors :) 


ELIzABETH, N.J., May 3, 1959. 
Senator James O. EASTLAND, 


Washington, D.C. 


Dear Senator: Do not be influenced by the telegram by the 35 law teachers 
opposing corrections in security laws. Some of the names look familiar to me. 
Some lawyers cannot understand or interpret their own laws. Lawyers are 50 
percent wrong. One loses a case, the other wins. 
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I am a simple ordinary citizen. They say about us that “simple people don) | 
judge like lawyers. They are like children; they see through lies; they knoy 
whom to hate and whom to punish.” 

I’m no lawyer, but the American Bar Association struck the right patriot 
note. 

Be firm. 

(S) F. R. Woop, 


(The committee files contain no information respecting the signg 
of the above communication. ) 
982514 64 Roap, REGO Park 74, 
Queens, N.Y. 
Hon. JAMES O. EASTLAND, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR EASTLAND: I’ve just read in the New York Times the attic 
announcing that law professors from various “respectable” universities oppog 
tightening the security laws. 

I hope that you won't be fooled. 

We live in a strange country; or, rather, our Northeast is populated by son 
strange denizens. 

Why do they do it? Many reasons. Inmy humble opinion: 

(1) Some of these professors grew up in depression times; and, drawin; 
false inferences, grew bitter: anti-American, anticapital, antiauthority. 

(2) Some of these professors move in groups which are oriented towan 
some admired “intellectual’’ who is, in fact a loaded time bomb planted ther 
long ago by subversives, i.e., Communists. 

(3) And, of course, some of these professors are themselves almost certain; 
Communists—formal or informal. 

Sir, you’ll have to contend with them in various ways in trying to get your | 
legislation through. My feeling is that your bills are desperately necessary:’ 
for, never in 183 years, has America been in such mortal peril. Year in an! 
year out, “left liberals” in this country, with the help of the Supreme Court ani} 
a stupefied Northeast labor, leftist, liberal, and pseudointellectual populace 
have, again and again, been defeating more patriotic and conservative group 
who want to save the country from its fantastically efficient fifth column. 

Senator Eastland, your chances of getting your vital legislation through my 
be improved if you are willing to carry the war to the enemy, so to speak. Fr 
God’s sake, look into these fine professors, who—sincere or not, Communist ¢ 
just “liberal,” cunning or dupes—should turn up as a treasure trove of fascin 
ing information. 

Please do not let this professional array of amoral legal lights bamboo 
you. Please look into them. Expose them. Question such as your investig: 
tions indicate should be investigated; carry the fight to them, in their protects 
eyries; let your information gleaned go to their universities, and let the peop 
who hired them account for their choices, And never, never, make the mista 
of assuming that all of them are loyal. Many believe they are, maybe; bu 
all—never. Some pretty slimy people may be found—‘“planted” back in th 
FDR days or before. For this country has a Soviet fifth column, one infer 
that makes the German fifth column in France in 1942 look like a Sunday scho 
picnic. 

Good luck. 

Sincerely, 
(S) Eimer Boreoer 


(The committee files contain no information respecting the signe 
of the above communication. ) 
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1643 FiTzGeERALD LANE, 
Alerandria, Va., May 5, 1959. 
Hon. JAMES EASTLAND, 
U.S. Senate, Senate Office Building, 
Washington, D.C. 

DEAR SENATOR EASTLAND: As chairman of the Senate Judiciary Committee, [ 
hope some legislation is forthcoming from the hearings on internal security meas- 
ures that are being discussed. I know the leftwingers and the anti-anti-Com- 
munists are quite vocal that we should have no legislation. I hope you will 
ignore those “lame brains” and pass legislation for the good of the whole 

yuntry. 

" I a aa in favor of extending the Government security program to the non- 
sensitive jobs. The House is presently holding hearings on the Murray-Rees 
bill which would take care of that matter. I hope the Senate does something 
on it this session too. 

Also, how about Senate action on the horrible passport situation brought about 
by the unwise Supreme Court decision? 

For your interest I am first vice president of Local 261, National Federation of 
Federal Employees. 

Very truly yours, 
(S) Dewitt O. BuRKE. 

P.S.—Let’s have more internal security hearings, too. 


(The committee files contain no information respecting the signer 
of the above communication. ) 


ARCHIBALD R. GRAUSTEIN 


NEw York, N.Y., May 7, 1959. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 


DeaR Senator: I have seen in the newspapers reports of a telegram from 
various law school professors opposing bills to give effect to State sedition laws 
and several other bills. 

As a practicing attorney who can speak only from general knowledge, I think 
that all the bills criticized are in the interests of the Nation and that the Na- 
tion is fortunate that the bills are in the hands of your committee. 

Yours very truly, 


A. R. GRAUSTEIN. 


(The committee files contain no infermation respecting the signer 
of the above communication. ) 
26 Mason Roap, 
Needham, Mass., May 8, 1959. 
U.S. Senator JAMEs O. EASTLAND, 
Washington, D.C. 


DEAR Srr: According to the Boston Sunday Herald dated May 3, 1959, you re- 
ceived a telegram from thirty-five Professors of Law from famous colleges re- 
questing that you not tighten internal security laws. To my simple way of think- 
ing, a man is either for America or against America. If he is against, then he 
is a traitor (and these men and their kind are teaching our children every day). 

If letters or petitions from us who love our country will help you to uphold 
your stand concerning our Constitution and liberties in this matter, let me 
know and I will cooperate to the best of my ability. 

Sincerely yours, 
(S) Mrs. VirGInrIA PorTER. 


(The committee files contain no information respecting the signer of 
the above communication. ) 
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WatcH Hitt, R.I., May 8, 1959, 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


DeEAR SENATOR EASTLAND: My attention was drawn to an article in the New 
York Times of the 8rd instant to the effect that certain law school professors 
have sent you a telegram opposing curbs proposed in a bill to tighten certain 
existing laws against Communists. I hope you do not take this telegram from 
armchair judges too seriously. These theorists are most impractical mep, 
Their experience in the world of hard knocks is close to zero in most cages, 
We need tighter restrictions on Communists. It is no criticism of the Supreme 
Court to tighten such laws. Bear in mind that a number of these unfortunate 
decisions have been criticised right within the Court itself through strong dis. 
senting opinions. 

I am only one small citizen of Rhode Island, but I pass my opinion to to you 
for whatever it might be worth. I know you are a busy man, so it is not neces. 
sary for you to take your valuable time in acknowledging this letter. 

Very sincerely yours, 
(S) Rosert M. NEtson, 


(The committee files contain no information respecting the signer of 
the above communication. ) 

Lone ISLAND, N.Y., May 6, 1959, 
Senator EASTLAND, 
Senate Office Building, 
Washington, D.C. 

Dear Sir: First, let me say for many of my coworkers, friends and family 
who should but don’t write, thanks and God bless you and others like you who 
are doing your very best for our people and country against the Communist 
conspiracy in our country and abroad. It is a dangerous actuality and, God 
forbid, a real possibility. If more, especially people in influential places, don’t do 
more or even something about this greatest of all menaces facing us in the free 
world and especially here in the U.S.A.—the most hated country of all by the 
treacherous Communist Party of the U.S.S.R. and the world over. 

(I know, sir, what I speak of for I was a Communist from the period 
1936-49—active in the American Communications Association—expelled from 
the CIO in 1950 for following the party line, which we did, despite denials, 
naturally, from the Red leadership of that union; (99 percent of the member- 
ship do not belong to the party or follow it—but quite a few are and do.)) 

Secondly, when is something going to be done about the “aid and comfort” 
the Supreme Court (Mr. Warren in particular) has inadvertently (I hope) 
given to these “Fifth Amendment” takers who have “never had it so good”—have 
done more recruiting and influencing and, even worse, since the court rendered 
decisions that have made this the best year they have had in a long time, very 
arrogant and tough. 

Dear sir, it is very, very high time something was done. We are at war with 
the Communists everywhere and have been since 1919—as you know, and (as) 
we Communists used to be told, among other things. (I have cooperated with 
the FBI and the committee on Un-American Activities in 1957 in Washing- 
ton, D.C.) 

The ugly and sad and stark truth is that these horrible people who can't 
be trusted at all are determined to Sovietize the whole world—the U.S.A. in 
particular—and by any and all means. Nothing, they are fiercely resolved, 
nothing is going to stop them. They will endeavor to do, are doing, all and 
anything with the help of their fifth columns all over the world, and in these 
United States. Senator, it is later than we think. Something must be done 
by Congress—now. I say this in all humility and sorrow. Thank you and God 
bless you. 

Sincerely, 
Mrs. C. P. GREENBERG. 


(The committee files contain no information respecting the signer 
of the above communication. ) 
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29 SouTH STATE STREET, APARTMENT 605, 
Salt Lake City, Utah, May 8, 1959. 
Hon. Senator J. O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 


Dear Six: Many of us are amazed and mystified that prominent educators all 
over the country are taking the attitude of opposition to proposals for toughen- 
ing internal security laws. 

No wonder our young people are having their minds poisoned. It’s a dis- 
grace, many think that the Court has gotten by and is still getting by with 
pro-Communist tactics and few, very few, are even raising their voices about it. 

Cannot you, and others of equal influence, obtain TV time to try to impress 
the mass of people as to just what is going on in Supreme Court? Truly, I 
don’t think many will even show concern unless it is hammered into them. 
David Lawrence seems to be the sole editor who prints the facts such as voting 
records of the nine old men in the Supreme Court. Why aren’t Congressmen 
more concerned about the way our Constitution has been misinterpreted? What 
can we little people do to help? 

Sincerely, 


(S) Mrs. H. H. Burns. 


(The committee files contain no information respecting the signer 
of the above communication.) 
PHILADELPHIA, Pa., April 29, 1959. 
Senator EASTLAND, 
Senate Office Building, 
Washington, D.C. 


Deak SENATOR: I have been reading about your efforts to obtain data for your 
bill to give authority to State Department to refuse passports to Communists 
and other subversives. 

For your information, in England, the Home Office, which is similar to our 
State Department, uses discretion and without fanfare or publicity, simply re- 
jects any person for a passport that they do not deem suitable or for the best 
interest of England. 

These measures apply to foreigners as well as Britishers. Example, some 
years ago, I tried to obtain a concession for the exclusive sale of port wine 
from the Portuguese Government for sale in the United States. 

The British merchants in Portugal, who own several export companies but 
do not own the vineyards, made a protest to the Portuguese Government. The 
latter told them in no uncertain terms that they would sell their port wine in 
the United States or any other country they desired. 

However, as all British consular officers in foreign countries are Secret Serv- 
ice men as well, the British Government was informed and later, when I went 
on a visit to England, I was told to leave England. The authorities gave no 
explanation and although I wrote and applied to consular officials many times. 
The answer was simply, “you cannot enter England.” Previously I had visited 
England dozens of times on business. 

The big question is, If other countries can refuse permission to their nationals 
and foreigners, without publicity etc., why can’t our State Department refuse 
subversives, etc., passports? 

I know that is what you are trying to accomplish and I feel confident you 
will succeed. 

More power to you. 

Sincerely 
HENRY ARNOLD. 
115 South 38th Street, 
Philadelphia 4, Pa. 


P.S.—I am sorry I could not obtain your first name, as newspapers only men- 
tioned your last name. 


(The committee files contain no information respecting the signer 
of the above communication. ) 
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6642 ESTIELLA AVENUE, 
San Diego, Calif., May 6, 1959. 
Hon. JAMES O. EASTLAND, 
New Senate Office Building, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR EASTLAND: According to reports, a number of eastern law 
school professors have urged the Senate to reject six bills which are designed to 
stiffen internal security laws by undoing the effect of recent Supreme Court 
decisions. 

Why this attitude should be taken by these professors I do not know beyond 
what was contained in their telegrams. I believe their motives were sincere. 

I have faith in your judgment and the other members of the Senate Judiciary 
Committee. Should these bills become law I personally will not fear what my 
future holds; nor for Americans who should and would obey such laws. 

Sincerely yours, 
(S) C. C. PLUMBacx, 


(The committee files contain no information respecting the signer 
of the above communication. ) 
PHILADELPHIA, PA., May 4, 1959, 
Hon. JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 


HONORED Sir: I petition you to support the intent, and to strengthen if neces. 
sary, the bills now before your Internal Security Subcommittee to curb Com. 
munists and to spell out for the courts the intent of Congress for the guidance 
of the courts. 

The Communists in the United States are infiltrating into almost every ac. 
tivity, including the press, schools, labor unions, and Government positions. It is 
at times difficult to recognize them. They have no hesitation in denying their 
Communist relations and are protected by the cellular form of Communist or. 

anization. Their activities must be given publicity and nullified. 

Does it not seem strange that 35 law professors, at the same moment, are 
pleading their cause. Who instigated them to do so? The thought could not have 
come independently to all 35 at the same time. Should not an investigation be 
made to determine who influenced their action? Was it Communist? 

Yours for a stronger America, 
(S) Henry S, BROMLEY. 


(The committee files contain no information respecting the signer 
of the above communication. ) 
RENTON, WASH., May 4, 1959. 
Senator EASTLAND, 
Senate Judiciary Committee, 
Washington, D.C. 


DEAR Sir: My husband and I were highly indignant when we read the news 
items about the telegrams sent you by the 35 professors voicing their opposition 
to the six bills under consideration by an Internal Security Subcommittee. 

In our opinion the bills listed (permit the States again to enforce their own 
laws against overthrow of the Federal Government, control issuance of pass- 
ports to suspected subversives, extend coverage of the Federal employee-security 
program to nonsensitive jobs, broadened the definition of “advocacy” in the Smith 
Act, write a general limit of Federal preemption of State laws, and make Federal 
employees answer all questions about loyalty at any hearing) offer our Nationa 
greatly needed protection and we sincerely hope that none of them will be de 
feated. 

Another news item last week indicated that the National Education Association 
is opposing the second section of the National Defense Education Act (1001(F)). 
This ‘negative disclaimer” should not be repealed any more than the loyalty to 
the U.S. section should be; as a matter of fact, we think it would be an excellent 
idea if those involved might be provided with a complete list of all Communist- 
front organizations before stating that they do not and have not belonged to 
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any group which has been instigated or subverted by Communists. Such a list 
would necessarily have to be revised and amended frequently. In addition to 
protecting the Federal employees who may not have been aware of the red or 
pink background of those organizations previously, and who would innocently 
swear to nonaffiliation in such groups, believing that to be the truth, this list 
would also open their eyes to the vast number of front organizations which are 
endangering Our national security. It is our belief that these fronts, because 
of the average person’s gullibility, must be counteracted swiftly and con- 
tinuously. 

We believe that the newspapers, magazines, radio, and television are failing 
to “get through” to the public that communism has already got a stranglehold 
on our country * * * that it is a diabolical thing which has been extremely 
efficient in taking over our country, and has every intention of continuing its 
evil work. The average person refuses to recognize that there is any danger; 
they admit that other countries have fallen victim to Communist tactics, but 
have no idea that our Nation has already been undermined. We wish that legis- 
lation could force these mediums to barrage the public with documented facts 
concerning the Red peril until no one could continue to deny its existence. 

Whereas some people will be as worried and indignant as we are by the two 
news items, many people (especially those connected with public schools and 
colleges) will accept the professors and the NEA’s word for it, and follow 
blindly along with them. Perhaps the FBI should be checking on the patriotism 
of those professors, and making their findings public if they are themselves 
guilty of promoting anything detrimental to our security. 

Why should we continue to pay for education if the educators are indoctrinat- 
ing our children with subversive ideas? Schoolchildren today are not being 
given information about our Nation which causes them to have pride or faith 
in it; rather, they are being led to believe that national sovereignty is passé, 
that our only hope is the United Nations, and, eventually, one-world government. 
It is most discouraging when our sons and daughters look down on our beliefs 
concerning patriotism, and when they try to talk us into putting our trust in one- 
world government. Things have come to a pretty pass when children are 
ashamed of their parents’ patriotism. Where else could they get their ideas 
except in schools and colleges? 

Yet the National Education Association and its subsidiaries, State and local 
school district, continue to scream for higher wages for teachers, Federal funds, 
ete., etc., as if they deserve kinder treatment. They produce high school gradu- 
ates who cannot write legibly, spell correctly, construct proper sentences, use 
acceptable grammar, read intelligently, and who have little ynderstanding of 
simple arithmetic. Basic skills are not their main concern any more, their 
main objectives are to squash children’s native intelligence and mold them into 
complacent puppets who won't object to having their birthrights stolen. 

To return to the first news item: As individuals, those professors have every 
right to express their opinion, but why should they group themselves together 
as representatives of any “profession”? There are, I trust, other professors and 
teachers who are not at all interested in the further removal of the necessary 
safeguards of this Nation. We hope that teachers in general who follow the 
edicts of the NEA are innocent dupes, but even that is highly regrettable if 
they have been so indoctrinated in subversive ideas through the teachers col- 
leges, etc., that they simply can’t or don’t see clearly ‘how much damage the 
schools are doing to these young people and to the Nation’s future. 

Please do all you can, and enlist the support of other Senators and Repre- 
sentatives in promoting all legislation which will keep our Nation from being 
overwhelmed by the Communists. 


Sincerely, 
(Signed) Mrs. R. M. Halstead. 
(Typed) Mr. and Mrs. R. M. HAtsteap. 


(Copies sent to Senator Jackson, of Washington, and the chairman of sub- 
committee which is considering the six bills. ) 
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P.S.—Some of our neighbors, knowing I am writing to you, wish to add their 
signatures as they agree with us. 
Mrs. R. M. H. 
ESTHER J. CHADWICK. 
JAMES R. CHADWICK, 
632 G PLace, RENTON, WASH. 
YVONNE WILSON. 
616 G PLAcE, RENTON, WASH. 
Mrs. EVERETT C, CLYMEN. 
Mr. E. C. CLYMAN, 
505 WINDSOR PLACE, RENTON, WASH. 


(The committee files contain no information respecting the signers 


of the above communication. ) 
PAWTUCKET, R.I., May 4, 1959, 
Senator JAMES O. EASTLAND, 
U.S. Senate, 
Washington, D.C. 


‘DEAR SENATOR: In re telegram of 35 law teachers to you opposing tighter 
security laws, I would pray you think of your country and not of the request 
of the law teachers or any other pressure group. 

At this time we need tighter security laws. We are menaced from within 
and without by unholy communism. We need protection. Please give it to ys 
that our minds may be at ease. 

You and your committee has a high responsibility. Do not let us down. 
please. 

Sincerely, 
J. A. Sutyivay, 


(The committee files contain no information respecting the signer 


of the above communication.) 
RIDGEFIELD PARK, N.J., 
May 4, 1959. 
Hon. JAMES O. EASTLAND, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR: I am always amazed when I read an article such as the one 
enclosed... I wonder what kind of minds these “great” professors of law have. 
I wonder wh» they are and if they are phony liberals. 

I hope your committee pays no attention to them because we need new and 
stronger laws to offset what the Warren Court has done to us. Wayne Morse 
will probably be with them, but we would expect it of him. 

Keep up your good work. 

Sincerely yours 
(Signed) Harry P. Murpny. 


(The committee files contain no information respecting the signer 
of the above communication. ) 


P. O. Box 1657, 
Parker, Ariz., May 3, 1959. 
Hon. JAMES O. EASTLAND, 
U.S. Senator from Mississippi, Senate Office Building, Washington, D.C. 

My Dear SENATOR EastTLAnp: According to a report in this morning’s news 
some 35 law professors in 5 eastern colleges have, as a group, sent a telegram to 
the Senate Judiciary Committee. In substance this wire, aimed directly at 
your Internal Security Subcommittee, attempts to discourage the Senate in its 
solemn task of restoring some of the more critically needed internal security laws 
annulled recently by the United States Supreme Court. 


1 Article from New York Herald Tribune dealing with telegram. 
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I protest this unwarranted, presumptous and extraordinarily bold wielding of 
influence by theoreticians of the law over duly elected representatives in Con- 
gress assembled. The rank and file citizens of these United States of America 
trust and expect you to legislate and to vote in the public interest, and most cer- 
tainly in such manner as will restore and uphold important internal security 
laws. 

Very truly yours, 
(Signed) Rospert L. GAITHER. 
ce,: The Honorable Carl Hayden, United States Senator from Arizona. 


(The committee files contain no information respecting the signer of 
the above communication. ) 


23 WoopMAN Roap, 
Chestnut Hill, Mass., May 3, 1959. 
The MaIL Baa, 
The BostoN HERALD. 


Sirs: Your Sunday Herald (May 3) had a news item about 35 law school pro- 
fessors from Columbia, Cornell, Harvard, Pennsylvania, and Yale who “joined 
Saturday in opposition to proposals for toughening internal security laws.” 
This unthinking opposition took the form of a telegram to Senator Eastland, 
chairman of the Senate Judiciary Committee. 

Who but the Communists would benefit from such a stand? 

To answer that question I quote from a top party comrade’s advice to the 
Lenin School of Political Warfare some years ago: 

“As Soviet power grows, there will be a greater aversion to Communist 
parties everywhere. So we must practice the techniques of withdrawal. Never 
appear in the foreground; let our friends do the work. We must always re- 
member that one sympathizer is generally worth more than a dozen militant 
Communists. A university professor, who without being a party member lends 
himself to the interests of the Soviet Union, is worth more than a hundred men 
with party cards. A writer of reputation, or a retired general, are worth more 
than 500 poor devils who don’t know any better than to get themselves beaten 
up by the police. Every man has his value, his merit. The writer who, without 
being a party member, defends the Soviet Union, the union leader who is out- 
side our ranks but defends Soviet international policy, is worth more than a 
thousand party members.” 

What Georgi Dimitrov tell us above should be widely published, to the end 
that these law-school professors cease and desist from lending themselves as tools 
of the greatest international conspiracy. 

Sincerely yours, 
(Signed) K. D. R. 


KENNETH D. ROBERTSON, Jr. 
ec: Hon. James O. Eastland. 


(The committee files contain no information respecting the signer 
of the above communication. ) 


8594 SaNnTIaAGo STREET 


Hollis, N.Y., May 3, 1959. 
Hon. JAMES O. EASTLAND, 


Senate Office Building, Washington, D.C. 


Deak SENATOR: I am in accord with those professors of law from several 
of our important universities who deplore the toughening of the internal security 
laws by means of bills which your committee is considering at this time. They 
are primarily aimed at revising decisions made by the Supreme Court. Not only 
would these bills do nothing to develop greater security for our country—for in 
several instances they attack the very foundation of civil rights—but they also 
undermine the position of the Supreme Court. 

Those members of the American Bar Association who have given these bills 
their support are attacking the rights of the individual in a democracy. 

Sincerely yours, 
(Signed) Wunrrep J. HEARN. 


(The committee files contain no information respecting the signer 
of the above communication. ) 
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Harry M. WoLre, ATTORNEY AT Law, 
Dayton, Ohio, May 15, 1959. 
Hon. JAMES O. EASTLAND, 
U.S. Senator, Chairman of the Judiciary Committee, Washington, D.C. 


DEAR SENATOR: Kindly note me as one that joins the group of 35 professors 
at five of our most distinguished law schools in a public protest against the six 
bills now being considered by the Senate Internal Security Subcommittee. 

Respectfully, 
(S) Harry M. Wotre. 

Copy to Senator Thomas J. Dodd, and Senator Kenneth B. Keating. 


(The committee files contain no information respecting the signer of 
the above communication. ) 

HARTSDALE, N.Y., May 6, 1959. 

SENATE COMMITTEE ON INTERNAL SECURITY, 

Washington, D.C.: 

As an active member of American Bar Association, I deplore its ill considered 
and unrepresentative recommendations to curtail civil liberties. As a eon. 
servative Republican I completely endorse position of law professors opposing 
pending bills. 

Mark H. JOHNSON, 14 Clubway, Hartsdale, N.Y, 


(The committee files contain no information respecting the signer of 
the above communication. ) 


LAW OFFICES OF GLADSTEIN, ANDERSEN, LEONARD & SIBBETT, 
San Francisco, May 13, 1959, 
Senator JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 


My DEAR SENATOR EASTLAND: I am writing to express my opposition to the 
bills now pending before the Senate Internal Security Subcommittee which are 
directed primarily to revise the decisions of the Supreme Court in the area of 
internal security. : 

I am happy to associate myself with the 35 law professors from the law schools 
of Columbia, Cornell, Harvard, Pennsylvania, and Yale, as well as with the 
editorial opposition of the New York Times, expressed in that newspaper on May 
6, 1959. Both the law professors and the New York Times see in the proposed 
legislation dangers to many of the values which are most highly cherished in a 
free society. It seems to me that these dangers are very real if the bills or any 
of them should be enacted into law. 

While one may agree or disagree with particular decisions of the Supreme 
Court, it seems to me that no one can dispute the fact that throughout the years 
this institution has remained as a bulwark against transitory whims of opinion 
that constantly are blowing in the political atmosphere. If the Court is to con- 
tinue to perform its historic role, not only as a protector and defender of 
American liberties but as a balance wheel in our tripartite system of govern- 
ment, it must not be “punished” by a Congress the majority of whose Members 
may on occasion disagree with its decisions. 

There is much more at stake here than agreement or disagreement with a par- 
ticular decision or series of decisions. What is involved is the integrity of the 
judicial system of the United States. If a court cannot decide a case without 
fear that its jurisdiction will be under attack because of the decision it has made, 
then the judiciary will in a large measure have lost its cherished independence. 

I urge that the bills under consideration be defeated. 

Very truly yours, 
NORMAN LEONARD. 


ee: Senator Thomas J. Dodd, U.S. Senate, Washington, D.C.; Senator Kenneth 
B. Keating, U.S. Senate, Washington, D.C.; Senator Clair Engle, U.S. Senate, 
Washington, D.C.: Senator Thomas Kuchel, U.S. Senate, Washington, D.C.; 
Hon. William S. Mailliard, House of Representatives, Washington, D.C.; Hon. 
John Shelley, House of Representatives, Washington, D.C. 
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(The committee files contain the following information respecting 
Norman Leonard.) 


Original trial attorney who filed brief for appeal to Supreme Court of United 
States for 14 California defendants appealing their conviction for violation of 
the Smith Act. (Daily Worker, Oct. 3, 1955, p. 4.) 

Filed brief in behalf of Smith Act defendants. (Daily Worker, Sept. 11, 1956, 
. Ws for four ce convicted of having harbored Communist refugees. 
(Daily Worker, Sept. 21, 1955, p. 4.) 

Attorney for Communist immigration and naturalization defendants. 

The Daily People’s World of July 18, 1954, mentioned that Norman Leonard 
took part in the defense presentations of the Smith Act defendants on July 12, 
1954, in Los Angeles. 

The Lamp for May-July 1957, official organ of the American Committee for 
Protection of Foreign Born, which has been cited as subversive by the Attorney 
General, shows that Norman Leonard was defense attorney in the deportation 
case of Mrs. Tora Rystad of Seattle, Wash. The U.S. Court of Appeals upheld 
the deportation of Rystad to Norway on the ground of past Communist Party 
membership. 

Norman Leonard was mentioned in the Daily People’s World for December 10, 
1950, in connection with a course given at the California Labor School on such 
subjects as “Arrest or Search Without Warrants,” ‘“Frame-ups,” “Loyalty 
Oaths” and “Registration Under the McCarran Act.” The title of the course 
was “How To Defend Yourself.” The California Labor School has been cited as 
subversive by the Attorney General. 

Norman Leonard was counsel for Victor Arnautoff in a hearing before the 
House Committee on Un-American Activities on December 11, 1956. The at- 
torney for the House Committee on Un-American Activities referred to Arnaut- 
off as an identified Communist Party member. Arnautoff invoked the fifth 
amendment in refusing to answer questions about the Communist Party. (San 
Francisco Chronicle, Dec. 12, 1956.) 


Senator Dopp. Now do you have anything else for the record? 

Mr. Sourwinr. Yes, Mr. Chairman, there is one more group of 
letters. These are all from attorneys and all opposed to the bills. 

Senator Dopp. They may be admitted but I want you to make the 
same check with respect to the writers of these letters that you are 
going to make with respect to the others. 

Mr. Sourwine. Very good, Mr. Chairman. 

Senator Dopp. Is there anything further? 

Mr. Sourwinr. I have nothing ‘further. 

(Following are the letters referred to above as having been received 
from attorneys opposing the bills considered in the current hearings :) 


LAW OFFICES, REISMAN, COHEN. MILBERG & KELNER, 
New York, N.Y., May 13, 1959. 
Senator JAMEs O. EASTLAND, 
Senate Judiciary Committee, ; 
U.S. Senate, Washington, D.C. 


DeaR SENATOR EASTLAND: There is now pending before your body six bills 
which are intended to revise the results of a number of important Supreme Court 
decisions, There are many reasons why these bills should be defeated. For one, 
the attempt to interfere with Supreme Court decisions by a legislative fiat would 
seem to be an interference with the balances created in the legislative-executive- 
judicial setup of our form of government. 

What is perhaps more important, is that these bills impair many of the demo- 


cratic liberties, the establishment and maintenance of which we justifiably take 
great pride in. 
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I respectfully urge that you and your committee take such action as will eyj. 
dence your opposition to these bills. 
Respectfully yours, 
JULIUS COHEN. 

ec: Senator Thomas J. Dodd, 

U.S. Senate, 

Washington, D.C. 

Senator Kenneth, B. Keating, 

U.S. Senate, 

Washington, D.C. 

Senator Jacob Javits, 

U.S. Senate, 

Washington, D.C. 


(The committee files contain the following information concerning 
Julius Cohen :) 


Member, national executive board, National Lawyers Guild, elected at 1956 
convention. This organization has been cited as “the legal bulwark of the Com. 
munist Party” by the House Committee on Un-American Activities. 

Signer of statement addressed to the Premier of Greece in behalf of nine leaders 
of the Communist-controlled Greek maritime unions. (Daily Worker, Aug. 13. 
1952, p. 8.) 

Present at reception and testimonial dinner honoring Joseph Forer and David 
Rein, sponsored by American Committee for the Protection of the Foreign Born, 
held at Belmont Plaza Hotel, Thursday, October 11, 1956. This organization has 
been cited as subversive by the Attorney General. 


RoyaL W. FRANCE, ATTORNEY AT LAW, 


NEw York, N.Y., May 13, 1959, 
Hon. JAMES O. EASTLAND, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: I am writing to you to express my opposition to the 
six bills now being considered by the Internal Security Subcommittee, which 
are intended primarily to revise the Supreme Court’s decision in the area of 
internal security. 

I also wish to express strong opposition to the bill narrower than H.R. 3 which 
would limit State jurisdiction to security cases. This bill is described in this 
morning’s New York Times as having the approval of the Department of Justice. 

Very truly yours, 
RoyaLt W. FRANCE. 


(The committee files contain the following information respecting 


Royal W. France.) 


Sponsor, National Peace Referendum. Daily Worker, August 31, 1952, page 2. 

Life history appeared in Daily Worker, June 19, 1952, page 5. 

Sponsor of Independent Voters for Corliss Lamont. Advertisement in New 
York Times of October 27, 1952. 

Signer of open letter to U.S. Congress calling for repeal of Walter-McCarran 
law announced by the American Committee for Protection of Foreign Born. 
Daily Worker, April 8, 1953, page 2. The organization has been cited by the 
Attorney General. 

Sponsor, National Conference To Repeal the Walter-McCarran Law and De 
fend Its Victims, under the auspices of the American Committee for Protection 
of Foreign Born. Daily Worker, October 1, 1953, page 2. 

Signer of message to President Eisenhower urging him to “begin overtures 
looking toward a meeting with Premier Malenkov.” Daily Worker, April 10, 
1953, page 4. 

Presented brief petitioning the U.S. Supreme Court to order a new trial for 
the Rosenbergs. Peoples World, April 22, 1953, page 1. 

Participated in meeting of National Committee of American Peace Crusade 
which has been cited by the Attorney General. Peoples Daily World, November 
25, 1953, page 4. 
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Filed brief in appeal for new trial for Morton Sobell, convicted atomic spy. 
Daily Worker, January 29, 1954, page 2. 

On program to speak at fifth annual convention of New York Council of Arts, 
Sciences, and Professions, cited by House Committee on Un-American Activi- 
ties. Daily Worker, January 20, 1954, page 7. 

Speaker at peace meeting under the auspices of the New York Peace Council 
Daily Worker, February 4, 1954, page 8. 

Scheduled to speak at all-day conference sponsored by Emergency Civil Lib- 
erties Committee. Daily Worker, April 8, 1955, page 3. 

Listed to participate in conference in Philadelphia sponsored by the Emer- 
gency Civil Liberties Committee. Daily Worker, May 29, 1955, page 16. 
~ Went on record in opposition to recommendation that the Subversive Activi- 
ties Control Board order the Jefferson School of Social Science to register as an 
allegedly Communist-front organization. Jefferson School of Social Science press 
release, April 15, 1955. This school has been cited by the Attorney General. 

Listed to participate in meeting sponsored by Religious Freedom Committee. 
Daily Worker, June 8, 1955, page 8. 


ROYAL WILBUR FRANCE 


Signer of Fellowship of Reconciliation Petition for recognition of Russia, 1933, 
while a professor at Rollins College. 

Signer of appeal to release Luis Carlos Prestes, Brazilian Communist leader. 
Daily Worker, November 12, 1940, page 2. 

Signer of open letter to President in 19%42 in behalf of Harry Bridges spon- 
sored by National Federation for Constitutional Liberties, which has been cited 
by the Attorney General. 

Demanded abolition of Dies committee. Daily Worker, February 6, 1948, 
page 5. 

Signer of appeal to Governor Dewey in behalf of International Workers Order, 
which has been cited by the Attorney General. The Compass, March 25, 1951. 

Listed among notables forming Emergency Civil Rights Committee. Daily 
Worker, October 14, 1951, page 4. Daily Worker, October 8, 1951, page 6. 

Speaker at rally sponsored by the National Committee To Win Amnesty for 
Smith Act Victims. Daily Worker, December 4, 1953, page 3. 

Member of delegation visiting U.S. representatives to U.N. to urge that they 
support the concept of a “roundtable” political conference on Korea. Daily 
Worker, August 27, 1953, page 6. 

Speaker at Conference of the National Council of the Arts, Sciences, and Pro- 
fessions, which has been cited by the House Committee on Un-American Activi- 
ties. Daily Worker, December 9, 194, page 7. 

Listed to participate in civil liberties parley, sponsored by Emergency Civil 
Liberties Committee. Daily Worker, April 15, 1955, page 4. 

Sponsor, National Committee To Repeal the McCarran Act, 1953. Letterhead. 

Appealed for “Baltimore six” convicted under the Smith Act. Daily Worker, 
May 12, 1952, page 6. 


WECHSLER & DREYFUSS, ATTORNEYS AT LAW 


Gaky, IND., May 21, 1959. 
Senator JAMES O. EASTLAND, 


Chairman of the Judiciary Committee of the U.S. Senate, 
Washington, D.C. 

Deak SENATOR EASTLAND: Allow me, as an attorney, to voice my opposition 
against the six bills now pending before the Senate Internal Subeommittee which 
are intended to alter important Supreme Court decisions. It seems to me that 
our free society is jeopardized by bills of this kind. 

It is to be hoped that none of these bills will pass. 

Very truly yours, 
(S) B.D. WECHSLER. 

CC: Senator Thomas Dodd: Senator Kenneth Keating; Senator Homer Cape- 
hart; Senator Vance Hartke; and Congressman Ray Madden. 


(The committee files contain no information respecting the signer 
of the above communication. ) 
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SILBERBERG & SILVERSTEIN, ATTORNEYS AT LAW 


ANSONIA, CONN., May 16, 1959. 
Hon. JAMES O. EASTLAND, 
Senate Office Building, 
Washington, D.C. 


Deak SENATOR EASTLAND: For some weeks now, I have been watching with 
growing concern the introduction of bills designed to revise U.S. Supreme Court 
decisions in the area of internal security. May I respectfully voice my Strong 
opposition to such measures as being both unnecessary and dangerous. I fully 
share the view of 35 of our most distinguished law school professors, recently 
made public, protesting against such measures on the ground that they “jeopard. 
ize many of the values most highly cherished in a free society.” 

In my opinion, it would be tragic indeed if the independence of our judiciary 
were undermined in any way, directly or indirectly. If such legislation were 
to become law, such an undermining would be a necessary concomitant. 

As a lawyer, I feel particularly strongly about this, as do many of my brothers 
at the bar with whom I have discussed the matter. We will never win our 
struggle against totalitarianism by emulating its methods. 

With all respect, sir, may I urge you to oppose all such legislation. 

Very truly yours, 
(S) EMANUEL MARGOLIS, 

CC: Hon. Thomas J. Dodd; Hon. Prescott Bush; U.S. Senate. 


(The committee files contain the following information respecting 
Emanuel Margolis. ) 


Chairman, Harvard Committee for Wallace. 
Sponsor, National Youth Assembly Against Universal Military Training 
(1948). 


Derroit, Micu., May 14, 1959. 
Re Senate Internal Security Subcommittee. 
Hon. JAMES O. EASTLAND, 
Chairman of the Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 

DEAR Sir: My attention has been called to the six bills now being considered 
by the Senate Internal Security Subcommittee, which pose a massive attack 
upon the U.S. Supreme Court and propose crippling its powers. 

It will be a sad day for the American people when Congress can command 
or coerce decisions by the Supreme Court. 

Such a calamity would be bad enough in a good cause, but in an effort to 
cripple the constitutional and traditional freedom of the people of the United 
States, proposing such crippling action is to be deplored, and it is hoped that 
you will bend your efforts to the defeat of these six bills. 

Very truly yours, 
(S) Watter M. NELSON, 
Attorney and Counselor. 


(The committee files contain the following information respecting 
Walter M. Nelson.) 


Listed as a member of the executive board of the National Eawyers Guild 
as of December 1949, from Detroit, Mich. (HUAC Report on the “National 
Lawyers Guild, Legal Bulwark of the Communist Party,” p. 18.) Also as of 
May 1950 (ibid., p. 19.) 

Attorney for James Cichocki, who invoked the fifth amendment regarding his 
Communist affiliations in testimony before the House Committee on Un-American 
Activities, May 5, 1954, hearing in Detroit, Mich. (pp. 5221-5227.) 
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Los ANGELES, CALIFORNIA, May 14, 1959. 
Hon. JaMEs O. EASTLAND, 


Chairman, Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 

My Dear SENATOR: I understand there are a half dozen bills under consider- 
ation of your committee designed to limit the authority of the U.S. Supreme 
Court to adjudicate in certain fields. 

This legislation is, in my opinion, a direct attack on that branch of our 
Government, and which, if enacted, will have a very deleterious effect upon 
civil liberties, weakening the constitutional rights heretofore enjoyed by us. 

I therefore ask that you do not recommend such proposed legislation in the 
name of “internal security,” whereas they could only weaken our security in- 
ternally and lower our esteem as a democratic Nation. 

Respectfully, 
(S) J. ALLAN FRANKEL, 
Attorney and Counselor. 
CC: Senator Thomas J. Dodd and Senator Kenneth B. Keating. 


(The committee files contain the following information respecting 


J. Allan Frankel.) 


Signer of letter to President Eisenhower urging a new trial or pardon of 
Martin Sobel. (Daily Worker, May 11, 1956, p. 3.) 

Subscriber to People’s World while at 334 North Normandy, Los Angeles, 
Calif. People’s World cited as the “west coast mouthpiece of the Communist 
Party” (1948 report, California Committee on Un-American Activities, p. 342.) 

Signer of open letter to President Eisenhower urging amnesty for Smith Act 
prisoners. (Daily Worker, Oct. 20, 1954, p. 6; People’s World, Oct. 26, 1954, p. 2.) 

Member of legal advisory committee of International Labor Defense, 1937 and 
1938. This organization has been cited as subversive by the Attorney General. 

On October 1, 1952, J. Allan Frankel appeared before the House Committee 
on Un-American Activities and was informed that he had been cited in testi- 
mony as a member of the Communist Party by witnesses: Mr. David Aaron, Mr. 
A. Marburg Yerkes, and Mr. William G. Israel. He invoked his constitutional 
rights in refusing to answer questions regarding this testimony. (Pt. 3, hear- 
ings in Los Angeles, before the House Committee on Un-American Activities, 
p. 4024-4030. ) 


CLEVELAND, OntI0, May 14, 1959. 
Hon. JAMES O. EASTLAND, 


Chairman of the Judiciary Committee, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR: I am very much opposed to the bills before the Senate directed 
to limit and restrict the jurisdiction of the U.S. Supreme Court. Asa lawyer, it 


is my firm belief that the Supreme Court is best qualified to interpret the Consti- 
tution. 


Sincerely yours, 
(S) Russeit N. CHASE. 


May 18, 1959. 
RUSSELL N. CHASE, Esq., 


1030 Standard Building, 
Cleveland 13, Ohio. 


Deak Mr. CHASE: There is no bill pending before the Senate directed to limit 
and restrict the jurisdiction of the U.S. Supreme Court, so far as I know. The 
bills on which the Internal Security Subcommittee just finished hearings, and 
which have been characterized by some as bills attacking the Supreme Court, 
are 8. 3, S. 294, S. 527, S. 1299, S. 1300, S. 1301, S. 1302, S. 1308, S. 1304, S. 1305, 
S. 1646, H.R. 1992, and H.R. 2369. For your information, I enclose copies of 
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these bills. If you find one which you think limits or restricts the jurisdiction 
of the Supreme Court in any way, please cali my attention to it. 
Sincerely, 
JAMES O. EASTLAND, 
Chairman, Internal Security Subcommittee. 


(The committee files contain the following information respecting 
Russell Chase :) 


Chairman, American Civil Liberties Union, Cleveland. Speaker at Communist 
Party meeting in Cleveland (Daily Worker, Dec. 24, 1940, p. 4). 

Member, national board, American Council on Soviet Relations, 1941, (p. 
ganization cited as subversive by the Attorney General. 

Participated in Bill of Rights Conference, New York, 1949. Organized by the 
Civil Rights Congress which has been cited as subversive by the Attorney 
General. 

Russell N. Chase accompanied Rev. Herman F. Ressig on tour of loyalist Spain 
(Daily Worker, Sept. 21, 1937, p. 3). 

Member, Lawyers’ Committee on American Relations With Spain, 1988. 0». 
ganization has been cited as subversive by the House Committee on Un-Americay 
Activities. 

Signer of appeal to dismiss charges against Sam Darcy (Daily Worker, Dee, 12 
1940, p.5). Sam Darcy was a Communist leader. 

Member, Citizens Committee for Harry Bridges, 1941. Organization has beep 
cited as subversive by the Attorney General. 

Signer, Call for American People’s Meeting, April 1941. Organization has 
been cited as subversive by the House Committee on Un-American Activities, 

Signer of statement issued by Committee for Citizenship Rights in Defense of 
William Schneiderman, 1941. Schneiderman was a Communist leader. 

Endorsed Committee for Citizenship Rights (letterhead, Jan. 10, 1942). Or. 
ganization cited as subversive by the House Committee on Un-American 
Activities. 

Demanded abolition of Dies committee (Daily Worker, Feb. 5, 1943). 

Chairman, Ohio council, national council, American-Soviet Friendship, 1946, 
Organization cited as subversive by the Attorney General. 

Member, National Partisan Committee to Defend Rights of the 12 Communist 
Leaders (1949 letterhead ). 

Member, Committee on Resolutions, Sixth National Conference, American 
Committee for Protection of Foreign Born (summer proceedings of the con- 
ference). Organization cited as subversive by the Attorney General. 

Signer of statement released by the Committee for Peaceful Alternatives to 
the Atlantic Pact, 1950. Organization cited as subversive by the House Con- 
mittee on Un-American Activities. 

Signer of appeal to Attorney General asking withdrawal of proceedings against 
those indicted for contempt of Congress (UE News, Feb. 15, 1951, p. 2). 

Sponsor, peace poll ballots, Peace Crusade (Daily Worker, Mar. 15, 1951, p. 5). 
Organization cited as subversive by the Attorney General. 

Signer, open letter to Senators and Congressmen denouncing the McCarran 
Act, 1951. 

Signer, appeal to President Truman urging him to grant amnesty to con- 
victed Communist leaders (Daily Worker, Dec. 10, 1952, p. 4). 

Signer of open letter to President Eisenhower urging amnesty for Smith Act 
prisoners. 

Sponsor, Conference on Constitutional Liberties in America (folder, June 7. 
8, 9, 1940). 

Sponsor, National Federation for Constitutional Liberties (letterhead, Sept. 
11, 1940). This organization has been cited as subversive by the Attorney 

yeneral. 

As President of the Ohio chapter of the National Lawyers Guild, he was 8 
signer of a statement calling for the abolition of the House Committee on Ur 
American Activities in January 1943. The National Lawyers Guild has been 
cited by the House Committee on Un-American Activities as the legal bulwark 
of the Communist Party. 
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Los ANGELES, CALIF., May 14, 1959. 
Re pending internal security bills allegedly revising Supreme Court decisions. 
Hon. Senator JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 

My Deak HONORABLE SENATOR EASTLAND: As an American and as a lawyer I 
am deeply disturbed by information to the effect that the Senate Internal Se- 
curity Subcommittee is even considering six bills which, in effect, will destroy 
the liberalizing effects of recent U.S. Supreme Court decisions in the field of 
internal security and constitutional rights. 

It is my opinion that internal security is meaningless if attempts are made 
to achieve it by abolishing or restricting our civil rights and liberties. 

I strongly urge that these pending bills be defeated forthwith. 

Very truly yours, 
(S) SeEyMourn MANDEL. 


(The committee files contain the following information respecting 
Seymour Mandel.) 


Has been active in a number of Communist fronts and causes and has been 
executive secretary of the Los Angeles chapter of the National Lawyers Guild. 
One of group that gathered to protest the county loyalty check. Elected Feb- 
ruary 1948 to State executive committee N.L.G. Took part in Keyes-Salcido 
case agitation. (Los Angeles Fire and Police Protective League News, April 
22, 1948. ) 

Signer, ad in Los Angeles Times urging repeal of Smith Act, auspices of Ameri- 
can Civil Liberties Union. (Daily Worker, January 2, 1952. p. 2.) 

Member of the executive board of the California Legislative Conference. (Peo- 
ple’s Daily World, September 13, 1948, presented as representing the American 
Veterans Committee of Los Angeles, a non-Communist organization.) (Fifth 
Report of the California Committee on Un-American Activities, 1949, p. 437.) 

Identified as a member of the Communist Party by David Aaron, a former 
Communist attorney of California, in testimony before the House Committee on 
Un-American Activities, January 23, 1952, page 2518. 

Identified as executive secretary of the Lawyers Guild of Los Angeles County 
by David Aaron in testimony on January 28, 1952, before the House Committee 
on Un-American Activities, page 2520. 

Identified as a member of the Communist Party by A. Marburg Yerkes, an 
attorney and former member of the Communist Party, in testimony before the 
House Committee on Un-American Activities on January 24, 1952, page 2574. 

Identified as a member of the Communist Party in a sworn statement by 
Milton S. Tyre on December 14, 1951, to the House Committee on Un-American 
Activities, page 2608. 

Identified as a member of the Communist Party by William G. Israel in testi- 
mony before the House Committee on Un-American Activities on January 25, 
1952, page 2622. 

Testified before the House Committee on Un-American Activities on October 
1, 1952, and refused on constitutional grounds, to answer questions regarding 
his affiliation with the Communist Party, pages 4034, 4035. 


Sr. Louis, Mo., May 14, 1959. 
Hon. JAMES O. EASTLAND, 


U.S. Senator, Chairman, Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Deak SENATOR EASTLAND: I would like to express briefly my opposition to the 
six bills now pending before your Senate Internal Security Subcommittee that 
relate to legislation intended to revise Supreme Court decisions in the area of 
internal security. I hope that you will vote against these bills. 

It seems so obvious to me that democracy is not strengthened by repressing 
it that little more need be said. Democracy is in itself a way of life. That way 
of life cannot function if we suppress views that are opposed to ours or which 
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we feel are dangerous. It is only a short step from suppression of views which 
we feel are dangerous to suppression of all views which are incompatible With 
those of the majority. 
Yours sincerely, 
(S) Vuicror B. Harris, 
ec: Senator Thomas J. Dodd; Senator Kenneth Bb. Keating; Senator Thomas 
C. Hennings. 


May 18, 1959. 
Victor B. Hargis, Esq., 
SMITH, Harris & HANKE, 
St. Louis, Mo. 


DEAR Mr. Harris: There are no bills pending before the Senate Interna] 
Security Subcommittee to “revise Supreme Court decisions.” Only the Suprene 
Court can revise a Supreme Court decision. I suppose you refer to the bills which 
I introduced with a view to implementing the recommendations of the Americap 
Bar Association Special Committee on Tactics, Strategy, and Objectives. For 
your information, I enclose copies of these bills. As you will see, none of them 
is designed to suppress views. 

I shall do everything I can to see that this legislation is enacted. 

Sincerely, 
JAMES QO. EASTLAND, 
Chairman, Internal Security Subcommittee. 


(The committee files contain the following information respecting 
Victor B. Harris.) 


Member of the executive board of the National Lawyers Guild as of December 
1949 and May 1950, from St. Louis. (Report on the National Lawyers Guild 
HUAC, pp. 18, 19.) This organization has been cited as the “legal bulwark of 
the Communist Party” by the House Committee on Un-American Activities. Vice 
president, National Lawyers Guild, 1954-56. 


SCHLESINGER & SCHLESINGER, 
ATTORNEYS AT LAw, 
Pittsburgh, Pa., May 15, 1959. 
Senator J. O. EASTLAND, 
Chairman, Judiciary Committee, 
U.S. Senate, Washington, D.C. 

DEAR SiR: I am writing to you opposing passage of so-called subversive legis- 
lation now being considered by the Senate Internal Security Subcommittee. 
These bills represent an attack on the Supreme Court and add nothing to the 
constitutional rights of persons especially in reference to the first amendment 
giving the right to free speech, press and assembly. 

I would appreciate it if you would record my protest and do all you can to 
prevent the passage of such legislation. 

Respectfully yours, 
(s) HYMEN SCHLESINGER. 
ce to Senator James Clark and Senator Hugh Scott. 
May 18, 1959. 
HYMEN SCHLESINGER, Esq., 
SCHLESINGER & SCHLESINGER, 
Pittsburgh 22, Pa. 

DEAR Mr. SCHLESINGER: Thanks for recording your opposition to the bills now 
pending before the Senate Internal Security Subcommittee. A knock from you 
is a boost for the legislation. 

Sincerely, 
JAMES QO. EASTLAND, 
Chairman, Internal Security Subcommittee. 


(The committee files contain the following information respecting 
Hymen Schlesinger. ) 


Member, National Executive Board, National Lawyers Guild, elected at 1956 
convention. This organization has been cited as “the legal bulwark of the Com- 
munist Party” by the House Committee on Un-American Activities. 
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Attorney for James H. Dolsen, Pennsylvania correspondent of the Worker and 
4 leading Communist. (Worker, June 17, 1956, p. 5.) (Daily Worker, Jan. &, 
957, p. 5.) 

,; ahoaty for Smith Act defendants, United States v. Brandt, et al. 

Attorney for Communist immigration and naturalization defendants. 

Subject of biographical eulogy. (Worker, Jan. 6, 1957, pp. 6 and 10.) 

The February 9, 1948, issue of the Pittsburgh Press, page 2, says in part: “One 
of the leading Communist fronts in America is using the office of a well-known 
Pittsburgh labor attorney for its headquarters here. The outfit is the Civil 
Rights Congress. The lawyer is Hymen Schlesinger. Schlesinger stated he gave 
the Civil Rights Congress permission to use his office and that he is a member of 
the organization.” The Civil Rights Congress has been cited as subversive by 
the HUAC. 

Hymen Schlesinger notarized a number of nominating petitions circulated by 
the Communist Party of Pennsylvania during March 1940 and June 1940, accord- 
ing to the record of the Allegheny County district attorney's office. 

Matthew Cvetic, a former Communist Party member in Pennsylvania, testified 
before the HUAC on February 22, 1950 as follows: “Hymen Schlesinger in New 
York City last year stated: ‘While we have a strong Communist Party in New 
York City, I don’t see how we can wage a successful revolution unless we build 
the party in Pittsburgh. It stands to reason that we must get control of the basic 
industries and the industrial workers before we can even think of a revolution.’ ” 
Cyetie also stated: “Schlesinger is a member of the Communist Party.” 

Hymen Schlesinger was cited for contempt for refusing to state whether or not 
he was ever a Communist Party member in the face of the Cvetic testimony be- 
fore the HUAC. (Pittsburgh Post Gazette, May 25, 1951, p. 1.) 

Hymen Schlesinger appeared in the U.S. district court, Pittsburgh as associate 
counsel for Steve Nelson, Andrew Onda, Benjamin Careathers, William Albert- 
son, Irving Weissman, and James Dolsen, under trial under the Smith Act, 
October 5, 1951. This procedure allowed out-of-State counsel to have associate 
counsel within the western district of Pennsylvania in accordance with court 
procedure. 

Hymen Schlesinger was arrested on June 11, 1951 charged with violation of 
Pennsylvania’s 1939 antisedition law. The charges were based upon informa- 
tion furnished by Matthew Cvetic. (Pittsburgh Post Gazette, June 12, 1951, p. 1.) 
The Criminal Court of Allegheny County ruled on December 11, 1951, that arrest- 
ing authorities had failed to follow proper criminal procedure. 

According to the June 3, 1953, page 3, issue of the Daily Worker, Hymen Schle- 
singer was drafted by Federal Judge Rabe F. Marsh as defense Counsel for Steve 
Nelson and Benjamin Careathers, despite his claim that he was not aualified. 

Hymen Schlesinger acted as counsel for George Watt, Anthony Krehmarck 
and Martin Chancey, arrested in Pittsburgh on November 4, 1953, for violation of 
the Smith Act. (See records of U.S. District Court, Northern District of Ohio, 
Eastern Division, Cleveland, Ohio, reviewed in April 1954.) 

The 12th Annual Convention Journal, page 2, of the National Lawyers Guild, 
convention held February 21-28, 1953, New York City, lists Hymen Schlesinger 
as a member of the executive board. The NLG has been cited as subversive by 
the HUAC and the Senate Internal Security Subcommittee “Handbook.” 

George Dietze, a former member of district 5 of the Communist Party prior 
to March 1950, testified before the Subversive Activities Control Board on De- 
cember 7, 1954, that Hymen Schlesinger was a Communist Party member. 
(Pittsburgh Press, Dec. 8, 1954, p. 2.) 

The Worker of March 20, 1955, page 15, is devoted to an eulogy of Hymen 
Schlesinger, a civil rights lawyer, cited to appear before the Allegheny County 
Bar Association committee on offenses, in connection with his behavior in the 
case of Steve Nelson and other Communist leaders. 

The Worker of January 6, 1957, refers in a laudatory manner to Hymen 
Schlesinger for his activity in defending Communists charged with violating the 
Smith Act. the Pennsylvania Sedition Act and immigration laws pertaining to 
Communist activity. 

Hymen Schlesinger was listed by the Daily Worker, March 21, 1955, page 8, 
as a defense attorney in the Smith Act trial of 11 persons in Cleveland, Ohio. 
The article stressed the importance that Schlesinger attached to this case. 

Hymen Schlesinger was subpenaed to testify before the HUAC in Youngs- 
town, Ohio, in 1956. He was also counsel for certain witnesses at this hearing. 
He and others whom he represented refused to testify in regard to Communist 
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activities or affiliations, using their rights under the fifth amendment. (The 
Worker, Dec. 9, 1956, p. 16.) 


Senator Dopp. This does conclude today our hearings on these 
several bills before this subcommittee. 

This afternoon the subcommittee will sit on another matter, not 
related to the hearings which are being closed as of this hour. | 

We stand in recess until 2:30. 

(Whereupon, at 11:50 a.m., hearing in the above-entitled matter was 
concluded. ) 

(The text of Executive Order 10450, supplied by Mrs. Arthur 
Whittemore in connection with her testimony (p. 308) reads as 
follows :) 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D.C., August 1, 1956. 
Memorandum to: The heads of all departments and agencies. 
Subject: Claims for reinstatement by former employees dismissed under Execy- 
tive Order 10450. 

Some Government civilian employees dismissed under the procedures provided 
in Executive Order 10450 have asserted claims for reinstatement and it has been 
necessary to consider the desirable procedures to be followed with respect to 
such claims. 

The Supreme Court of the United States, in the case of Cole v. Young, has lim- 
ited the scope of Public Law 733 (act of Aug. 26, 1950; 5 U.S.C. 22-1) to per- 
sons in positions of the Government concerned with the national security. The 
Court concluded that Executive Order 10450 may legally be deemed applicable 
only to employees holding such positions and, in the absence of a determination 
by the department or agency head that the position occupied by the employee 
affects the national security, dismissal of an employee might not be effected un- 
der Executive Order 10450. 

Executive Order 10450, section 3(b), provided, with respect to the scope of 
the investigation to be conducted of the employee, for the designation by the 
department or agency head of “any position within his department or agency 
the occupant of which could bring about, by virtue of the nature of the position, 
a material adverse effect on the national security as a sensitive position.” 

In conformity with Executive Order 10450, each department or agency head 
has designated appropriate positions in his department or agency as “sensitive” 
for purposes of initial clearance investigation. 

The department or agency head should review each claim for reinstatement 
and/or for backpay of an employee dismissed from his department or agency 
under Executive Order 10450, for the purpose of determining whether dismissal 
was from a position which had been designated as “sensitive.” If the depart: 
ment or agency head determines that the employee was dismissed under Execu- 
tive Order 10450 from a position which he had designated as “sensitive” at, or 
prior to, the time of dismissal, the claim for reinstatement or backpay should 
be denied. There is no court decision requiring the reemployment of such per- 
son or the recognition by the Government of any claim by him for backpay. 
The letter notifying him of the denial of his claim should state that his case 
has been reviewed by the department or agency head, but, since he was dismissed 
from a position which had been designated by the department or agency head 
as “sensitive,” his request for reinstatement has been denied. 

In the event the employee was dismissed under Executive Order 10450 from 
a position which had not been designated as “sensitive” at, or prior to, the time 
of dismissal, the employee is entitled under the decision in Cole v. Young, to be 
reinstated to his former position or a position of like grade and tenure and to 
have backpay allowed him unless he may be deemed by his long delay to have 
acquiesced in the adverse decision or is otherwise guilty of laches. I wéuld 
suggest that such a reinstatement and backpay claim be granted under the 
circumstances unless there was a lapse of more than 18 months during which 
the former employee can be shown to have acquiesced in all respects in the ac- 
tion taken. This period should be calculated from the date of dismissal to (1) 
the filing of a court action; or (2) a claim for reinstatement after the decision 
in Cole v. Young. 
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[ suggest that the notice of reinstatement to a former employee dismissed from 
a position which was not designated as “sensitive” state that, upon reinstate- 
ment, removal proceedings may be initiated under appropriate legislative author- 
ity other than the act of August 26, 1850. The Supreme Couit emphasized in 
its opinion in Cole v. Young that the Lloyd-La Follette and Veterans’ Preference 
Acts, in authorizing dismissals “for such cause as will promote the efficiency of 
the service.” recognized as a cause for dismissal under these acts the basis 
fora discharge under Executive Order 10450. 

I believe that the claimant is entitled to be informed prior to his reinstate- 
ment that the department or agency head may initiate further removal pro- 
ceedings in order that he may be afforded an opportunity at that time to deter- 
mine whether he wishes reemployment or prefers to resign without prejudice 
to his claim for backpay. 

I understand that in a number of instances, after proceedings were initiated 
under Executive Order 10450, an employee submitted his written resignation. 
There would appear to be no legal requirement that you reinstate an employee 
who submitted such a resignation. 

A former employee entitled to be reinstated under the decision in Cole v 
Young will be entitled to backpay to the following extent: He should receive 
the difference between the amount such person would normally have earned 
during the full period of his suspension and termination at the rate he was 
receiving on the date of suspension or termination, as appropriate, and his 
interim net earnings. If no investigation is made to ascertain the amount of his 
net earnings during the suspension or termination period, he should be required 
to furnish an affidavit as to his employment and earnings during this period. 

Any questions you may have as to the availability of appropriated funds to 
pay such claims should be submitted to the General Accounting Office. 

HERBERT BROWNELL, Jr., 
Attorney General. 


Senator EASTLAND, 
Chairman Senate Judiciary Committee, 
Washington, D.C. 


Dear Sirk: Old Glory No. 125 Council, Daughters of America, of Milltown, N.J.. 
a patriotic organization, believing first in our American flag, our Holy Bible, and 
our country, have been alerted through our national legislative chairman, Mrs. 
Marie Heget, and our State legislative chairman, Mrs. Elsie Emmons, of the 
various bills pending in Congress. 

We would like to go on record as being in favor of bill H.R. 2807 which will 
continue our security and rid this country of subversives and undesirables; bill 
S. 1299 which will protect the effectiveness of State antisubversive laws against 
unintended Federal court interference; bill S. 1301 to make full disclosure re- 
specting loyalty to the United States of America a condition of Government em- 
ployment: and S. 1305 to amend section 2385 of title 18 of United States Code to 
make it a crime to intentionally advocate the violent overthrow of the Govern- 
ment of the United States, or to teach the necessity, desirability, or duty to bring 
about such overthrow. 

We would like to ask you to vote favorably for these bills when they come up 
for action, as we feel they will be of great importance to our country. 

Thanking you for your consideration, we are 

Very truly yours, 
Eleanor Dunning, Ruth Petty, Evelyn De Hart, Annabelle Raupp. Doris 
Bailey, Ethel Selover, Eileen Hunt. Esther N. Woelz, William L. 
Woelz, Joanna Pastal, Marie Miller, Alitha B. Frazer, Kathryn 
100dfriend. 


U.S. SENATE, 
Washington, D.C., May 20, 1959. 
Respectfully referred to Internal Security Subcommittee. 
Will you please include the article “Should the Supreme Court be ‘Curbed’ ?” 


by Daniel H. Pollitt in the record of hearings on bills presently pending before 
the subcommittee. 


Thank you. 
THOMAS ©. HENNINGS, Jr. 
U.S. Senate. 
(The article submitted by Senator Hennings follows. ) 
39483 O—59—pt. 1 —38 
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{North Carolina Law Review, December 1958] 


SHOULD THE SUPREME COURT BE | 
“CURBED”? A PRESENTATION OF CIVIL 
LIBERTIES DECISIONS IN THE 1957-58 TERM 


DaNIEL H. Po.tuittr* 



























The Supreme Court of the United States and its Justices have been 
criticized many times in our constitutional history. Current attacks, 
however, have reached a degree of bitterness and velocity unknown in 
recent years. The Honorable M. T. Phelps, senior justice of the 
Arizona Supreme Court is quoted as follows: “It is the design and 
purpose of the (United States Supreme) Court to usurp the policy- 
making powers of the Nation... By its own unconstitutional pronounce- 
ments, it would create an all-powerful, centralized Government in Wash- 
ington.... 1 honestly view the Supreme Court, with its present member- 
ship and predilictions, a greater danger to our democratic form of 
government and the American way of life than all forces aligned against 
us outside our boundaries.”! The Chairman of the Committee on the 
Judiciary of the United States Senate told his colleagues that the 
Supreme Court had engaged in delay, suppression, pre-emption, inven- 
tion and misstatement to benefit the Communist cause and asked : “When 
do we begin to act in discharge of our responsibility to the people of the 
United States to curb this Court and restore the balance of powers; 
.. . preserve the power of the legislative branch to make the laws; pre- 
serve the power of the executive branch to choose and control its own 
employees; preserve the power of the States to keep order; protect the 
Constitution itself ?’’? 

Discontent with the Supreme Court is manifest in high cuarters. 
The Conference of Chief Justices of the state supreme cours voted 
36 to 8 in favor of a resolution urging the Supreme Court to exercise 
judicial self-restraint “by recognizing and giving effect to the difference 
between that which, on the one hand, the Constitution may prescribe or 
permit, and that which, on the other, a majority of the Supreme Court, 
as from time to time constituted, may deem desirable.” A mail ques- 
tionnaire was sent to the 351 active federal judges, and of the 128 judges 
replying, 54 percent agreed with the state chief justices that the Supreme 


* Associate Professor of Law, University of North Carolina. 
*104 Cong. Rec. 12120 (daily ed. July 10. 1958). 
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*N.Y. Times, August 24, 1958, § 1, p. 42. col. 2 
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Court “too often has tended to adopt the role of policy maker without 
proper judicial restraint.’** 

Discontent with the Supreme Court is manifest in the halls of Con- 
gress. At least six bills designed to “curb” the Supreme Court were 
introduced in the last session* and were defeated in the crucial Senate 
yote by a majority of 41 to 40.° The closeness of this vote made it plain 
to the New York Times “that while the battle was over the war was not, 
and that the effort to restrict the court is certain to be renewed in the 
Eighty-sixth Congress.”® 

Are attacks similar to those described above justified? Does the 
Court “coddle” communists,** needlessly hamstring law-enforcement 
officials, usurp the power constitutionally lodged elsewhere, and ignore 
the distinction between that which is prescribed by the Constitution 
and that which a majority may deem desirable? The best answer is 
found by a study of the Court’s decisions when it is asked to protect 
asserted fundamental rights of the individual against the power of 
government. This Article will present. under appropriate headings, 
fifty such decisions handed down in the 1957-8 Term of the Supreme 
Court. By avoiding editorial comment, by fairly presenting the factual 
situation giving rise to the controversy, and by giving the reasons set 
forth in the.majority, concurring and dissenting opinions, it is felt the 
reader may view the current problem with more light if not with less 
heat. 


FREEDOM OF SPEF(H AND ASSEMRLY 


On many occasions the Court was asked to set aside federal and state 
action on the grounds that it unduly infringed on rights of speech, 
assembly and religion. The Court reached the merits of these con- 
tentions in only three instances: two involving state interference with 
labor union activities, the third involving state impediment of the right 
to associate for the advancement of colored people. In two of these cases 
the Court held the individual interest was paramount, in the third the 
Court found sufficient justification for the state interference. 

The first of these cases, } oungdah! 7. Rainfair,’ concerned the right 
of women strikers to congregate across the street from the plant and call 
the non-strikers such words as “cotton patch scabs,” “pony tailed scabs,” 
“cotton picking fools,” etc. The strikers called one of the non-strikers 


How U.S. Judges Feel About the Supreme Court, U.S. News & World Report, 
Oct. 24, 1958, p. 36. 

‘N.Y. Times, August 21, 1958, § 1, p. 1, col. 6. 

*104 Cong. Rec. 17437 (daily ed. August 21, 1958). 

*N.Y. Times, August 24, 1958, § 4, p. 2E. col. 2. 

** Ober, Communism and the Supreme Court, 44 A.B.AJ. 35 (1958). 

7355 U.S. 131 (1957) 
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“fat scab” and asked her if the plant manager still liked her “low-cut 
dresses and earrings.” The state courts enjoined this activity on the 
ground that it ‘was calculated to cause a breach of the peace.” The 
Union contended that this language was appropriate in the rural area 
of eastern Arkansas where it occurred, and hence protected by the first 
amendment. The Court, in an opinion by Mr. Justice Burton, sustained 
the injunction. ‘Words can readily be so coupled with conduct as to 
provoke violence. ... Recognizing that the trial court was in a better 
position than we can be to assess the local situation, we think the evi- 
dence supports its conclusion, affirmed by the State Supreme Court, 
that the conduct and massed name-calling by petitioners were calculated 
to provoke violence and were likely to «lo so unless promptly restrained,” 
The Chief Justice, Mr. Justice Black and Mr. Justice Douglas dis- 
sented without reaching the merits on the ground that Congress had 
given the National Labor Relations Board exclusive jurisdiction of this 
controversy. 

The second case, Staub v. City of Baxley,® also concerned the right 
of union persons to carry on union activity. The City of Baxley, in 
Georgia, enacted an ordinance making it illegal to ‘‘solicit” citizens of 
Baxley to become members of any “union or society” which requires 
fees or dues from its members without first applying for and receiving 
a permit from the Mayor and Council. The Mayor and Council had 
discretion to grant or deny the permit after considering, inter alia, “the 
nature of the business of the organization for which members are desired 
to be solicited, and its effects upon the general welfare of the citizens of 
the City of Baxley.” 

Without applying for a permit, Staub, a union organizer, solicited 
several residents of the city to join the union. For this she was found 
guilty of violating the ordinance and fined $300. The Georgia court of 
appeals sustained the conviction without considering the constitutional 
issues on the theory that Staub’s failure to apply for a permit precluded 
her from attacking the statute. The Supreme Court, in an opinion 
by Mr. Justice Whittaker, reversed. Holding that “the failure to apply 
for a license under an ordinance which on its face violates the Constitu- 
tion does not preclude review in this Court of a judgment of conviction 
under such an ordinance,”?® the Court then said that “an ordinance 
which, like this one, makes the peaceful enjoyment of freedoms which 
the Constitution guarantees contingent upon the uncontrolled will of 


* 355 U.S. at 138-39. * 355 U.S. 313 (1958). 

*° 335 U.S. at 319. “The Constitution can hardly be thought to deny one sub- 
jected to the restraints of such an ordinance the right to attack its constitutionality, 
because he has not yielded to its demands.” Jones v. Opelika, 319 U.S. 103, 104 
(1943). 
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an official—as by requiring a permit or license which may be granted 
or withheld in the discretion of such official—is an unconstitutional 
censorship or prior restraint upon the enjoyment of those freedoms.”?! 
Mr. Justice Frankfurter dissented for the reason that the Georgia de- 
cision refusing to hear the constitutional issues constituted an adequate 
non-federal ground for decision precluding the Supreme Court from 
hearing or deciding the merits.'? Mr. Justice Clark concurred in this 
dissent. 

The third decision in this area of law, N.A.A.C.P. v. Alabama,'® 
concerned the right of Alabama to compel the N.A.A.C.P. to reveal the 
names and addresses of all its Alabama members. The Court held it 
could not. The question arose in the following manner. Alabama has 
a registration statute requiring all foreign corporations to designate a 
place of business and an agent to receive service of process before doing 
business within the state. The N.A.A.C.P., a New York corporation, 
had carried on its activities in Alabama since 1918 without complying 
with this statute. In 1956, the Alabama Attorney General filed suit to 
enjoin the Association from conducting further activities and to oust 
it from the state because of its failure to comply. The state circuit 
court in Montgomery County issued an ex parte restraining order that 
day. The N.A.A.C.P. moved to dissolve the restraining order contend- 
ing that its activities did not subject it to the requirements of the 
statute, and alternatively, offering to comply. The Attorney General 
then moved for the production of a large number of the Association’s 
records and papers, including membership lists, alleging that such 
documerits were necessary for trial preparation in view of the denial 
by the N.A.A.C.P. that its activities within the state brought it within 
the terms of the qualification statute. Over the N.A.A.C.P.’s objection 
that disclosure of its membership would expose its members to economic 
reprisal, loss of employment, physical coercion, and other manifestations 
of public hostility, the court ordered the production of the requested 
records. The N.A.A.C.P. produced all the records requested except for 
the membership lists, and for this failure. was adjudged in contempt of 
court and fined $100,000.00. The N.A.A.C.P. appealed the contempt 

335 U.S. at 322. | 

*®“Where the decision of the state court is deemed to rest upon a non-federal 
ground which independently and adequately supports the state court judgment, the 
Supreme Court will not exercise jurisdiction to review notwithstanding the raising 
of federal questions upon the state court record or the decision of these questions 
by the state court... . In determining the ‘adequacy’ of non-federal grounds of 
decisions, the Supreme Court applies its own criteria, and determines the inquiry 
for itself, .. . otherwise power to review easily may be avoided.” Rosertson & 
KIRKHAM, JURISDICTION OF THE SuPREME Court oF THE Unitep States § 89, 95 


(2d ed., Wolfson & Kurland 1951). 
** 357 U.S. 449 (1958). 
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conviction to the Alabama Supreme Court by way of certiorari, and that 
court held that membership lists are not privileged against disclosure 
when state demands are reasonable. A unanimous Supreme Court, 
in an opinion by Mr. Justice Harlan, reversed. It held that “the inter- 
play of governmental and private action,” resulting in loss of employ- 
ment, physical coercion, etc., constitutes “a substantial restraint upon 
the exercise of petitioner's members of their right to freedom of associa- 
tion.”44 Alabama sought to justify its need and interest in the member- 
ship lists by showing that they were essential in proving that the 
N.A.A.C.P. conducted an intra-state business in violation of the foreign 
corporation registration statute. In view of the Association’s admission 
that it conducted activities there since 1918, of its offer to comply with 
the registration statute, and of its compliance with the Attorney 
General’s request to furnish all of its other books and records, the 
Court held that the state’s interest was not sufficient “to justify the 
deterrent effect which we have concluded these disclosures may well 
have on the free exercise by petitioner's members of their constitutionally 
protected right of association.”’!® 


]LOYALTY-SECURITY CASES 


In five additional cases the individuals concerned contended they 
had been deprived of rights and privileges because of activities protected 
by the freedoms of speech, association and religion. One of these con- 
cerned an unfavorable Army discharge because of pre-induction activi- 
ties, two of them concerned the dismissal of state employees for failure 
to answer questions relating to communism, and two of them concerned 
the denial of tax exemption for refusal to sign loyalty oaths. In three 
of these cases the Court sustained the right of the individual, in the 
other two the Court felt the state interests were controlling. In none 
of them did the Court base its decision on the principal rights asserted. 
The cases follow. 

Harmon v. Brucker’® involved the right of the Secretary of the Army 
to discharge a draftee with an honorable service record under conditions 
less than “honorable” because of pre-induction associations. The 
Solicitor General, conceding that the Secretary of the Army’s action 
could not be defended on the merits, argued that Congress intended the 
Secretary to have the final say-so as to the type of discharges he granted, 
and that therefore the courts lacked review jurisdiction. The Supreme 
Court, in a per curiam opinion, held that the Secretary has no statutory 
authority to base discharges on anything other than military service, 


** 357 U.S. at 462-63. *® 357 U.S. at 463. 
*° 355 U.S. 579 (1958). 
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and this being so, ‘‘judicial relief is available to one who has been 
injured by an act of a government official which is in excess of his 
express,or implied powers.”*’ Mr. Justice Clark dissented. Reaching 
the merits, he reasoned that the Secretary of the Army can discharge 
security risks from the Army, that pre-induction activities are relevant 
in determining whether or not a soldier is a security risk, and that if a 
soldier is discharged as a security risk, “I would not require the 
Secretary to issue a discharge certificate which on its face falsifies the 
real grounds for its issuance.”’?® 

Beilan v. Board of Education’® was the first of two cases concerning 
the discharge of a public employee for refusal to answer questions re- 
lating to communism. Beilan, a public school teacher in Philadelphia, 
was called into his Superintendent’s office in June 1952 and asked if he 
had been a member of the Communist Political Association in 1944. 
He refused to answer. Continuing his teaching, he received “‘satis- 
factory” ratings for the next 13 months. Then, subpoenaed before the 
congressional Committee on Un-American Activities, he invoked the 
privilege against self-incrimination when asked questions relating to past 
membership in the Communist Party. A week later he was suspended 
and then discharged from his teaching job on the ground that his refusal 
to answer the question asked by the Superintendent rendered him “‘in- 
competent” as that term was used in the appropriate statute authorizing 
the discharge of “incompetent” teachers. The Supreme Court of Pennsyl- 
vania sustained the discharge, holding that the statutory term “in- 
competence” applied to this situation. 

In the companion case of Lerner v. Casey,?° a New York City sub- 
way conductor was discharged under the New York Security Risk Law 
when the New York courts found that his refusal to answer questions 
relating to communism made him of “doubtful trust and reliability” and 
hence a “security risk.” 

The Court sustained both discharges. When Beilan engaged in 
public school teaching, wrote Mr. Justice Burton for the Court’s majority, 
he undertook “obligations of frankness, candor and cooperation in 
answering inquiries made of him by his employing Board examining 
into his fitness to serve it as a public school teacher.... [T]he Pennsyl- 
vania Supreme Court has held that ‘incompetency’ includes petitioner’s 
‘deliberate and insubordinate refusal to answer the questions of his 
administrative superior in a vitally important matter pertaining to his 
fitness.’ This interpretation is not inconsistent with the Federal Consti- 
tution.”2_ Mr. Justice Harlan, for the majority in Lerner, found no 

** 355 U.S. at 581-82. ** 355 U.S. at 586 


** 357 U.S. 399 (1958). ° 357 U.S. 468 (1958). 
" 357 U.S. at 405, 408. 
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“constitutional block” to the discharge in that case, as “a finding of 
doubtful trust and reliability could justifiably be based on appellant's 
lack of frankness . . . just as if he had refused to give any other informa- 
tion about himself which might be relevant to his employment.”?? Mr. 
Justice Frankfurter wrote a concurring opinion to emphasize that 
neither Beilan nor Lerner were fired because of communist activities. 
“The services of two public employees,” he wrote “have been terminated 
because of their refusals to answer questions relevant, or not obviously 
irrelevant, to an inquiry by their supervisors into their dependability." 
There were four dissenters and three dissenting opinions. If the 
only rights involved in these two cases, wrote Mr. Justice Brennan, “were 
the rights of an unreliable subway conductor and an incompetent school- 
teacher to hold their jobs.”” he failed to see “why it should take some 
nine pages in each case to justify the State’s action.” What is at stake, 
he added, is the “public labeling of the employees as disloyal.” It js 
arbitrary and unconstitutional, he reasoned, to discharge a public em- 
ployee as disloyal or subversive when the only evidence justifying such 
action is the employee’s refusal to answer questions. Assuming mem- 
bership in the Communist Party to be relevant to employment, Mr. 
Justice Brennan said: “But can we suppose that a subway conductor 
would be branded a security risk if he refused to answer a question 
about his health? Of course the answer is no, although the question 
is plainly relevant to his qualifications for employment.””4 

Mr. Chief Justice Warren concurred with Mr. Justice Brennan’s 
dissent and added that “‘the facts of record compel the conclusion that 
Beilan’s plea of the Fifth Amendment before a subcommittee of the 
House Committee on Un-American Activities” motivated the Board’s 
discharge action. “The clearest indication of this is the fact that for 
13 months following petitioner's refusal to answer the Superintendent's 
questions, he was retained as a school teacher . . . yet five days after 
his appearance before the House subcommittee petitioner was suspended. 
Since a plea of the Fifth Amendment before a congressional committee 
is an invalid basis for discharge from public employment, Slochower v. 
Board of Higher Education, 350 U.S. 551, 1 would reverse the judg- 
ment approving petitioner’s dismissal.’’25 

Mr, Justice Douglas concurred in the Chief Justice’s dissent, and 
added that “we deal here only with a matter of belief. We have no evi- 
dence in either case that the employee in question ever committed a crime, 
[or] ever moved in treasonable opposition against this country. .. . 
|G]overnment has no business penalizing a citizen merely for his beliefs 


29 357 U.S. at 476. *° 357 U.S. at 410. 
** 357 U.S. at 422. ** 357 U.S. at 411. 
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or associations.”*® Mr. Justice Black concurred with the dissents of 
the Chief Justice and Mr. Justice Douglas. 

The two remaining “loyalty-security’’ cases involved the consti- 
tutionality of California laws requiring a “loyalty oath” as a condition 
precedent to tax exemption. In 1952 the California constitution was 
amended2** to bar any person or organization which “advocates” the 
overthrow of the Government by force, violence, or other unlawful 
means from tax exemption. The legislature implemented this consti- 
tutional amendment with a statute*®” requiring the claimant for tax 
exemption to file an oath declaring that he does not engage in the 
activities described in the amendment. According to existing proce- 
dure,?® if tax exemptions were disallowed the burden of proof was on the 
claimant to test the validity of the administrative determination at law. 

Speiser, a veteran otherwise exempt from real property taxation, 
refused to sign the oath and paid his taxes under protest. He then 
filed suit to recover the tax, alleging that the lederal Constitution for- 
bade the exaction of an oath as a condition of obtaining tax exemption. 
Specifically, he contended that the restraint on “‘advocacy” deprived him 
of rights of speech and assembly. The California Supreme Court con- 
strued the constitutional amendment as denying the tax exemptions only 
to claimants who engage in speech which may be criminally punished 
consistently with the free-speech guaranties of the Federal Constitution, 
i.e., the amendment does not reach the advocacy of mere “abstract doc- 
trine.’ As so construed, the laws were sustained. 

The Supreme Court, in an opinion by Mr. Justice Brennan, re- 
versed.27, Assuming for purposes of the decision, that the Constitution 
does not prevent California from taxing illegal “advocacy,” “the question 
remains whether California has chosen a fair method for determining 
when a claimant is a member of that class to which the California court 
has said the constitutional and statutory provisions extend.’*8 California 
had placed upon the claimant the burden of proving that his speech was 
not illegal. The line between protected and illegal speech “is finely 
drawn.” To make the one seeking tax exemption prove to the satis- 
faction of the tax collector that his speech has not crossed that line is 
to compel him to “steer far wider of the unlawful zone than if the State 
must bear these burdens. . . . In practical operation, therefore, this 
procedural device must necessarily produce a result which the State 
could not command directly. It can only result in a deterrence of speech 

* 357 U.S. at 413-14. om Car. Coxst. att. 34, ¢ 1% 


9 Cal. Rev. & Tax Code § 32... 
an First Unitarian Church v. Los Angeles, 48 Cal. 2d 419, 430, 311 P.2d 508, 515 
(1957) 

*? Speiser v. Randall, 357 U.S. 513 (1958). 

** 357 U.S. at $20. 
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which the Constitution makes free.”*8* Mr. Justice Douglas wrote q 
concurring opinion in which he’ said: “The state by the device of the 
loyalty oath places the burden of proving loyalty on the citizen. That 
procedural device goes against the grain of our constitutional system, 
for every man is presumed innocent until guilt is established.”?® Mr 
Justice Black concurred with the Court and with Mr. Justice Douglas 
and wrote an opinion (in which Mr. Justice Douglas concurred) which 
said that “this whole business of penalizing people because of their views 
and expressions concerning government is hopelessly repugnant to the 
principles of freedom upon which this Nation was founded and which 
have helped to make it the greatest in the world.”°° Mr. Justice Clark 
dissented. ‘An exemption from taxation . . . is a bounty or gratuity on 
the part of the sovereign. The power of the sovereign to attach condi- 
tions to its bounty is firmly established under the Due Process 
Clause... . If the State’s requirement of an oath in implementing 
denial of this exemption be thought to make an inroad upon speech over 
and above that caused bv denial of the exemption . . . I find California’s 
interest still sufficient to justify the State’s action .. . an understandable 
desire to insure that those who benefit bv tax exemption do not bite the 
hand that gives it.’*! 

In the companion case of First Unitarian Church v. Los Angeles 
the Church had refused to sign the oath as a “matter of deepest con- 
science,” denying power in the state to require ‘‘coerced affirmation as 
to church doctrine, advocacy, or beliefs.” In addition to the contentions 
made by Speiser, the Church argued that the California provisions are 
invalid “as abridgments of religious freedom.” The Court, in an opinion 
by Mr. Justice Brennan, reversed the denial of the tax exemption for 
the reasons set forth in the Speiser case without discussing this addi- 
tional argument. Mr. Justice Douglas wrote a concurring opinion in 
which he said there is a “supremacy of conscience in our constitutional 
scheme,” and “no power in our Government to make one bend his re- 
ligious scruples to the requirements of this tax law.’”*% Mr. Justice 
Clark dissented. ‘“The-California court found that no tenet of petitioners’ 
respective religions embraces the activity which is the subject of the 
state provisions. Nor does it appear that such activity can be char- 
acterized as religious in nature.... 1 would affirm.” 


*8* 357 U.S. at 526. “It is apparent that a constitutional prohibition cannot be 
transgressed indirectly by the creation of a statutory presumption any more than it 
can be violated by direct enactment. The power to create presumptions is not a 
means of escape from constitutional restrictions.” Bailey v. Alabama, 219 U.S. 
219, 239 (1911). 

#357 U.S. at 532-33. Wyo? U.>. at Sal. 

*3 357 U.S. at S41, 543. *® 357 U.S. 545 (1958). 

#357 U.S. at S48. ** 357 U.S. at 548. 
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PROCEDURAL DUE PROCESS 


Seven of the cases decided last term concerned procedural due 
process : the right to a day in court, the right to obtain and present 
evidence, the right to a trial untainted by perjured testimony, the right 
to indictment by grand jury, and the right to be free from punishment 
for violation of unknown and unknowable laws. They follow below. 

Societe Internationale v. Rogers* concerned the power of a federal 
district court to dismiss an action because of plaintiff's failure to comply 
with a pre-trial inspection order when the plantiff’s failure was due to 
causes beyond his control. Societe Internationale, a Swiss corporation, 
filed suit in the United States District Court for the District of Columbia 
to recover assets which had been seized by the Government during World 
War II as assets belonging to I. G.* Farben, a German enemy national. 
The Government alleged in its answer that plaintiff was a “creature” of 
I. G. Farben, “enemy tainted” and hence not entitled to recover the 
seized properties. The Government moved for and the court issued 
an order requiring plaintiff to make available for inspection certain 
records which allegedly would show I. G. Farben control and domina- 
tion of the plaintiff. These records were in the possession of Swiss 
banks, and Swiss law made it unlawful for the Swiss banks to disclose 
records within their custody. Plaintiff made repeated efforts to get these 
records, but without avail. The district court dismissed the suit for 
plaintiff's failure to comply with its discovery order. This order was 
purportedly issued pursuant to Kule 37 of the ]ederal Rules of Civil 
Procedure which on its face authorized such action. A unanimous 
Court,2* in an opinion by Mr. Justice Harlan, reversed. “There are 
constitutional limitations upon the power of courts .. . to dismiss an 
action without affording a party the opportunity for a hearing on the 
merits of his cause.... Rule 37 should not be construed to authorize 
dismissal of this complaint because of petitioner's noncompliance with 
a pretrial production order when it has been established that failure 
to comply has been due to inability, and not to willfulness, bad faith, or 
any fault of petitioner.”*? 

Caritativo v. California*® involved the right of a condemned prisoner 
awaiting execution to present evidence and be heard on issues relating 
to his sanity. If a California warden has “good reason to believe that 
a defendant, under judgment of death, has become insane,’’®® he is re- 
quired by statute to call such fact to the attention of the district attorney 
whose duty it is to ask the court to impanel a jury so that the question 


** 357 U.S. 197 (1958). 
“Mr. Justice Clark did not participate. 
*T 357 U.S. at 212. 


** 357 U.S. 549 (1958). "Cat. Pex. Cope Any. § 3701. 
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of sanity may be inquired into. The statutes give the prisoner no right 
to commence such proceedings, or to be heard in connection with the 
warden’s determination of ‘good reason to believe... .” Caritativo, a 
prisoner awaiting execution, was examined by prison psychiatrists and 
found to be sane. He was personally observed by the warden who 
contluded on the basis of his observations and the psychiatric reports 
that he had no reason to believe the prisoner insane. Caritativo then 
brought this petition for habeas corpus alleging that he had been 
deprived of due process in that the prison psychiatrists had refused to 
consider competent medical testimony relating to past history of mental 
disease, in that the warden had refused to allow examination by a private 
psychiatrist retained by the prisoner’s family, and in that the warden 
had refused the prisoner’s attorney permission to examine the records 
of the prison psychiatric staff. he Court, citing Solesbee v. Balcom3™ 
in a per curiam) opinion denied the writ. In the Solesbee case, the Court 
had emphasized that certain trial procedure safeguards were not ap- 
plicable to the post conviction processes of sentencing, pardoning, and 
by analogy, determining issues relating to the mental health of con- 
demned prisoners. ‘ 

Mr. Justice Harlan concurred in the denial of the writ with the 
statement that, ‘In the absence of any challenge to the warden’s affirma- 
tions that he . . . determined petitioners’ sanity on the basis of responsible 
medical advice and on his own personal observations, and in the absence 
of any allegation that he acted in bad faith, I cannot say that the 
petitioners were denied due process .. . .’’3% 

Mr. Justice Frankfurter wrote a lengthy dissent ending as follows: 
“Audi alteram partem—hear the other side !—a demand made insistently 
through the centuries, is now a command, spoken with the voice of the 
Due Process Clause of the l‘ourteenth Amendment. ... It may well 
be that if the warden cannot act on his arbitrary judgment . . . that un- 
worthy claims will be put to the warden and perchance add to delays in 
the execution of the law. But far better such minor inconveniences . .. 
than that the State of California should have on its conscience a single 
execution that would be barbaric because the victim was in fact, though 
he had no opportunity to show it, mentally unfit to meet his destiny.” 
Mr. Justice Douglas and Mr. Justice Brennan joined in this dissent. 

United States v. Procter and Gamble Co.*' concerned the right of 
a defendant in a civil anti-trust suit to inspect the minutes of grand 
jury proceedings then being utilized by the Government in preparation 
for trial. For eighteen months a grand jury investigated possible 


oe 399 US. 9 (1950). *.357 U.S. at 552. 
*° 357 U.S. at 558-59. ** 356 U.S. 677 (1958). 
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Procter and Gamble criminal violations of the anti-trust law and was 
dismissed without returning an indictment. The Government then filed 
civil anti-trust proceedings against Procter and Gamble, and ualized 
the testimony taken by the grand jury in preparation for trial. Procter 
and Gamble moved fur production for this same testimony so it too could 
prepare for trial. The trial judge issued the production crder upon 
q finding of “good cause’ in that it would expedite the trial. The Gov- 
ernment appealed, arguing that this order violated the policy of secrecy 
surrounding grand jury proceedings. A majority of the Court, in an 
opinion by Mr. Justice Douglas reversed on the reason that the “in 
dispensable secrecy of grand jury proceedings must not be broken 
except where there is a compelling necessity” or when “the grand jury 
proceeding was used as a short cut to goals otherwise barred or more 
dificult to reach.” No such showing was made here. 

Mr. Justice Whittaker concurred with the suggestion that the 
Government be barred from access to grand jury proceedings in the 
absence of a judicial order. This would “climinate the temptation to 
conduct grand jury investigations as a means of ex parte procurement of 
direct or derivative evidence for use in a contemplated civil suit.” Mr. 
Justice Harlan dissented on the ground that the trial judge had not 
abused his discretion in ordering the grand jury proceedings made avail- 
able to the defendants. Mr. Justice Frankfurter and Mr. Justice Burton 
concurred in this clissent. 

Alcorta v. Texas* involved the right to a criminal trial free from the 
prosecutor's knowing use of perjured testimony. Alcorta was indicted 
for murder of his wife. He did not deny the killing, but testified at his 
trial that he killed her when he found her kissing a man named Castilleja 
in a parked car late one might. Castilleja was put on the stand by the 
prosecuting attorney and testified that he had not been kissing the wife 
at the time of the killing, that he had but slight acquaintance with the 
wife, and that when the killing occurred he had been making arrange- 
ments with the wife about taking his sister to church the following 
morning. The jury had an option under Texas law of finding Alcorta 
guilty of murder under the influence of “sudden passion arising from an 
adequate cause” (punishable by a maximum imprisonment of five years) 
or of murder with malice (punishable by death). It found him guilty 
of the latter. While Alcorta was awaiting execution, Castilleja filed an 
affidavit that he had given false testimony at the trial; that he had had 
sexual intercourse with Alcorta’s wife on five or six occasions within a 
relatively brief period before the killing; that he had made this known 
to the prosecutor before trial: and that the prosecutor had told him 


**355 U.S. 28 (1957). 
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not to volunteer this information. Alcorta petitioned for a writ of 
habeas corpus and a hearing was held in which the prosecutor testified 
that he had known Castilleja’s trial testimony to be false. The trial 
court denied the writ of habeas corpus and this denial was affirmed by 
the Texas Court of Criminal Appeals. The Court, in a unanimous per 
curiam opinion reversed for the reason that Alcorta had not been 
accorded due process of law. 

Green v. United States raised an issue much debated during the 
passage of the Civil Rights Acts Amendment of 1957,** the right to jury 
trial when charged with criminal contempt of a court order. Green, 
one of the top eleven leaders of the Communist Party, was convicted 
of violating the Smith Act. Pending appeal he was released on bail, 
and when the Supreme Court affirmed his conviction, he failed to 
surrender himself for imprisonment until over four vears later. When 
he did surrender, the district court sentenced him to three years im- 
prisonment for criminal contempt of the surrender order issued at the 
time of the Supreme Court’s affirmance of guilt on the substantive 
charge. Green argued that the fifth amendment’s provision for a grand 
jury presentment is applicable to a proceeding for criminal contempt 
when the contempt makes the alleged culprit subject to a prison term 
of more than one year’s duration. The Court. in an opinion by Mr, 
Justice Harlan, rejected this contention. ‘The statements of this Court 
in a long and unbroken line of decisions involving contempts ranging 
from misbehavior in court to disobedience of court orders establish 
beyond peradventure that criminal contempts are not subject to jury 
trial as a matter of constitutional right .... It would indeed be 
anomialous to conclude that contempts subject to sentences of imprison- 
ment for over one year are ‘infamous crimes’ under the Fifth Amend- 
ment [which requires grand jury presentment in such crimes] although 
they are neither ‘crimes’ nor ‘criminal prosecutions’ for the purpose of 
jury trial within the meaning of Art. III, § 2*° and the Sixth*®* Amend- 
ment.’*® Mr. Justice Frankfurter wrote a concurring opinion in which 
he called the roll of Justices who had sustained the power of judges to 
summarily punish for contempt. With but two exceptions, this roll in- 
cluded every Justice who has been on the Court since 1874.47 Mr, 
Justice Black dissented. He did not deny that precedent was against 
him, but said “the time has come for a fundamental and searching re- 


** 356 U.S. 165 (1958) 

**71 stat. 634, 42 U.S.C. § 1975(a) (Supp. 1957). 

**“The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury.” 
***“Tn all criminal prosecutions, the accused shall enjoy the right to a speedy 


and public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed = 


“* 356 U.S. at 183-85. ‘7356 U.S. at 192. 
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consideration of the validity of this power.” The contempt power in its 
beginning “was a petty, insignificant part of our law involving the use 
of trivial penalties to preserve order in the courtroom . . . it has under- 
gone an incredible transformation and growth, slowly at first and then 
with increasing acceleration, until it has become a powerful and per- 
yasive device for enforcement of the criminal law. It is no longer the 
same comparatively innocuous power that it was. Its summary pro- 
cedures have been pressed into service fur such far-flung purposes as to 
revent ‘unlawful’ labor practices, to enforce the prohibition laws, to 
secure civil liberties and now, for the first time in our history, to punish a 
convict for fleeing from imprisonment. In briet it has become a common 
device for by-passing the constitutionally prescribed safeguards of the 
regular criminal law in punishing public wrongs.’"** The Chief Justice 
and Mr. Justice Douglas concurred in this dissent. Mr. Justice Brennan 
dissented without reaching the constitutional issues. He believed the 
Government had failed to prove that Green knew of the order he was 
charged with disobeying, an essential element of the offense. The Chief 
Justice and Mr. Justice Douglas concurred in this dissent as well. 

Lambert v. California®® presented an issue thought to be well settled : 
is ignorance of the law ever an excuse? A Los Angeles municipal 
ordinance required, under pain of punishment, all persons convicted of 
a felony to register with the chief of police within five days after 
arrival in the city. Lambert was convicted of violating this ordinance. 
She had no knowledge of its existence at the time of her arrest, and 
promptly offered to comply if given opportunity. This was denied her 
and she was convicted. The Court, in an opinion by Mr. Justice Douglas, 
reversed. ‘Where a person did not know of the duty to register and 
where there was no proof of the probability of such knowledge. he may 
not be convicted consistently with due process. Were it otherwise, the 
evil would be as great as it is when the law is written in print too fine 
to read or in a language foreign to the community.*° Mr. Justice 
Frankfurter dissented. “What the Court here does is to draw a consti- 
tutional line between a State’s requirement of dving and not doing. 
What is this but a return to Year Book distinctions between feasance 
and nonfeasance."*' Mr. Justice Harlan and Mr. Justice Whittaker 
joined in this dissent. Mr. Justice Burton also dissented. 

Sacher v. United States*? involved the application of the due process 
doctrine that a man cannot be punished for violation of a law which is 
not known or knowable to the accused. The Senate Internal Security 
Committee appointed a subcommittee to investigate the recantation of 

** 356 U.S. at 208. *° 355 U.S. 225 (1957). 


*° 355 U.S. at 229-30. ** 355 U.S. at 231. 
356 U.S. 576 (1958). 
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Harvey Matusow. While Sacher was testifying under subpoena, the 
subcommittee entered upon “a brief excursion” into proposed legislation 
barring Communists from practice at the federal bar, a subject not 
within its authorized scope of inquiry. Sacher was convicted for 
contempt because of his refusal to tell the subcommittee whether or not 
he was or ever had been ‘‘a member of the Lawyers’ Section of the 
Communist Party.” The Court, in a per curiam opinion, reversed the 
conviction. “Inasmuch as petitioner’s refusal to answer related to ques. 
tions not clearly pertinent to the subject on which the two-member sub- 
committee conducting the hearing had been authorized to take testimony, 
the conditions necessary to sustain a conviction for deliberately refusing 
to answer questions pertinent to the authorized subject matter of a 
congressional hearing are wanting.” Mr. Justice Clark, the sole dis- 
senter, said that the question Sacher refused to answer “clearly relates 
to the recantation rather than the proposed legislation. ... When the 
question is viewed in context, it seems to me that pertinency is clearly 
established.” 


CoERCED CONFESSIONS 

The Court was asked on two occasions to set aside convictions 
allegedly based on confessions illegally coerced from the defendants, 
In Payne v. Arkansas,™* the Court, in an opinion by Mr. Justice Whit- 
taker, granted the requested relief. Payne, a nineteen-year-old Negro 
with a fifth-grade education, was arrested without a warrant on suspicion 
of murdering a former employer. He went without food for more than 
25 hours and was held incommunicado for two days while he was ques- 
tioned repeatedly. He confessed when the chief of police told him that a 
mob outside wanted to get in and that if Payne would tell the truth, 
the chief “would probably keep them from coming in.” The Court held 
that a confession obtained under these circumstances “did not constitute 
an expression of free choice.” Mr. Justice Burton and Mr. Justice 
Clark dissented on the grounds that “the state courts properly held 
petitioner’s confession voluntary,” and “sufficient other evidence of 
guilt to sustain the conviction’’®® was present. 

In Thomas v. Arizona, the Court, in an opinion by Mr. Justice 
Clark, held the confession not coerced. The facts are these. Thomas 
was arrested on Tuesday morning on suspicion of murder. He was 
arrested by the Sheriff of Cochise County and a posse of from 12 to 
15 men. When he was apprehended, one of the posse lassoed him 
around the neck, and later that morning, when he continued to deny guilt, 
he was again lassoed around the neck and dragged to his knees. That 


© 356 U.S. at 580. * 356 U.S. 560 (1958). 
55 356 U.S. at 569. ** 356 US. 390 (1958). 
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afternoon he was taken to town and questioned until 10:00 o’clock that 
night by six armed men. He denied guilt. The next morning he was 
brought before the court for preliminary examination and confessed to 
the crime. ‘“Deplorable as these ropings are to the spirit of a civilized 
administration of justice” wrote Mr. Justice Clark, “the undisputed facts 
before us do not show that petitioner’s oral statement was a product of 
fear engendered by them.’*? The Chief Justice, Mr. Justice Black, Mr. 
Justice Douglas and Mr. Justice Brennan dissented without opinion. 


RIGHT TO CoUNSEL 


On three occasions, Crooker v. California,5® Cicenia v. LaGay,®® and 
Ashdown v. Utah® the Court was asked to set aside convictions based 
on confessions obtained while the accused was denied counsel. The 
Court held that due process is not denied unless petitioner can show that 
prejudice resulted from denial of counsel. It rejected the contention 
that every state denial of a request to contact counsel was an infringe- 
ment of the Constitution, for this “would effectively preclude police 
questioning—fair as well as unfair—until the accused was afforded 
opportunity to call his attorney. Due Process . . . demands no such 
rule.”2 Denial of counsel is only “one pertinent element in determining 
from all the circumstances whether a conviction was attended by 
fundamental unfairness.”** Mr. Justice Douglas dissented. He said 


_in his Crooker dissent: “The Court finds no prejudice from the denial 


of the right to consult counsel; and it bases that finding on the age, 
intelligence, and education of petitioner. But it was said in Glasser v. 
United States, 315 U.S. 60, 76, ‘The right to have the assistance of 
counsel is too fundamental and absolute to allow courts to indulge in nice 
calculations as to the amount of prejudice arising from its denial.’ That 
was a fedéral prosecution. But what is true of the need for counsel in 
a federal case is equally tre in a state case.’’* 

Moore v. Michigan® raised the issue of whether a state prisoner had 
intelligently “waived” his right to counsel in a murder case. In 1938, 
Moore, then a Negro boy seventeen years of age with a seventh grade 
education, was arrested on suspicion of murder and taken to the 

** 356 U.S. at 400. ®* 357 U.S. 433 (1958). 

** 357 U.S. 504 (1958). *° 357 U.S. 426 (1958). 

" The three cases differ in that in Cicenia, the accused had previously retained 
counsel and the demand to consult was made both by the accused inside the in- 
terrogation room and his counsel in the corridor; in Crooker, the demand was 
made by the accused alone; and in Ashdown the demand was made by the father 
of the accused who, from his post in the corridor, heard his daughter sobbing inside 


the interrogation room. This factual difference caused the Chief Justice and 


Mr. Justice Brennan, who did not participate in Cicenia, to join the majority in 
Ashdown. 


*° 357 U.S. at 441. ** 357 U.S. at 509. 
** 357 U.S. at 442. ** 355 U.S. 155 (1957). 
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Kalamazoo jail where he was questioned intermittently for two days 
until he confessed to the crime. Prior to taking him to the courthouse, 
the Sheriff warned Moore that a mob was waiting to waylay him, and 
that Moore would be wise to plead guilty so he could be sent to Jackson 
immediately. The Sheriff drove to the courthouse by a circuitous route 
to avoid the mob. \When Moore arrived at court, the judge asked if he 
wanted an attorney, and Moore said no, that he wanted to get the matter 
over with. He pleaded guilty and was sentenced to life imprisonment at 
hard labor. In 1950, Moore filed a motion for a new trial, contending 
that his waiver of counsel had been induced by fear. This motion was 
denie! by the Michigan courts, largely upon the finding that there was 
in fact ‘‘no threat of mob violence.” The Court, in an opinion by Mr. 
Justice Brennan, reversed. “It is of no moment to the inquiry that the 
situation described to the petitioner by the Sheriff did not exist... . 
We believe that the expectation of mob violence. planted by the Sheriff 
in the mind of this then 17-year-old Negro youth, raises an inference 
of fact that his refusal of counsel was motivated to a significant extent 
by the desire to be removed from the Kalamazoo jail at the earliest pos- 


sible moment... . A rejection of federal constitutional rights moti- 
vated by fear cannot . . . constitute an intelligent waiver.”®* Mr. Justice 
Surton dissented. “The issue is one of fact as to what occurred 


19 years ago. ‘Three times the state courts have concluded that peti- 
tioner acted freely, intelligently and understandingly. On this record 
] would affirm that judgment." The record included statements from 
two eyewitnesses to the trial that Moore at that time was “very relaxed. 
There was no sign of fear.” Mr. Justice rankfurter, Mr. Justice Clark 
and Mr. Justice Harlan concurred in this dissent. 


ENTRAPMENT 


Two “entrapment” cases reached the Supreme Court. Thev are of 
interest in that they reflect two opposing approaches to the question of 
how to treat the problem which arises when government officials induce 
private citizens to commit crimes. In Sherman v. United States® a 
majority of the Court, in an opinion by the Chief Justice, held that 
the doctrine is not available to one who shows “ready complaisance” to 
the suggestion of crime, that this is ordinarily a question for the jury, 
but that here the evidence was so conclusively in the negative that the 
trial judge should have ruled for the defendant as a matter of law. Mr. 


°° 355 U.S. at 164. ee 355 U.S. at 168. 

*7 356 U.S. 369 (1958). 

** The undisputed facts were that Sherman, a dope addict, met a government 
informer at a doctor’s office where both men were attempting to cure themselves of 
the habit. The informer struck up a friendship, and then utilizing this friendship, 
asked Sherman to get him some dope. Sherman refused time and again, but 
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Justice Frankfurter, concurring in the result, said that the doctrine 
should apply whenever “the police conduct falls below standards, to which 
common feelings respond, for the proper use of governmental power,” 
and that this issue is a matter for the judge, not the jury. Mr. Justice 
Douglas, Mr. Justice Harlan and Mr. Justice Brennan concurred with 
Mr. Justice Frankfurter. In Wasctale v. United States,®® the Court, in 
an opinion by the Chief Justice, held that the evidence concerning the 
“seady complaisance” was conflicting and the decision appropriate for 
disposition by the jury. Mr. Justice Frankfurter dissented on the 
ground set forth in his Sherman concurrence, that the issue was not 
“ready complaisance” by the accused, which opens up for examination 
his past conduct, habits and associates, but the standard of conduct 
shown by the Government, and that this issue should be decided by the 
judge, not the jury. Mr. Justice Douglas, Mr. Justice Brennan and 
Mr. Justice Harlan concurred in this dissent. 


SEARCH AND SEIZURE 


The Court decided three cases arising under the fourth amendment’s 
prohibtion against an unreasonable search and seizure. The fourth 
amendment, as augimented by the Federal Rules of Criminal Procedure, 
requires that arrest warrants be issued by a “neutral and detached 
magistrate,” and only upon a written and sworn complaint showing that 
“there is probable cause to believe that an offense had been committed 
and that the defendant has committed it.” Gtordenello v. U'nited 
States,"° concerned the sufficiency of a complaint couched: in statutory 
language which failed to disclose the source of the affiant’s knowledge. 
An arrest warrant for Giordenello was issued on this complaint, Gior- 
denello was arrested, and narcotics in his possession were seized and 
introduced at his trial. He argued that the complaint was insufficient 
and this insufficiency nullified the legality of the subsequent actions. The 
Court, in an opinion by Mr. Justice Harlan, agreed. As the complaint 
in no way indicated the source of the affiant’s knowledge, it was im- 
possible for the Court to understand how the Commissioner who had 
issued the arrest warrant “could be expected to assess independently 
the probability that petitioner committed the crime charged."7' Mr. 
Justice Clark dissented. “Agent Finley directly and explicitly stated 
under oath that petitioner ‘did receive (and) conceal’ heroin. It there- 
fore follows as the night does the day that ‘probable cause’ existed, and 


finally yielding to his new friend’s feigned agony, bought some and sold it to the 
wformer at cost. He was indicted and convicted for this sale. 

356 U.S. 386 (1958). 

™ 357 U.S. 480 (1958). 

357 U.S. at 486-87. 
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the Commissioner had no recourse other than to issue the warrant,’ 
Mr. Justice Burton and Mr. Justice Whittaker concurred in this dissent. 

In the remaining two cases, Miller v. United States™ and Jones ». 
United States,74 ail the Justices agreed as to the law but differed as to 
its application on the facts presented. When an officer makes an arrest 
without a warrant on probable cause, he may not force his way into the 
arrested person's house without first announcing his identity and purpose 
unless the facts known to the officer justify a virtual certainty that the 
person sought to be arrested knows the officer’s purpose. In Miller, the 
police knocked at petitioner’s door, said they were the police, and without 
more forced their wav in. Once inside the police searched for and 
seized marked money which was used as evidence at petitioner’s trial 
for the unlawful sale of narcotics. The Court, in an opinion by Mr. 
Justice Brennan, set aside the conviction on the ground that there was 
no evidence known to the police to justify their belief that Miller knew 
the purpose of their visit. Mr. Justice Clark dissented, finding sufficient 
evidence in the record to support the conclusion that Miller knew why 
the police were there. Mr. Justice Burton concurred in this dissent, 

In the Jones case, all the Justices agreed that officers may not enter 
a dwelling to make a search without a warrant, notwithstanding facts un- 
questionably showing probable cause to believe that the dwelling contains 
unlawful contraband. I ederal agents, after observing Jones’ dwelling 
for three days, entered without a warrant and seized contraband which 
was used at the subsequent trial to convict him of possessing an illegal 
still, The Court, in an opinion by Mr. Justice Harlan, reversed the 
conviction on grounds that the evidence showed that the officers had 
entered the dwelling for the purpose of searching out and seizing the 
contraband. Mr. Justice Clark dissented. He believed the evidence 
showed that the officers entered for the purpose of arresting Jones, 
and the entrance being legal, the consequent search and seizure were 
also legal. Mr. Burton concurred in this dissent. 


\VIRETAPPING 

There were two cases involving wiretapping. In Renanti v. United 
States,*° New York police obtained a New York court order, authorized 
by New York law, and tapped the telephone of a bar and grill frequented 
by petitioner. Overhearing conversations indicating violation of a state 
law, the police stopped a car owned by petitioner and found therein 
some cans of alcohol without the tax stamps required by federal law. 
The New York authorities turned the alcohol over to federal authorities, 


79 357 U.S. at 490. 7* 357 U.S. 301 (1958). 
** 357 U.S. 493 (1958). *® 355 U.S. 96 (1957). 
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and Benanti was convicted in a federal court for violating a federal taw. 
He argued that the evidence seized by the New York authorities was 
inadmissible in a federal court. even if obtained without the knowiedge 
or consent of federal officials. A unanimous Supreme Court agreed. 
Section 605 of the Federal Communications Act states that “no person 
not being authorized by the sender shall intercept any communication and 
divulge or publish the . .. contents . . . of such intercepted communication 
to any person.”*"* “The Court held that Congress did not mean to allow 
state legislation which would contradict that section and that the lower 
federal court erred in admitting evidence obtained as a result of violating 
a federal statute. 

Rathbun v. Unitcd Statcs’® raised the question of whether section 
605 of the Federal Communications Act banned the admission of testi- 
mony in a federal court obtained by a state policeman while listening to 
a telephone conversation on an extension line at the request of the 
telephone owner. The Court, in an opinion by the Chief Justice, held 
it did not. “We hold that Section 605 was not violated in the case 
before us because there has been no ‘interception’ as Congress intended 
that the word be used. Every statute must be interpreted in the light 
of reason and common understanding to reach the results intended by 
the legislature... . The telephone extension is a widely used instru- 
ment of the home and office... . Hach party to a telephone conversa- 
tion takes the risk that the other party may have an extension telephone 
and may allow another to overhear the conversation. When such takes 
place there has been ro violation of any privacy of which the parties may 
complain. Consequently, one element of Section 605, interception. has 
not occurred.”"7 Mr. Justice Frankfurter dissented on the ground that 
an interception was an interception whether occasioned by a wire tap 
unbeknownst to the parties, or by listening on an extension with the 
consent and at the request of one of the parties. Mr. Justice Douglas 
concurred in this dissent. 


DousBLe JForARDY 
The Court decided four “double jeopardy” cases by closely divided 
vote. In Green v. United States,”® petitioner had been indicted for first 
degree murder and convicted in a federal court of second degree murder. 
He appealed this conviction and it was reversed. The Government there- 
upon retried him for first degree murder and this time Green was 
convicted. Green contended on appeal that the second trial violated his 
right against second jeopardy. The Government argued that the appeal 

™* 48 Star. 1103 (1934), 47 U.S.C. § 605 (1952) 


** 355 U.S. 107 (1957). T3585 U.S. at 109, 111 
355 U.S. 184 (1957). 
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from the second degree murder conviction constituted a “waiver” of 
the right to be free from a second trial in the event the appeal proved 
successful. “The Court, per Mr. Justice Black, reversed. The jury at 
the first trial acquitted Green of the first degree murder charge and a 
man is not required “to barter his constitutional protection against a 
second prosecution for an offense punishable by death as the price of a 
successful appeal from an erroneous conviction of another offense for 
which he has been sentenced to five to twenty years’ imprisonment."% 
Mr. Justice Frankfurter dissented on the theory that the trial, appeal, 
and*retrial constitute one procedure entailing one continuous jeopardy, 
and there can be no second jeopardy until a conviction or acquittal free 
from legal error has been obtained. Mr. Justice Burton, Mr. Justice 
Clark and Mr. Justice Harlan concurred in this dissent. 

Gore v. United States®® raised the problem of multiple punishment 
for a single transaction. Gore sold narcotics and for this single sale was 
indicted for violating the provisions of three separate federal criminal 
statutes: selling drugs not in pursuance of a written order; selling drugs 
not in the original stamped package: and selling drugs with knowledge 
that they had heen unlawfully imported. He was convicted on all three 
charges and given threc separate prison sentences, to be run consecu- 
tively. He moved to vacate the sentences, contending that for all three 
convictions “a sentence as for only one count could be imposed.” The 
Court, in an opinion by Mr. Justice Frankfurter, sustained the three 
convictions and sentences. Pointing out that Congress intended each 
penal law to be given tull force and effect. Mr. Justice Frankfurter 
held that this did not offend the constitutional prohibition against double 
jeopardy as shown by a large number of past decisions “participated in 
by judges especially sensitive to the application of the historic safe- 
guards of double jeopardy.” The Chief Justice dissented without reach- 
ing the constitutional issues. “T am persuaded ... that the present pur- 
pose of these statutes is to make sure that a prosecutor has three avenues 
by which to prosecute one who traffics in narcotics, and not to authorize 
three cumulative punishments for the defendant who consummates a 
single sale.”8! Mr. Justice Brennan dissenting, read the prior cases as 
holding that the same act or transaction may violate two distinct statutory 
provisions only when each provision requires proof of a fact which 
the other does not. They were therefore not applicable as “the single 
fact of possession of unstamped narcotics suffices to convict the de- 
fendant’’®? of all three offenses with which he was charged. Mr. Justice 
Douglas dissented. “Once a crucial issue is litigated in a criminal case 


© 355 U.S. at 193. *° 357 U.S. 386 (1958). 
** 357 U.S. at 394. ** 357 U.S. at 398. 
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that issue may not be the basis of another prosecution. Here the same 
sale is made to do service for three prosecutions. ... I think it is 
time that the Double Jeopardy Clause was liberally construed in light 
of its great historic purpose to protect the citizen from more than one 
trial for the same act.”®? Mr. Justice Black concurred in this dissent. 

Two additional cases, Hoag v. New Jersey** and Ciucci v. Ilinois,®® 
involved substantially the same question: can the state, consistent with 
the due process clause of the fourteenth amendment, prosecute more 
than once on the identical evidence growing out of the identical trans- 
action when the one act violates more than one criminal law? Hoag was 
arrested for robbing five persons in a tavern, and charged in three in- 
dictments with robbery of three of the five victims. All five victims 
testified at this trial, and a jury. acquitted. Hoag was then indicted and 
tried for the robbery of a fourth victim. All five victims again testified 
as they had in the earlier trial. This time a second jury found Hoag 
guilty. The Ciucci case has a similar background. Ciucci’s wife and 
three children were found dead from bullet wounds in a burning building. 
He was arrested and tried for the murder of his wife. At this trial, 
evidence as to the killing of the three children was introduced. The 
jury found him guilty and fixed the penalty at 20 years’ imprisonment. 
Ciucci was then charged and tried for murder of one of his daughters. 
Evidence concerning the killing of his wife and the other children was 
introduced at the trial. A different jurv found him guilty and sentenced 
him, to 45 years’ imprisonment. Ciucci was then charged with the 
murder of his son and tried before yet a third jury. Again the evi- 
dence concerning the other killings was introduced, and this time Ciucci 
was found guilty and sentenced to death. The Court sustained the con- 
victions in both cases. Mr. Justice Harlan, for the Court in Hoag. said 
“We do not think that the Fourteenth Amendment always forbids States 
to prosecute different offenses at consecutive trials even though they 
arise out of the same occurrence. The question in any given case is 
whether such a course has led to fundamental unfairness.” The second 
trial of Hoag “resulted from the unexpected failure of four of the State’s 
witnesses at the earlier trial to identify petitioner, after two of these 
witnesses had previously identified him in the course of the police in- 
vestigation... . We cannot say that .. . the State’s decision to try 
petitioner [again was so] lacking in justification that it amounted to a 
denial of those concepts constituting ‘the very essence of a scheme of 
ordered justice which is due process.’ ”’8* Mr. Justice Douglas dissenting 
in both cases said in Ciucci, the state “in effect tried the accused for 


** 357 U.S. at 396. "* 356 U.S. 464 (1958) 
** 356 U.S. 571 (1958). ** 356 U.S. at 467, 470 








612 PROPOSED ANTISUBVERSION LEGISLATION 


four murders three consecutive times, massing in each trial the horrible 
details of each of the four deaths. This is an unseemly and oppressive 
use of a criminal trial that violates the concept of due process contained 
in the Fourteenth Amendment.”®* The Chief Justice, Mr. Justice 
srennan, and Mr. Justice Black concurred in this dissent. Mr. Justice 
Black added that he would dissent “on the ground that the Fourteenth 
Amendment bars a State from placing a defendant twice in jeopardy for 


the same offense.'"35 


SELF-INCRIMINATION 

The Court was asked to decide four unrelated problems concerning 
the fifth amendment’s provision that no person “shall be compelled in 
any criminal case to be a witness against himself”: Does the privilege 
extend to questions harmless on their face ?8® Do movie producers 
unreasonably interfere with the pursuit of an occupation by “black- 
listing’’ emplovees who invoke the privilege before congressional com- 
mittees °° Does a witness in an adversary civil proceeding, by testifying 
on direct examination that she would fight for this country in event of 
‘waive” the right to claim the 
privilege when asked on cross examination if she is presently a member 


‘ 


hostilities with Soviet Russia, thereby 


of the Communist Party ?#? Does a New York grand jury witness have 
the right to invoke the self-incrimination clause because of legitimate 
fear that his testimony might be used against him in a federal criminal 
prosecution 7? They will be discussed in order. 

In Simpson, the petitioner contended that he was entitled to invoke 
the privilege when a congressional committee asked these questions: 
“Mr. Simpson, would you please state your residence?” “Now, Mr. 
Simpson, did you ever go to high school?” and “Were you ever in the 
armed forces of the United States?’ The lower courts could not see how 
answers to these questions could tend to incriminate, and rejected the 
plea of self-incrimination as a defense to the “contempt of Congress” 
charge against petitioner. The Court unanimously reversed: “Upon 
consideration of the entire record and the confession of error by the 
Solicitor General, the judgments of the United States Court of Appeals 
for the Ninth Circuit are reversed. Hoffman v. United States, 341 US. 
479." 

In Hilson, the second “‘self-incrimination” case, the petitioners had 
alleged in the California courts that they had considerable experience in 


*'356 U.S: at $75. 

** 356 U.S. at 575. Mr. Justice Douglas expressed similar views in his Hoag 
dissent. 356 U.S. at 477. 

** Simpson v. United States, 355 U.S. 7 (1957). 

°° Wilson v. Loew’s Inc., 355 U.S. 597 (1958). 

*' Brown v. United States, 356 U.S. 148 (1958). 

** Knapp v. Schweitzer, 357 U.S. 371 (1958). 

oe 355 U.S. at 7. 
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the motion picture industry and had been “blacklisted” from employ- 
ment opportunities because of pleading the fifth amendment before con- 
gressional committees. They did not allege that “but for defendant’s 
alleged interference any one of the plaintiffs would have been employed.” 
The California courts sustained a demurrer to the complaint for failing 
to make this allegation. The Court, in a per curiam opinion, dismissed 
its writ of certiorari “because the judgment rests on an adequate state 
ground.” Mr. Justice Douglas dissented. Referring to a number 
of situations where the California courts had entertained jurisdiction of 
suits against labor unions (mostly brought by Negroes) wherein no 
showing of a likelihood of employment was made, he concluded that the 
lower court “has fashioned a different rule for this case. I can see no 
difference where the ‘right to work’ is denied because of race and where, 
as here, because the citizen has exercised Fifth Amendment rights. To 
draw such a line is to discriminate against the assertion of a particular 
federal constitutional right.’’** a 

In Brown, a civil deportation proceeding, petitioner took the stand 
in her own behalf and testified she would bear arms for this country in 
the event of hostilities with Soviet Russia. On cross examination she 
was asked if she was then a member of the Communist Partv. She re- 
fused to answer on grounds of crimination, and was held in criminal 
contempt when the trial court found that her testimony on direct exam- 
ination “waived” her right to claim the privilege. On appeal from this 
holding, petitioner relied upon a line of authority holding that a sub- 
poenaed witness in an investigatory proceeding does not “waive” the 
right to invoke the privilege by denials of guilt or partial disclosures. 
The Government argued that Brown had “waived” her right to claim 
the privilege, and relied upon a line of authority which holds that in a 
criminal case, the defendant by taking the stand thereby opens himself 
to all relevant inquiries on cross examination. The Court, in an opinion 
by Mr. Justice Frankfurter, found the criminal cases cited by the Gov- 
ernment more analogous to this adversary civil proceeding. The wit- 
ness has the option of not testifying at all, but if he chooses to testify, 
the court need not accept testimony “freed from the antiseptic test of 
the adversary process.... The interests of the other party and regard 
for the function of courts of justice to ascertain the truth become rele- 
vant, and prevail in the balance of considerations determining the scope 
and limits of the privilege against self-incrimination."® Mr. Justice 
Black, dissenting, did not think the decisions in the criminal cases con- 
trolling or analogous. “[F]ailure of a criminal defendant to take the 
stand may not be made the subject of adverse comment by prosecutor or 


**See note 12, supra. ** 355 U.S. at 599. 
** 356 U.S. at 155-56. 
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judge, nor may it lawfully support an inference of guilt. On the other 
hand the failure of a-party in a civil action to testify may be freely 
commented on by his adversary and the trier of fact may draw such 
inferences from the abstention as he sees fit on the issues in the case. 
Thus to apply the criminal rule of waiver to a civil proceeding may 
place a defendant in a substantial dilemma. If he testifies voluntarily 
he can be compelled to give incriminating evidence against himself ; but, 
unlike a defendant in a criminal case, if he remains off the stand his 
silence can he used against him as ‘evidence of the most persuasive char- 
acter.”’°* Mr. Justice Black also thought that the other party to the 
civil litigation could be protected without requiring the defendant to 
answer criminating questions on cross examination. “As an obvious 
alternative, such one-sided testimony might be struck in full or part, 
if the occasion warranted, with appropriate directions by the judge for 
the jury to disregard it as unreliable. And in some instances where the 
prejudice to the opposing party was extreme and irremediable the court 
might even énter judgment in his favor.’”®* The Chief Justice and Mr, 
Justige Douglas concurred in this dissent. Mr. Justice Brennan also 
dissented. ‘I think that in contempts, as in other areas of the law, penal 
sanctions should be used sparingly and only where coercive devices less 
harsh in their effect would be unavailing. In other words, there is a duty 
on the part of the district judges not to exercise the criminal-contempt 
power without first having considered the feasibility of the alternatives 
at hand... . The trial judge gave no thought to the use of the other 
sanctions and, in my view, his exclusive reliance upon the criminal 
contempt power was arbitrary in the circumstances.’ 
Knapp v. Schweitzer was the fourth self-incrimination case. Knapp, 
an employer, was subpoenaed before a New York grand jury and asked 
questions concerning the bribery of officials in the labor union which 
represented his employees. He refused to answer on grounds of both 
the New York and federal provisions against self-incrimination, claiming 
that his answer might tend to incriminate him under both New York 
and federal laws. The New-York grand jury, pursuant to New York 
law, granted him immunity from New York prosecution, and again 
asked the questions. The grand jury had no power to grant immunity 
from federal prosecution, and Knapp refused to answer on grounds of 
the fifth amendment, claiming that the danger of federal prosecution was 
real and immediate since the New York District Attorney and the 
United States Attorney in the area had publicly announced a policy of 
cooperation in the prosecution of these “bribery” cases. The grand 


** 356 U.S. at 158-59. ** 356 U.S. at 160. 
** 356 U.S. at 163-64. 
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jury rejected his plea of the fifth amendment as not applicable, and upon 


‘Knapp’s continued refusal to answer, he was cited and convicted of 


contempt. The New York courts sustained the conviction, reasoning 
that the fear of federal prosecution was unfounded as evidence obtained 
in a state proceeding with “the participation of Federal authorities”’ 
could not be utilized in the federal courts. The Supreme Court, in an 
opinion by Mr. Justice Frankfurter, affirmed. It held that the evidence 
obtained by the New York grand jury could be used in a federal prosecu- 
tion as “Petitioner’s assertion that a federal prosecuting attorney an- 
nounced his intention of cooperating with state officials . . . presents a 
situation devoid of legal significance as a joint state and federal en- 
deavor.”** Knapp must give the evidence to the New York grand 
jury, despite the danger created of federal prosecution, for the fifth 
amendment applies only when questions are asked by federal instru- 
mentalities. Were it otherwise, the existence of federal criminal statutes 
might hamstring legitimate state investigations. Knapp’s dilemma “is 
a price to be paid for our federalism. Against it must be put what 
would be a greater price, that of sterilizing the power of both govern- 
ments by not recognizing the autonomy of each within its proper 
sphere.”’?°° 

Mr. Justice Black dissented. ‘A witness who is called before a state 
agency and ordered to testify [is] in a desperate position; he must 
either remain silent and risk state imprisonment for contempt or confess 
himself into a federal penitentiary. ... [A] person can be whipsawed 
into incriminating himself under both state and federal law even though 
there is a privilege against self-incrimination in the Constitution of both. 
I cannot agree that we must accept this intolerable state of affairs as a 
necessary part of our federal system of government.”’'®' Mr. Justice 
Douglas concurred in this dissent. The Chief Justice also dissented. “In 
this case the New York courts sustained petitioner’s conviction on the 
understanding that . . . the testimony petitioner was compelled to give 
before the New York State grand jury could not, as a matter of federal 
law, be employed in a subsequent federal prosecution... . [I]t is im- 
plicit in the majority opinion in this Court that the petitioner does run 
the risk of a federal prosecution .... [{WJe should not affirm a New 
York conviction if in fact the state courts construed state law under a 
misconception of federal law... . [T]his case should be remanded so 
that the New York Court of Appeals can reconsider state law in light 
of the majority’s conclusion that the role of the federal prosecutor was 
not such as to prevent use of the state-compelled testimony against peti- 
tioner in a federal prosecution.”! 


** 357 U.S. at 380. 40° 357 U.S. at 381. 
* 357 U.S. at 385. *°* 357 U.S. at 381-82. 














616 PROPOSED ANTISUBVERSION LEGISLATION 


EQUAL PROTECTION 


There were two cases involving the equal protection of the laws 
guaranteed by the fourteenth amendment. In Eubanks v. Louisiana, 
a unanimous Court set aside the murder conviction of a Negro on the 
ground that members of his race had been systematically excluded from 
grand juries, including the grand jury that indicted him. Grand juries 
were selected by the state trial judges following interviews or on the 
basis of the personal knowledge of those persons whose names were on 
a list of 75 citizens selected by the jury commissioners. Every list of 75 
persons selected by jury commissioners contained the names of qualified 
Negroes. but only once since 1946 had a Negro been selected by a trial 
judge to serve on the grand jury, and this “from the mistaken impression 
that the juror was white.” The Court held that this exclusion must 
be attributed to race as it could not be explained by chance or accident. 

In Eskridge v. Washington Prison Bd.,1* petitioner's appeal from a 
1935 conviction of murder had been dismissed for failure to file neces- 
sary papers. He had not filed the papers because he lacked the financial 
means tu prepare them, and his application to have them prepared at 
state expense had been denied by the trial judge on the ground that Fsk- 
ridge had received a fair trial free from prejudicial error. In 1956, 
Eskridge petitioned for habeas corpus, alleging that the right to appeal, 
guaranteed by the state constitution, had been denied him. His petition 
was denied and the ( ourt agreed to hear the case. Applying the doctrine 
established in the 1956 Griffin'®™ case, the Court reversed. “Destitute 
defendants must be afforded as adequate appellate review as defendants 
who have money enough to buy transcripts.”'4 Mr. Justice Harlan 
dissented on the belief that the 1956 Griffin decision should not be given 
retroactive effect. Mr. Justice Whittaker concurred in this dissent. 


INVOLUNTARY E-.XPATRIATION 

Three cases raised the constitutional power of Congress to deprive 
native born citizens of their citizenship because of acts thought inimicable 
to the yeneral welfare. 

Percs v. Brownell’ concerned the constitutionality of that pro- 
vision of the 1940 Nationality Act depriving citizens of their nationality 
for “voting in a political election in a foreign state.” Perez was de- 
prived of his citizenship for voting in a Mexican election. He con- 
tended that citizenship was the birthright of every person born in the 
United States, that it could be voluntarily relinquished by the individual 


108 356 U.S. 584 (1958). 4 357 U.S. 214 (1958). 
2°48 Griffin v. Illinois, 351 U.S. 12 (1956). 
$9600 7: at 19. 196 356 U.S. 44 (1958). 


'°* Stat. 163, 267-68, 8 U.S.C. § 1481 (1952). 
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but not taken away by congressional action. The Court, in an opinion 
by Mr. Justice Frankfurter, disagreed with this contention and sustained 
the statute. The power of Congress to regulate foreign affairs includes 
the right to expatriate citizens whose conduct abroad embarrasses our 
foreign relations. The inquiry, remarked Mr. Justice Frankfurter, “and 
in the case before us, the sole inquiry into which this Court must enter 
is whether or not Congress may have concluded not unreasonably that 
there is a relevant connection between this fundamental source of power 
and the ultimate legislative action.”°7 He concluded that withdrawal of 
citizenship is reasonably calculated to avoid the embarrassment in the 
conduct of our foreign relations which is attributable when Americans 
yote in foreign elections as “the termination of citizeuship terminates the 
problem.”"?°* 

Mr. Justice Whittaker dissented. He agreed with the “major prem- 
ise of the majority’s opinion—that Congress may expatriate a citizen 
for an act which it may reasonably find to be fraught with danger of 
embroiling our Government in an international dispute or of em- 
barrassing it in the conduct of foreign affairs’”!’” but he denied that the 
act of voting, legal where performed, has such an effect. 

Mr. Justice Douglas dissented. “No doubt George F. Kennan ‘em- 
barrassed’ our foreign relations when he recently spoke over the British 
radio. Does the Constitution permit Congress to cancel his citizenship ? 
_, . Citizenship, like freedom of speech. press, and religion. occupies 
a preferred position in our written Constitution, because it is a grant 
absolute in terms. The power of Congress to withhold it. modify it, or 
cancel it does not exist. One who is native-born may be a good citizen 
ora poor one. Whether his actions be criminal or charitable. he remains 
a citizen for better or for worse, except and unless he voluntarily re- 
linquishes that status.”"2° Mr. Justice Black concurred in this dissent. 

The Chief Justice dissented. “\WWhatever may be the scope of its 
powers to regulate the conduct and affairs of all persons within its juris- 
diction, a government of the people cannot take away their citizenship 
simply because one branch of that government can be said to have a 
conceivably rational basis for wanting to do so... . T fully recognize 
that only the most compelling considerations should lead to the invalida- 
tion of congressional action, and where leyislative judgments are in- 
volved, this Court should not intervene. But the Court also has its 
duties, none of which demands more diligent performance than that of 
protecting the fundamental rights of individuals. That duty is impera- 
tive when the citizenship of an American is at stake—that status that 


*T 356 U.S. at 58. *98 356 U.S. at 60 
356 U.S. at 84. ™° 356 U.S. at 82-84. 
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alone assures him the full enjoyment of the precious rights conferred 
by our Constitution. As I see my duty in this case, I must dissent.” 

In Trop v. Dulles,* Mr. Justice Brennan joined the four dissenting 
justices in the Perez case, and the Court declared unconstitutional that 
section of the Nationality Act of 1940 which deprives a citizen of his 
citizenship for desertion from the military forces in time of war pro- 
vided that he is convicted by court martial, is dishonorably discharged 
from the service, and is not restored to active duty with permission of 
competent military authority."* Mr. Justice Brennan said: “It is, 
concededly, paradoxical to justify as constitutional the expatriation of 
the citizen who has committed no crime by voting in a Mexican political 
election, yet find unconstitutional a statute which provides for the ex- 
patriation of a soldier guilty of the very serious crime of desertion in 
time of war.”'4* He explained this paradox by finding a reasonable 
nexus between the conduct of foreign relations and the expatriation of the 
American who votes in a foreign election; and no such reasonable nexus 
between the power to wage war and the expatriation of the American 
who deserts. “As a deterrent device this sanction would appear of little 
effect, for the offender, if not deterred by thought of the specific penalties 
of long imprisonment or even death, is not very likely to be swayed from 
his course by the prospect of expatriation.’’415 

The Chief Justice would declare the act unconstitutional for the 
reasons set forth in his Perez dissent, and also because the provision in 
issue is a penal statute and hence violates the eighth amendment’s pro- 
visions against cruel and unusual punishment. “There may be involved 
no physical mistreatment, no primitive torture. There is instead the 
total destruction of the individual’s status in organized society. . 
[T]he expatriate has lost the right to have rights.”""® Mr. Justice Black 
concurred in this opinion and added that “Even if citizenship could be 
involuntarily divested, I do not believe that the power to denationalize 
may be placed in the hands of military authorities. ... The statute held 
invalid here not only makes the military’s finding of desertion final 
but gives military authorities discretion to choose which soldiers con- 
victed of desertion shall be allowed to keep their citizenship and which 
ones shall thereafter be stateless. Nothing in the Constitution or its 
history lends the slightest support for such military control over the right 
to be an American citizen.”2!7 

Mr. Justice Frankfurter dissented. “Can it be said that there is no 
rational nexus between refusal to perform this ultimate duty of American 


24 356 U.S. at 65, 78. *28 356 U.S. 86 (1958). 
™° 66 Stat. 163, 268, 8 U.S.C. § 1481 (a) (8) (1952). 
*¥€ 356 U.S. at 105. *® 356 U.S. at 112. 


*4° 356 U.S. at 101-02. 727 356 U.S. at 104-05. 
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citizenship and legislative withdrawal of that citizenship? Congress may 
well have thought that making loss of citizenship a consequence of war- 
time desertion would affect the ability of the military authorities to 
control the forces with which they were expected to fight and win a major 
world conflict. It is not for us to deny that Congress might reasonably 
have believed the morale and fighting efficiency of our troops would 
be impaired if our soldiers knew that their fellows who had abandoned 
them in their time of greatest need were to remain in the communion 
of our citizens.”’!7* 

Nishikawa v. Dulles,® the third expatriation case, concerned issues 
regarding burden of proof. Nishikawa, an American born citizen, visited 
Japan in 1939. He was there drafted into the Japanese Army. Service 
in the Japanese Army constitutes an act requiring denaturalization if 
done voluntarily, as it is then considered an act of voluntary expatriation. 
The Court, in an opinion by the Chief Justice, held that because the 
consequences of denationalization are so drastic, “it calls for placing upon 
the Government the burden of persuading the trier of fact by clear, con- 
vincing and unequivocal evidence that the act showing renunciation of 
citizenship was voluntarily performed.”??° Mr. Justice Harlan dissented. 
“{E]vidence that an individual involuntarily served in a foreign army is 
peculiarly within his grasp, and rarely acessible to the Government. . . . 
[I]t seems to me the better course to require Nishikawa to prove his 
allegation of duress rather than to impose on the Government the well- 
nigh impossible task of producing evidence to refute such a claim.”?! 
Mr. Justice Clark concurred in this dissent. 


PASSPORTS 


Two cases, Kent v. Dulles!** and Dayton v. Dulles,’*3 concerned the 
right to a passport, a document presently necessary for foreign travel. 
Rockwell Kent, the artist, was denied a passport for refusing to file a 
non-communist affidavit. The Secretary of State purported to act under 
a 1926 Act of Congress!** which gave him general discretionary authority 
over passports. Noting that passport applications had long been denied 
for only two reasons, that the applicant was not a citizen or that the 
applicant was participating in illegal conduct, the Court, in an opinion by 
Mr. Justice Douglas, held that Congress had not authorized the Secre- 
tary to deny passport applications for any additional reasons. “We 
deal here with a constitutional right of the citizen, a right which we 
must assume Congress will be faithful to respect. We would be faced 


*° 356 U.S. at 121-22. *1° 356 U.S. 129 (1958). 
*#° 356 U.S. at 135. +92 356 U.S. at 145-46. 
*° 357 U.S. 116 (1958). 19 357 U.S. 144 (1958). 


44 Stat. 887 (1926), 22 U.S.C. § 211(a) (1952). 
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with important constitutional questions were we to hold that Congress 
... had given the Secretary authority to withhold passports to citizens 
because of their beliefs or associations. Congress has made no such 
provision in explicit terms; and absent one, the Secretary may not em- 
ploy that standard to restrict the citizens’ right of free movement,’ 
Mr. Justice (lark, dissenting, found ample evidence that Congress in- 
tended the Secretary to deny passports to those he believed to be com- 
munists, and therefore would athrm the denial of the passport here. 
Mr. Justice Burton, Mr. Justice Harlan and Mr. Justice Whittaker 
concurred in this dissent, 

In the Daytun case, the Court was asked to decide whether a pass- 
port applicant is denied due process when the Secretary refuses to grant 
a passport after determining “on confidential information’ that the 
applicant is a participant in Communist Party activities. The Court did 
not reach this issue, for the record shows “a denial of a passport for 


reasons which we have today held to be impermissible. Kent ¢, 
Dulles?" 


DEVORTATION AND DENATURALIZATION 


Five cases raised questions concerning the rights of persons of 
foreign Jirth presently within the physical jurisdiction of the United 
States. The Court decided all of them without reaching the Constitu- 
tional issues raised 

Rowoldt v. Perfetto’*® concerned the deportabilitv of an alien under 
the Internal Security Act of 1950,'*? which. as amended in 1951,'8 re. 
quires the deportation of all ahens who join the Communist Party unless 
the membership results by operation of law, or unless they joined when 
younger than sixteen, or for purposes of obtaining employment, food 
rations or other essentials of living. Petitioner had joined the Com- 
munist Party in 1935. He testified without contradiction that he was 
not motivated by dissatisfaction in living under a democracy, it was “just 
a matter of having no jobs at that time. Everybody around me had the 
idea that we had to fight for something to eat and clothes and shelter .... 
Even at the few communist meetings I attended, nothing was ever said 
about overthrowing anything. All they talked about was fhghting for 
the daily needs. That is why we never thought much of joining those 
parties in those days."'** The majority of the Court, in an opinion by 
Mr. Justice Frankfurter, held that petitioner’s one year membership in 
the Communist Party was not the type of membership which required 


#98 357 U.S. at 130 ‘see 357 U.S. at 150. 
 355' 4S. 195. 14957). 

"8764 Srat. 987, 1006, 8 U.S.C. § 1251(a)-(c) (1952). 

"65 Stat. 28. 8 U.S.C. § 137 (1952).* °° 355 U.S. at 117-18. 
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deportation under the Internal Security Act. “Iearing in mind the 
solidity of proof that is required for a judgment entailing the conse- 
quences of deportation, particularly in the case of an old man who has 
lived in this country for forty years, we cannot say that the unchallenged 
account given by petitioner of his relations to the Communist Party 
establishes the kind of meaningful association required by the alleviating 
Amendment of 1951."'8° Mr. Justice Harlan, dissenting, held that the 
Internal Security Act of 1950 required the deportation of any alien who 
joined the Communist Party and that the amendments of 1951 (relating 
to membership when under sixteen, by operation of law, etc.) related 
only to membership in a foreign country. Mr. Justice Burton, Mr. 
Justice Clark, and Mr. Justice Whittaker concurred in this dissent. 

Bonetti v. Rogers’ also concerned the deportability of an alien 
for past membership in the Communist Party. Bonetti came to this 
country in 1923 at the age of 15. [n 1932, while residing in Los 
Angeles, he joined the Communist Party and remained a member until 
1936. In 1937, he left this country, abandoning all rights of, residence 
here, and went to Spain to tight with the Spanish Republican Army. In 
1938, he applied for a readnussion, disclosed his former membership 
in the Communist Party, and was admitted as a new or quota immigrant. 
He never again joined the Communist Party. In 1951, deportation 
proceedings were instituted under the Internal Security Act of 1950 
which requires the deportation of all aliens who become members of 
the Communist Party “after entry into the United States"? The 
majority of the Court, in an opinion by Mr. Justice Whittaker, held 
Bonetti non-deportable, construing the word “entry” to mean the last 
lawful entry which the alien rehes upon to support his claim to remain: 
in this case the “entry” in 1938. “It is obvious that Congress in enact- 
ing these statutes did not contemplate the novel factual situation that 
confronts us, and that these statutes are, to say the least. ambiguous upon 
the question we must now decide. . . ‘When Congress leaves to the 
judiciary the task of imputing to Congress an undeclared will, then the 
ambiguity should be resolved in favor of lenity. And this not out of any 
sentimental consideration .... It may fairly be said to be a presupposi- 
tion of our law to resolve doubts against the imposition of a harsher 
punishment.’ ’!33 Mr. Justice Clark dissented. “In enacting § 22 of the 
Act of 1950, the Congress stated. ‘The purpose . . . is to strengthen the 
provisions of existing law with respect to the exclusion and deportation 
of subversive aliens’... . The construction of the section as applying 
to membership after any entry—including the first as well as the last— 


*° 355 U.S. at 120. 1356 U.S 691 (1958). 
* 64 Stat. 1008. #8 350 U.S. at 696, 699. 
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seems to be demanded by this legislative history.”'54 Mr. Justice Frank. 
furter and Mr. Justice Harlan concurred in this dissent. 

Leng May Ma v. Barber'** concerned the authority of the Attorney 
General to grant political asylum to aliens here on “parole.” The Immi- 
gration and Nationality Act of 1952 authorizes the Attorney General to 
withhold deportation of any alien “within the United States” to any 
country in which in his opinion the alien would be subject to physical 
persecution.1°® Jeng May Ma arrived in this country in May 195] 
claiming United States citizenship on the ground that her father was a 
United States citizen. Pending determination of her claim, she was 
released on parole. Having failed to establish her claim, she requested 
the Attorney General to withhold deportation and claimed that she was 
now “within the United States” within the meaning of § 243(h) of the 
Immigration and Nationality Act of 1952. The Attorney General denied 
the claim and refused to grant the request. The majority of the Court, 
in an opinion by Mr. Justice Clark, agreed with the Attorney General, 
“The detention of an alien in custody pending determination of his 
admissibility does not legally constitute an entry though the alien is 
physically within the United States... . The parole of aliens seeking 
admission is simply a device through which needless continement is 
avoided while administrative proceedings are conducted. It was never 
intended to affect an alien’s status, and to hold that petitioner’s parole 
placed her legally ‘within the United States’ is mconsistent with the 
congressional mandate, the adniunistrative concept of parole, and the 


decisions of this Court.”'** 


Mr. Justice Douglas dissented. “I would 
not read the law narrowly to make it the duty of our officials to send 
this alien and the others in the companion case to what may be persecu- 
tion or death. Technicalities need not enmesh us. The spirit of the 
law provides the true guide. It makes plain, | think, that this case is 
one of those where the Attorney General is authorized to save a human 
being from persecution in a Communist land.”'*™ The’ Chief Justice, 
Mr. Justice black, and Mr. Justice brennan concurred in this dissent, 

In Jleikkinen v. United States,'** a deportation order had been 
issued against petitioncr in 1952 because of his Communist Party 
membership trom 1923 to 1930. At that time, after indicating his pref- 
erence for his native linland if he could not stay here, the Immigra- 
tion and Naturalization authorities told him that they would make 
arrangements to effect his deportation and that Heikkinen would be 
notified when and where to present himself for deportation. Subse- 


856110 .S. ae-Z0t. 8 357 U.S. 185 (1958). 
 OASTAT, 22, 214, 8 U.S.C.§ 1293(h) C8952). 
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quently, Heikkinen was indicted on two counts: for willfully failing to 
depart from the United States, and for willfully failing to make timely 
application for travel documents necessary for his departure. A unani- 
mous Court, in an opinion by Mr. Justice Whittaker, reversed the con- 
yviction. The letter from the Immigration and Naturalization Service 
“told petitioner, in the plainest language, that the Service was making the 
arrangements to effect his deportation and, when completed, he would 
be notified when and where to present himself for deportation. Surely 
petitioner was justified in relying upon the plain meaning of those simple 
words, and it cannot be said that he acted ‘willfully’—i.e., with a ‘bad 
purpose’ or without ‘justifiable excuse’—in doing so, until, at least, they 
were in some way countermanded ... .”1%9 

In Nowak v. United States,*° the Court, in an opinion by Mr. Justice 
Harlan, set aside a denaturalization decree because the Government 
had not proved its case by “clear, unequivocal, and convincing evidence 
which does not leave the issue in doubt.’!*! In 1937, Nowak, then a 
member of the Communist Party, was naturalized after answering the 
following question in the negative: “28. Are you a believer in anarchy? 
... Do you belong to or are you associated with any organization which 
teaches or advocates anarchy or the overthrow of existing government 
in this country? ...” The district court held that this negative answer 


was fraudulent, and for this reason set aside the naturalization decree. 


The Court, in reversing, said that Nowak reasonably might have inter- 


| preted this question as not calling for information about membership 


in the Communist Party. He might reasonably have read it “as a two- 
pronged inquiry relating simply to anarchy.” He answered it in 1937 
“when communism was much less in the public consciousness . . . and 
when, accordingly, there was less reason for individuals to believe that 
government questionnaires were seeking information relating to Com- 
munist Party membership.”’42 The lower courts had declared that an 
additional ground for Nowak’s denaturalization was that he had not been, 
as required by law, attached “‘to the principles of the Constitution of the 
United States” for a period of five years preceding the naturalization, 
The Court assumed that the Communist. Party in 1937 engaged in illegat 
advocacy but held that this did not justify Nowak’s denaturalization, as 
the Government failed to prove that this illegal advocacy was known to 
the petitioner. Mr. Justice Burton, Mr, Justice Clark, and Mr. Justice 
Whittaker dissented. Reading the same record as did the majority, 
they believed the Government had fully proved its case. 


*8° 355 U.S. at 279. 

** 356 U.S. 660 (1958). 
'* 356 U.S. at 663. 

“? 356 U.S. at 664-45. 
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CRUEL AND UnxusvuaL PUNISHMENT | 

The Court was asked twice by the same petitioner to set aside 
sentences on the ground that they were cruel and unusual. Yates y, 
United States)* Yates v. United Stutes."** The first Yates case arose as 
follows. A defendaw ina Snuth Act prosecution, Yates took the stand 
in her own behalf, and on June 26, the first day of her cross examination, 
she was asked to identify four persons as members of the Communist 
Party. She refused to answer these four questions with the announce. 
ment that she could not in good conscience answer questions concerning 
other persons. [or this refusal the trial judge held her in civil con- 
tempt and ordered her contined until she answered. On June 30th 
she was asked eleven additional questions concerning the Communist 
Party membership of nine other persons, and upon her refusal to answer, 
the trial judge found her guilty of eleven criminal contempts and sen- 
tenced her to a prison term of one year for each of the eleven contempts, 
the sentences to run concurrently. The Court, in an opinion by Mr, 
Justice Clark, affirmed the first contempt but reversed the other ten. 
It found that there had been but one contempt, because when a witness 
‘within a generally defined area of interroga- 


refuses to answer questions 
tion, the prosecutor cannot multiply contempts by further questions 
within that area.”’*° Mr. Justice Douglas dissented. ‘Because of the 
prosecutor's efforts to multiply the offense by continuing the line of 
questions, Mrs. Yates’ second reiusal to answer, following consistently 
the position she had made clear to the court upon the first day of her 
cross-examination, was not a contempt. Her second refusal to answer 
was merely a failure to purge herself of the first contempt, not a new 
one.”'46 The Chief Justice and Mr. Justice Black concurred in this 
dissent. 

The second Yates case arose when the district judge, on remand, 
sentenced her to one year in jail for the one act of contempt. Yates 
argued that this was excessive and pointed out the following. When she 
was first indicted for violation of the Smith Act (she was ultimately 
acquitted) the trial judge set bail at $50,000. She was unable to meet 
this amount and was confined pending appeal from the bail order. The 
Supreme Court held that the district judge had not applied the correct 
standards in fixing bail, and remanded the case so Yates could move 
to reduce bail. Her motion for reduction of bail was then denied, and 
she was confined in jail pending appeal from the order denying her mo- 
tion to reduce bail. The court of appeals fixed bail at $10,000 and she 
was shortly thereafter released. On the first day of her cross examina- 


U.S. 66 (1957 } 6 356 U.S. 363 (1958). 
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tion she refused to answer four questions relating to the Communist 
Party membership of other persons, was held in civil contempt, and 
confined to jail until she answered. (She never answered.) At the 
conclusion of the trial she was convicted of violating the Smith Act and 
was denied bail pending appeal. On appeal from the order denying 
bail, the court of appeals held that the district judge had applied incurrect 
standards, and remanded for further proceedings. The district judge 
again denied bail and on appeal from this denial, the court of appeals 
fixed bail at $20,000. Yates furnished that amount and was released 
from custody. Four days later, the district judge ordered her com- 
mitted for the civil contempt arising out of her refusal to answer the 
four questions asked her on June 26th. The district judge denied hail 
pending appeal of this question, but the court of appeals granted it, and 
subsequently reversed the civil contempt convictions. The district judge 
then found her guilty of criminal contempt in refusing to answer these 
four June 26th questions, and denied bail pending appeal. The court of 
appeals granted bail and subsequently reversed the contenipt conviction. 
In the meantime, the district judge held Yates guilty of eieven criminal 
contempts for her refusal to answer the June 30th questions, this was 
reversed by the Supreme Court, and on remand the judge sentenced 
her to one year in jail tor the one contempt. The district judge again 
denied bail pending appeal. and on appeal from this denial, the court 
of appeals set bail at $5,000 which Yates met. In sum. although Yates 
had been acquitted of all crimes except the one criminal contempt of 
June 30th, she had spent seven months in jail because the district judge 
had erroneously denied bail on seven different occasions. 

The Court, in a per curiam opinion, after reviewing the above facts, 
held that “the time that petitioner has already served in jail is an ade- 
quate punishment for her offense in refusing to answer questions.”'47 
Mr. Justice Clark dissented. “It is for us to say whether the one-vear 
sentence was improper rather than. to pass on the adequacy of time 
already served on other judgments. Petitioner has served but 15 days 
on this sentence, and | therefore dissent from the judgment releasing 
her."'*8 Mr. Justice Burton and Mr. Justice Whittaker coucurred in 
this dissent. 


CONCLUSION 


The Court decisions and the votes of the Justices are set forth in 
the following chart. 


7 356 U.S. at 367. 
™* Thid 
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Votes of Court and Justices in fifty cases during 1957-58 Term of Court when 
asked to protect asserted fundamental rights of the individual against the power 
of government.'49 A check in the left hand column is a vote for the individual, 
a check in the right hand column is a vote for the government. A check in neither 
indicates the Justice did not participate. 





Name of Case '5¥ 





Clark 
Douglas 
Frankfurter 
Harlan 
Warren 
Whittaker 


Youngdahl v. Rainfair 
(freedom of speech, use of word “‘scab’’) 


Staub v. City of Baxley 
(freedom of speech, licensing statute) 





N.A.A.C P. v. Alabama (freedom of association, 
_Fight to inspect membership lists) 











Hermon v. Brucker 
(Army security-risk discharge) 

Beilan v. Board of Education (discharge of 
teacher for refusal to answer questions relating 
to communism) 








Lerner v. Casey (discharge of subway conductor | 
| 
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communism) 














Speiser v. Randall (denial of tax exemption for 
refusal to file loyalty oath) 








First Unitarian Church v. Los Angeles 
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necessarily reflect the thinking of the Justices on the issues sought to be litigated. 
9 capsule descriptions are intended solely to refresh the reader's recollec- 


tion of the cases. They are not intended to and do not necessarily describe the issues 
on which the cases were decided. 
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As seen from the above chart there were eight occasions when the 
Court was unanimous; in each instance all the participating justices 
voted for the individual. (n eighteen occasions the Court reached its 
conclusion by five to four vote; eleven times holding for the government, 
seven times for the individual. In sixteen of these cases the Chief 
Justice, Mr. Justice Black, Mr. Justice Brennan, and Mr. Justice Douglas 
voted for the individual. The individual won when these four justices 
were joined on three occasions by Mr. Justice Frankfurter, on three 
other occasions by Mr. Justice Whittaker, and on one other occasion by 
Mr. Justice Clark. 

Some highlights of the Court's decisions are its holdings that the 
Constitution permits Congress to expatriate an American citizen when- 
ever there is a relevant connection between a constitutional authority 
lodged in Congress and the ultimate legislative action,’®! that Congress 
had not authorized the Secretary of Army to give undesirable discharges 
because of pre-induction political activities and associations,'®? and that 
Congress had not authorized the Secretary of State to deny a passport 
to those he thought to be communists." The Court also concluded that 
Congress had not authorized the deportation of an alien because of 
“nominal” Communist Party membership,'** nor of an alien who joined 
the Communist Varty during his first, but not during his subsequent life 
in the United States. ()n the other hand, the Court also held that 
Congress had not authorized the Attorney General to entertain a plea of 
political asylum by an alien temporarily admitted to this country on 
“parole.”!*4* The above decisions based on statutory construction can 
be overruled whenever Congress sees fit to amend its statutes. 

In the area of federal criminal prosecution, the Court: held that the 
United States could not punish a man who did not show “ready com- 
plaisance” to a government agent’s suggestion that a crime be com- 
mitted ;!®5 set aside a verdict of guilt based on wire tap evidence obtained 
by a state policeman pursuant to state law ;'"* held that double jeopardy 
precluded the retrial of a man once acquitted by jury ;'5" and declared 
that the plea of self-incrimination was a defense to a contempt charge 
based on a witness’ refusal to tell a congressional committee his ad- 
dress.158 On the other hand, the Court held that one accused of criminal 
contempt was not entitled to jury trial,’*® that evidence obtained by a 
state policeman listening in on a telephone extension was admissible in 
a federal prosecution,'™’ that double jeopardy did not prevent the multi- 


1 See text at note 105, supra. '®8 See text at note 16, supra. 
189 See text at note 122, supra. *8* See text at note 126, supra. 
1848 See text at note 135, supra. 85 See text at note 67, supra. 
18¢ See text at note 75, supra. *®7 See text at note 78, supra. 
15® See text at note 89, supra. 15° See text at note 43, supra. 


16° See text at note 76, supra. 
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ple punishment of a single act which violated more than one statute,'*! 
and that a witness in a civil proceeding, by proclaiming loyalty to the 
United States on direct examination, thereby ‘“‘waived” the right to 
invoke the self-incrimination clause when asked on cross examination if 
she was then a member of the Communist Party.'® 

In the area of state ‘‘non-criminal” matters, the Court sustained the 

wer of an Arkansas court to enjoin use of the word “scab” in a labor 
dispute,!** and sustained the power of Pennsylvania and New York to 
discharge employees who refused to answer employer questions con- 
cerning communism.'** The Court held that a city, in Georgia, could not 
lodge discretionary authority in its Mayor to license labor organizers,!® 
that Alabama, in the circumstances present, could not punish the 
N.A.A.C.P. for refusal to turn over its membership lists,'®* and that 
California could not deny tax exemption to those who engaged in illegal 
advocacy by a method and technique which required the claimant for 
such tax exemption to prove that his speech was not illegal.!® 

In the area of state criminal prosecution, the Court held that Texas 
could not put a man to death on evidence which the prosecutor kuew was 
perjured,’® that Arkansas could not put a man to death on a confession 
obtained by coercion,’® that I .ouisiana could not put a man to death 
when he was indicted by a grand jury from which members of his race 
were systematically excluded,'*° that if Washington provided an auto- 
matic appeal for those who could afford transcripts, it must also provide 
an appeal for those who could not.'7! that Michigan could not send a 
man to life imprisonment when his waiver of counsel was secured by 
threats of mob violence.’™* and that California could not imprison a 
woman for violation of a statute which she did not know. and had no 
reason to know, existed.’7* On the other hand, the Court held that 
California, Utah, and New Jersey could constitutionally deny a prisoner 
his right to counsel during a lengthy period of interrogation,'’* that 
neither New Jersey nor Illinois was barred by the double jeopardy 
Clause from successively trying a man for the same criminal act,’ and 
that New York could punish a witness before its grand juries for refusal 
to give testimony which could and would be utilized against him in a 
federal prosecution.'*® 


1 See text at note 80, supra *** See text at note 91, supra 
'® See text at note 7, supra ** See text at note 19, supra 
15 Cee text at note 9 supra °° See text at note 13. supra 
**? See text at note 27, supra "8 See text at note 42, supra 
'" See text at note 54, supra 79 See text at note 103, supra 
. See text at note 104, supra. — See text at note 65, supra 

See text at note 49, supra. *** Sce text at note 58, supra 


8 See text at note 84, supra 76 See text at note 92, supra 
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Any further conclusions would necessarily reflect this writer’s 
opinion that the Court has failed to give sufficient weight to the asserted 
fundamental rights of the individual discussed above, and are therefore 
inappropriate in an article designed to encourage the reader to judge 


the Court by what it does, not by what people, no matter their station, 
say about it. 
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